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Andrew  Castle  v.  The  State. 

No.  32^4.     Decided  November  15,  1905. 

Assault  to  Kape — SvAcieacy  of  Srideaee— SzoessiTe  Punislimeat 

See  opinion  for  facts  which  are  held  to  be  sufficient  to  sustain  the  judgment 
of  conviction  for  an  assault  with  intent  to  commit  rape,  and  to  disclose  a 
specific  purpose  on  the  part  of  defendant  to  have  intercourse  with  prosecutrix 
at  all  hazards,  and  where  the  punishment  is  not  held  to  be  excessive. 

Appeal  from  the  District  Court  of  Cherokee.  Tried  below  before 
Hon.  James  I.  Perkins. 

Appeal  from  a  conviction  of  assault  with  intent  to  rape;  penalty, 
sixty-five  years  imprisonment  in  the  penitentiary . 

The  opinion  states  the  case. 

Ouinn,  Morman  dc  Guinn,  for  appellant. — On  question  of  intent 
and  force :  Poter  v.  State,  33  Texas  Crim.  Rep.,  385 ;  Steinke  v.  State, 
id.,  65;  Bobertson  v.  State,  30  Texas  Crim.  App.,  498;  Mathews  v. 
State,  34  Texas  Crim.  Rep.,  479;  Carroll  v.  State,  24  Texas  Crim. 
App.,  366;  Mitchell  v.  State,  33  Texas  Crim.  Rep.,  575;  Power  v. 
State,  30  Texas  Crim.  App.,  662 ;  Walton  v.  State,  29  id.,  163 ;  Brown 
V.  State,  27  id.,  330;  Bumey  v.  State,  21  id.,  565;  MaGee  v.  State, 
id.,  670 ;  Dockery  v.  State,  35  Texas  Crim.  Rep.,  487 ;  Diner  v.  State, 
9  Texas  Ct.  Rep.,  99;  Carter  v.  State,  6  id.,  263. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  excessive  punishment :     Handy  v.  State,  10  Texas  Ct.  Rep.,  396. 

HENDERSON,  Judge. — Appellant  was  convicted  of  an  assault 
with  intent  to  commit  rape,  and  his  punishment  fixed  at  sixty-five  years 
confinement  in  the  penitentiary. 

There  is  no  bill  of  exceptions  in  the  record,  save  such  as  occurs  in 
motion  for  new  trial.  There  is  nothing  in  said  motion  raising  any 
serious  question  as  to  the  charge  of  the  court.  The  only  matter  that  is 
presented  with  any  urgency  for  reversal  is,  the  insufficiency  of  the  evi- 
dence to  support  the  verdict  of  the  jury.  We  have  examined  the 
record  carefully  in  this  respect,  and  the  State's  witness,  Miss  Edna 
Goodwin,  testifies  to  facts  which  amply  sustain  the  verdict.  She  nar- 
rates the  circumstances  attending  the  assault  on  her;  tells  how  she 
Vol.  49  Oim.— 1. 
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went  down  in  the  woods,  some  two  or  three  hundred  yards  from  her 
house,  to  get  some  brush  with  which  to  make  a  broom;  that  appellant, 
whom  she  thoroughly  identifies,  sprang  out  from  behind  a  tree  and 
seized  her  around  the  waist,  attempted  to  raise  her  dress,  and  re- 
marked as  he  caught  hold  of  her,  '1  have  got  you/*  After  catching 
hold  of  her,  he  ran  his  hands  up  under  the  arms  of  witness,  and  as 
he  did  so  she  turned,  as  the  best  she  could,  facing  him,  and  went  to 
fighting  to  get  loose  from  him.  She  narrates  how  appellant  attempted 
to  raise  her  dress,  getting  it  up  as  high  as  her  shoe-tops,  and  then  trying 
to  throw  her  down,  saying  as  he  did  so,  "I  will  have  you  coming  my 
way  pretty  soon.*'  At  this  juncture  she  caught  defendant  by  the  arm, 
above  the  elbow,  with  her  teeth  and  bit  him.  As  she  did  this,  appel- 
lant struck  her  on  forehead  with  his  fist,  and  she  broke  loose  from 
him,  and  ran  as  fast  as  she  could  toward  the  house,  halloaing  and 
running.  Her  mother  came  meeting  her.  Tracks  were  found  where 
she  related  the  transaction  occurred.  These  tracks  were  identified 
as  those  of  appellant.  Her  identification  of  appellant  was  absolute. 
True  appellant  proved  by  a  number  of  witnesses  a  very  strong  alibi; 
but  the  jury  did  not  believe  appellant's  witnesses,  and  gave  credence  to 
the  testimony  on  the  part  of  the  State.  One  question  presented  is, 
do  the  facts  show  that  appellant  put  forth  sufficient  force  and  pur- 
pose to  manifest  his  intent.  From  the  narration  of  the  prosecutrix 
he  evidently  used  -all  the  force  in  his  power.  She  managed,  by  using 
her  utmost  resistance,  to  break  loose  from  him,  and  run ;  and  although 
he  pursued  her,  she  made  good  her  escape.  This,  it  occurs  to  us,  man- 
ifests the  force  required  in  order  to  constitute  an  assault  with  intent 
to  rape. 

It  is  also  said  that  the  specific  purpose  to  have  carnal  intercourse 
with  prosecutrix  was  not  established.  We  take  it,  that  the  acts  of 
appellant,  in  connection  with  what  he  said  to  prosecutrix  at  the  time, 
indicated  his  purpose.  As  stated  before,  her  identification  of  appellant 
was  complete.  Not  only  .does  she  identify  him  by  her  own  testimony, 
but  she  also  testified  that  she  bit  him  on  the  arm,  and  what  appeared 
to  be  a  scar,  indicating  a  bite,  was  found  on  appellant's  arm.  Of 
course,  he  attempted  to  account  for  this  in  another  way;  but  the  jury 
did  not  credit  his  testimony  on  this  subject. 

While  the  punishment,  sixty-five  years  in  the  penitentiary,  would 
appear  to  be  severe,  we  cannot  say  that  it  was  excessive.  The  jury 
being  satisfied  of  his  guilt  were  fully  authorized  to  administer  the 
punishment  on  him. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 
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Walter  Grady  v.  The  State. 

No.  3170.    Decided  November  15,  1905. 

1. — ^Perjuiy— Alibi — Corroboratloii. 

On  trial  for  perjury  the  corroborative  testimony  meant  by  the  statutes  must 
be  stronger  than  that  which  corroborates  an  accomplice;  it  must  be  tantamount 
to  a  witness,  and  the  expression  of  the  defendant,  "I  done  you  wrong,  we  can 
settle  it,"  in  a  case  where  he  had  proved  an  alibi,  is  not  equivalent  to  a  con- 
fession, or  to  the  testimony  of  a  witness,  and  does  not  satisfy  the  requirement 
of  the  statutes  in  a  case  of  perjury. 

8. — Same— Verdict  by  Lot — Jury  and  Juiy  Zaw. 

Where  the  evidence  showed  that  the  jury  did  not  agree  beforehand  to  be 
bound  by  the  number  of  years  which  the  drawing  by  lot  would  establish,  the 
verdict  was  not  by  lot. 

Appeal  from  the  District  Court  of  Fayette.  Tried  below  before 
Hon.  L.  W.  Moore. 

Appeal  from  a  conviction  of  perjury;  penalty,  four  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Brown  £  Lane  and  E.  H.  Moss,  for  appellant. — On  question  of  in- 
BuflSciency  of  evidence:  Carter  v.  State,  43  S.  W.  Bep.,  996;  Butler 
V.  State,  38  id.,  46;  Walters  v.  State,  17  id.,  226;  Gabrielsky  v.  State, 
13  Texas  Crim.  App.,  428;  Buie  v.  State,  43  Texas,  632;  Cox  v. 
State,  13  Texas  Crim.  App.,  479.  On  question  of  misconduct  of  jury: 
Good  V.  State,  66  S.  W.  Rep.,  1099;  67  id.,  102;  McQill  v.  State,  id., 
1018;  Parker  v.  State,  3  id.,  100. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDEBSON,  Judge. — ^Appellant  was  convicted  of  perjury,  and 
his  punishment  assessed  at  four  years  confinement  in  the  penitentiary; 
hence  this  appeal. 

Appellant  questions  the  conviction  on  the  ground  of  the  insufficiency 
of  the  evidence.  He  insists  that  our  statute  requires  in  cases  of  per- 
jury, ''that  no  person  shall  be  convicted,  except  upon  the  testimony 
of  two  credible  witnesses  or  of  one  credible  witness  strongly  corrob- 
orated by  other  evidence  as  to  the  falsity  of  defendant's  statement 
under  oath,  or  upon  his  own  confession  in  open  court,"  and  that  the 
proof  here  does  not  come  up  to  the  requirements  of  the  statute.  In 
order  to  present  the  point,  we  make  a  brief  statement  of  the  case. 
Hanson  was  being  tried  for  an  alleged  rape  on  Ida  Allen.  Appellant 
was  a  witness  for  Hanson,  and  proved  an  alibi  fpr  him  at  lie  time 
said  rape  was  alleged  to  have  been  committed;  that  is,  the  record 
shows  that  Ida  Allen  lived  with  her  husband.  Will  Allen,  some  two 
miles  from  a  negro  church,  near  Muldoon,  in  Fayette  County.    On 
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the  night  in  question.  Will  AUen^  together  with  Hanson,  Emma 
Hanson  (his  wife)  and  Katie  Scott,  left  the  Allen  residence,  ten  or 
fifteen  minutes  after  7  o'clock,  to  attend  a  church  some  two  miles 
distant;  that  it  would  take  them  thirty  or  forty  minutes  to  walk  to 
said  church;  they  left  at  the  Allen  residence,  Ida  Allen  (who  com- 
plained of  being  unwell)  and  her  three  small  children.  She  testified 
that,  between  8  and  8:30,  Hanson  returned  to  her  residence,  evidently 
getting  in  through  a  back  window,  and  when  she  first  knew  of  his 
presence  he  was  on  top  of  her,  covering  her  head  with  her  clothes,  and 
having  intercourse  with  her;  that  she  beat  him  off  as  best  she  could, 
but  he  succeeded;  that  he  remained  and  talked  with  her,  and  she 
recognized  him.  To  this  charge,  Hanson  proved  a  very  complete  alibi. 
That  is,  he  showed  that  he  remained  outside  of  the  church, 
but  close  by  in  the  yard,  until  about  fifteen  minutes  to  9  o'clock;  that 
thereafter  he  went  into  the  church,  and  remained  during  the  services. 
Among  other  witnesses  testifying  to  the  same  was  appellant.  The 
State  rebutted  Hanson's  theory  of  alibi,  which  related  to  his  presence 
in  the  church.  The  State  also  proved  that  Hanson  was  arrested  the 
next  morning  by  Will  Allen  (husband  of  the  injured  woman)  and  Ring- 
gold. Hanson  asked  what  he  was  arrested  for,  and  Allen  said,  ^^You 
know.*'  Hanson  replied,  "I  done  you  wrong,  we  can  settle  it."  In  our 
view  of  the  case,  this  was  the  only  testimony  corroborative  of  that  of 
witness  Ida  Allen,  who  testified  positively  that  Hanson  was  the  party 
who  raped  her.  We  understand  the  corroborative*  testimony  meant  by 
the  statute  is  stronger  than  that  which  corroborates  an  accomplice.  The 
latter  only  requires  that  the  proof  tend  to  connect  defendant  with  the 
offense  charged.  Perjury  requires  the  corroborative  testimony  to  be 
tantamount  to  a  witness.  Now,  if  Hanson  had  confessed  outright  to 
the  rape  of  Ida  Allen,  this  undoubtedly  would  have  been  suflScient,  but 
he  merely  says,  "I  done  you  wrong,  we  can  settle  it.''  What  wrong  is  not 
stated.  Nor  is  it  shown  up  to  this  time  for  what  Hanson  was  ar- 
rested. It  does  not  occur  to  us  that  this  meager  bit  of  testimony  is 
equivalent  to  a  confession  of  Hanson,  or  is  equivalent  to  the  testi- 
mony of  a  witness.  Consequently  we  hold  that  the  evidence  is  not  suffi- 
cient to  support  the  verdict. 

Question  is  raised  as  to  the  misconduct  of  the  jury.  Under  the  proof 
adduced  on  this  subject  before  the  court,  we  believe  the  misconduct  was 
not  sufficient  to  reverse  the  case.  We  do  not  believe  the  evidence 
showed  that  the  jury  beforehand  agreed  to  be  bound  by  the  number  of 
years  which  the  drawing  by  lot  would  establish.  In  fact,  they  were 
not  so  bound.  Pruit  v.  State,  30  Texas  Crim.  App.,  156;  Gaines  v. 
State,  37  S.  W.  Rep.,  331. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Lee  Arnwinb  v.- The  State. 

No.  3241.     Decided  November  15,  1905. 

1. — ^Xnrder — Charge  of  Court — ^Xanslansrhter. 

If  in  a  murder  case,  there  be  evidence,  which  however  inconclusive,  tends 
to  prove  facts  from  which  the  jury  may  deduce  a  finding  of  manslaughter,  it 
is  incumbent  on  the  court  to  give  the  law  of  manslaughter  in  charge  to  the  jury. 
See  facts  in. opinion  which  necessitated  a  charge  on  manslaughter. 

S. — Same — Charge  of  Court — Self-Defense. 

See  opinion*  for  charge  on  self-defense  which  is  held  to  be  sufficient  on  the 
facts  in  evidence. 

Appeal  from  the  District  Court  of  Cherokee.  Tried  below  before 
Hon.  James  I.  Perkins. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
fifty  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Johnson  &  Edwards  and  Willson  &  WatJcins,  for  appellant. — On  ques- 
tion of  manslaughter :  McLaughlin  v.  State,  10  Texas  Crim.  App.,  340 ; 
Neyland  v.  State,  13  id.,  536;  Miles  v.  State,  18  id.,  156;  Bonner  v. 
State,  29  id.,  223;  Swain  v.  State,  86  S.  W.  Bep.,  335;  Williams  v. 
State,  15  Texas  Crim.  App.,  617. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — On  an  indictment  charging  appellant  with 
the  murder  of  Leslie  Lattimore,  he  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  fixed  at  confinement  in  the  peniten- 
tiary for  a  term  of  fifty  years ;  hence  this  appeal. 

No  exceptions  were  reserved  to  the  rejection  or  admission  of  testi- 
mony, and  the  only  questions  that  need  be  considered  are  those  raised 
by  exceptions  to  the  charge  of  the  court  and  in  the  motion  for  new 
trial.  The  court  instructed  the  jury  fully  on  murder  in  the  first  and 
second  degree,  and  self-defense,  but  omitted  to  charge  on  manslaughter. 
Appellant  assigns  as  error,  and  bases  his  assignment  both  on  the  bill 
of  exceptions  to  the  action  of  the  court  failing  to  charge  on  the  sub- 
ject of  manslaughter,  and  also  the  exception  thereto  in  the  motion  for 
new  trial.  The  evidence  shows  that  a  grudge  or  ill-feeling  existed  be- 
tween appellant  and  Leslie  Lattimore,  but  there  was  none  between  ap- 
pellant and  Clyde  Lattimore.  On  February  21,  1905,  appellant  re- 
turned from  Jacksonville,  passing  by  the  house  of  deceased,  Leslie  Latti- 
more. As  he  approached  the  house,  Leslie  and  his  brother,  Clyde, 
were  harnessing  a  pair  of  horses  to  a  buggy.  He  rode  on,  and  in  a 
short  time  these  parties  passed  him,  and  when  they  approached  a  gate, 
which  led  into  a  field  owned  by  deceased's  father,  Clyde,  the  younger 
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brother,  got  out  of  the  buggy  and  opened  the  gate:  the  buggy  in  the 
mean  time  turning  from  the  main  road  towards  the  gate,  the  gate 
being  close  to  the  traveled  roacl.  Appellant  again  approached  them 
and  here  the  homicide  occurred.  The  State's  theory,  supported  by  evi- 
dence is,  that  appellant  began  cursing  and  abusing  Leslie  Lattimore, 
and  pulled  his  pistol,  shot  Leslie  down,  and  then  turned  his  pistol  on 
Clyde,  and  mortally  wounded  him.  After  emptying  his  pistol,  he 
loaded  again,  and  discharged  six  more  shots  at  said  parties.  As  stated, 
the  State's  theory  presents  a  case  of  murder  without  any  mitigating 
circumstances.  Appellant  himself  testified,  and  he  relates  that  as  he 
approached  the  buggy,  which  was  turned  partially  across  the  road,  facing 
the  gate,  he  undertook  to  ride  around  the  rear  of  the  buggy,  between 
that  and  a  tree,  and  as  he  rode  past  the  side  of  the  buggy  to  get  to 
its  rear,  deceased  Leslie  caught  hold  of  the  collar  of  his  coat,  pulled  or 
jerked  him  off  his  horse;  that  he  asked  him,  what  in  the  hell  he  did 
it  for,  and  he  told  him,  to  go  to  hell,  that  if  he  wanted  anything  he 
could  get  it,  or  words  to  that  effect;  that  at  this  juncture,  deceased 
(Leslie)  seized  a  target  rifle  in  the  buggy,  and  was  attempting  to  shoot 
him  with  it,  and  he  then  fired  four  shots  at  Leslie,  while  in  the  buggy; 
that  Clyde  about  this  time  approached  him,  mumbling,  damn  some- 
thing, ran  his  hand  in  his  pocket  and  he  fired  two  shots  at  him.  That 
subsequently  he  reloaded  his  pistol,  and  Leslie  again  attempted  to  get 
the  target  rifle,  and  he  shot  six  more  shots  at  him.  Both  bodies  were 
found  some  twelve  or  fifteen  steps  inside  the  field.  Now,  from  this 
statement  of  the  case,  was  appellant  entitled  to  a  charge  on  man- 
slaughter? As  stated,  the  court  gave  a  charge  on  self-defense.  Might 
not  the  jury,  as  they  evidently  did,  disregard  altogether  the  testimony 
on  that  phase  of  the  case,  not  believing  it  true,  and  yet  had  they  been 
permitted,  have  found  appellant  guilty  of  manslaughter?  It  is  not 
necessary  for  us  to  say  that  they  would  have  so  found.  Indeed,  the 
evidence  for  the  State  is  very  strong,  indicating  murder,  and  the  phase 
of  manslaughter  arises  alone  from  appellant's  testimony.  The  criterion 
is  not  what  the  judge  who  tried  the  case  may  have  believed  as  to  the 
facts  presenting  the  phase  of  manslaughter,  but  was  there  sufficient 
evidence  to  have  required  a  charge  on  that  subject.  Riojas  v.  State, 
8  Texas  Crim.  App.,  49;  Moore  v.  State,  33  S.  W.  Rep.,  980;  Jones 
V.  State,  33  Texas  Crim.  Rep.,  492 ;  Black  v.  State,  38  Texas  Crim.  Rep., 
68.  If  in  a  murder  case  there  be  evidence  which,  however  inconclusive 
tends  to  prove  facts  from  which  the  jury  may  deduce  a  finding  of 
manslaughter,  it  is  incumbent  on  the  court  to  give  the  law  of  man- 
slaughter in  charge  to  the  jury.  McLaughlin  v.  State,  10  Texas  Crim. 
App.,  340;  Maria  v.  State,  28  Texas,  698.  And  for  other  authorities, 
see  White  Ann.  Penal  Code,  sec.  1220.  If  the  court  be  in  doubt  as  to 
whether  a  charge  upon  manslaughter  should  be  given  in  the  particular 
case,  the  doubt  should  be  resolved  in  favor  of  the  accused,  and  the 
charge  given.  Halbert  v.  State,  3  Texas  Crim.  App.,  656;  Hill  v. 
State,  5  Texas  Crim.  App.,  2.     Sec.  1220,  supra.    In  the  case  at  bar, 
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appellant  testified  that  the  difiSenlty  began  in  an  unprovoked  assault 
made  on  him  by  his  enemy^  Leslie  Lattimore;  that  he  assaulted  him 
and  pulled  him  from  his  horse.  There  is  no  direct  testimony  that  pain 
was  inflicted,  so  as  to  bring  the  case  under  one  of  the  statutory  causes. 
But  the  suggestion  seems  inevitable  that,  under  the  circumstances,  there 
must  have  been  at  least  mental,  if  not  physical  pain.  At  any  rate, 
whether  the  circumstances  proven,  indicate  adequate  cause  or  not  under 
the  statute,  it  should  have  been  left  to  the  jury,  under  appropriate  in- 
structions, to  determine  whether  or  not  the  assault  so  made  was  such 
cause  as  would  produce  passion  in  a  person  of  ordinary  temper.  Wc 
must  confess,  if  the  facts  related  by  appellant  are  true,  and  this  was 
a  matter  for  the  jury  to  decide,  to  our  minds  the  assault  under  the  cir- 
cumstances would  constitute  adequate  cause,  and  the  jury  should  have 
been  permitted  to  pass  upon  the  question  of  manslaughter  under  ap- 
propriate instructions. 

Appellant  also  excepted  to  the  court's  charge  on  self-defense,  claim- 
ing that  the  court  omitted  to  tell  the  jury  to  judge  of  appellant's  rights 
from  his  standpoint.  In  the  charge  on  self-defense,  the  court  did  tell 
the  jury  distijictly  that  in  judging  of  the  reasonableness  of  defendant's 
apprehension  of  danger,  they  should  view  the  circumstances  from  the 
standpoint  occupied  by  appellant  at  the  time  he  acted  upon  them; 
and  if  from  his  standpoint  it  reasonably  appeared  to  him,  from  the  cir- 
cumstances of  the  case,  that  the  danger  existed,  and  he  acted  under 
the  reasonable  belief  that  it  did  exist,  he  would  be  justified  in  defend- 
ing against  it  to  the  same  extent  and  under  the  same  rules  although 
the  danger  did  not  in  fact  exist  as  if  the  danger  had  been  real.  This 
we  think  was  sufficient,  as  given,  in  connection  with  the  court's  charge 
on  self-defense. 

For  the  error  discussed  in  the  failure  of  the  court  to  give  the  charge 
on  manslaughter,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  H.  Taylor  v.  The  State. 

No.  313a    Decided  November  15,  1905. 

1.— Theft  of  Xulet— Insanity— Judgment — Charge  of  Conrt — Opinion  of  Wit- 
nest— CoUateral  Proceeding. 
Where  upon  trial  for  theft  of  mules  defendant  offered  in  evidence  a  certified 
copy  of  the  judgment  of  a  county  conrt  adjudging  the  defendant  to  be  insane 
upon  one  attack  of  insanity,  which  judgment  was  rendered  several  years  prior 
to  the  trial  of  defendant  for  theft;  and  there  was  nothing  in  the  record  on 
appeal  showing  the  character  of  insanity  of  which  he  was  found  guilty  in  said 
judgment;  and  the  court  submitted  in  his  charge  that  unless  defendant  had 
recovered  from  such  insanity  at  the  time  of  the  commission  of  the  offense 
he  could  not  be  convicted;  and  the  State's  witnesses  testified  that  they  never 
saw  anything  wrong  with  defendant's  mind  from  their  observations  of  and 
conversations  with  defendant;  and  the  facts  regarding  the  theft  did  not  differ 
from  the  ordinary  manner  of  a  thief.     Held  that  there  was  no  error,  and  that 
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it   was  competent   to   introduce  evidence   as   to   defendant's   condition   of   mind, 
although  this  was  a  collateral  proceeding. 

2. — Same — ^Bill  of  Exceptions — ^Expert  Witnesses. 

Where  upon  trial  for  theft  the  record  on  appeal  did  not  show  that  objection 
was  made  that  the  State's  witnesses  stated  no  facts  or  course  of  conduct  of 
defendant,  and  did  not  negative  that  the  witnesses  may  have  stated  such  course 
of  conduct  or  such  conversations,  and  it  did  not  appear  that  they  gave  opinions 
as  to  the  sanity  or  insanity  of  defendant,  but  merely  stated  the  fact  that  they 
never  saw  anything  wrong  with  the  defendant's  mind,  there  was  no  error  in 
admitting  this  character  of  testimony. 

3. — Same — Leading  Question — ^Defendant's  I>eolaratioii. 

On  a  trial  for  theft  of  mules  it  was  entirely  competent  for  the  State  to 
prove  from  whom  defendant  said  he  purchased  the  mules,  although  the  question 
was  rather  leading,  it  not  having  been  objected  to  on  that  ground. 

4. — Same — Charge  of  Court — ^Recent  Possession — Requested  Charge. 

On  a  trial  for  theft  where  the  court  instructed  the  jury  with  reference  to 
defendant's  explanatioi^  in  connection  with  recently  stolen  property  in  his 
possession,  there  was  no  error  in  refusing  to  submit  a  requested  charge  on  the 
same  subject. 

5. — Same — ^Escape — ^Evidence. 

Upon  a  trial  for  theft  of  mules  it  was  competent  for  the  State  to  prove  what 
defendant  did  in  attempting  to  escape. 

6.*-Same— Bill  of  Exceptions — ^Practice  in  District  Court. 

Upon  a  trial  for  theft  where  defendant  took  at  least  one  hundred  exceptions 
during  the  trial,  many  of  which  were  frivolous,  there  was  no  error  that  the 
court  refus^  to  suspend  proceedings  and  permit  counsel  to  reduce  them  to 
writing;  especially  as  it  was  not  shown  that  the  court  refused  to  allow  any 
bill  of  exceptions  taken  during  the  trial  and  presented  to  him  by  the  defendant. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
R.  W.  Simpson. 

Appeal  from  a  conviction  of  theft  of  mules;  penalty,  five  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

William  Ooodman,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON",  Judge. — Appellant  was  convicted  of  the  theft  of  two 
mules,  and  his  punishment  fixed  at  confinement  in  the  penitentiary  for 
a  term  of  five  years;  hence  this  appeal.  The  theft,  though  proved  by 
circumstantial  evidence,  was  fully  established  by  the  State.  The  de- 
fense set  up  by  appellant  appears  to  have  been  insanity,  and  the  evi- 
dence introduced  by  him  to  prove  this,  was  the  following :  "Defendant 
offered  in  evidence  a  certified  copy  of  the  judgment  of  the  County  Court 
of  Bexar  County,  Texas,  adjudging  W.  J.  Haden  to  be  insane,  having 
had  only  one  attack  of  insanity  recently  before  trial."  There  was  proof 
that  appellant  at  the  time  he  is  alleged  to  have  taken  the  mules,  went 
by  the  name  of  W.  J.  Haden,  and  he  represented  himself  as  being 
of  that  name,  and  the  bill  of  sale  was  given  in  that  name:  though  his 
real  name  was  J.  H.  Taylor,  and  the  prosecutor  (J.  A.  Taylor)  was 
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his  father.  The  judgment  of  the  County  Court  of  Bexar  County,  is  not 
in  the  record,  and  we  are  not  informed  of  the  date  of  its  rendition, 
except  by  the  charge  of  the  court,  wherein  the  court  tells  the  jury,  that 
the  judgment  before  them  conclusively  established  that  the  defendant 
was  of  unsound  mind  on  the  8th  of  September,  1902,  if  his  identity  as 
Haden  was  proven  to  the  satisfaction  of  the  jury.  Nor  are  we  informed 
of  the  character  of  insanity  of  which  appellant  was  adjudged  to  be 
afflicted  by  the  county  court,  if  he  indeed  be  the  W.  J.  Haden.  The 
court  further  in  the  instructions,  tells  the  jury,  that  they  must  find,  if 
they  believe  appellant  had  been  adjudged  insane,  that  he  had  recovered 
from  such  insanity  at  the  time  of  the  commission  of  the  offense,  etc., 
before  they  could  convict  him.  It  may  be  well  to  remark  that  nothing 
appears  in  the  statement  of  facts  regarding  the  theft  of  said  mules, 
which  indicates  that  appellant  was  insane.  He  appears  to  have  con- 
ducted the  transaction  much  after  the  manner  of  an  ordinary  thief. 
So  much  of  the  case  has  been  stated,  in  order  to  show  appellani/s  ex- 
ceptions taken  to  certain  testimony  offered  by  the  State,  referring  to 
appellants  Condition  of  mind. 

J.  A.  Taylor  (prosecutor)  was  placed  on  the  stand  by  the  State.  After 
stating  that  appellant  was  his  son;  had  known  him  all  his  life,  had 
been  associated  with  him  up  to  the  time  he  was  about  17  years  old,  and 
having  seen  him  and  talked  with  him  several  times,  the  State  then 
asked  him,  what  was  the  condition  of  the  defendant's  mind.  Defend- 
ant objected  upon  the  following  grounds:  (1)  That  this  witness  could 
not  give  his  opinion,  as  he  had  not  qualified  as  an  expert,  and  that 
oral  testimony  could  not  be  used  to  attack  the  judgment  of  a  court  of 
competent  jurisdiction;  that  the  judgment  of  the  Bexar  County  Court 
was  conclusive  of  his  insanity.  These  objections  were  overruled,  and 
the  witness  replied,  ^T  never  saw  anything  wrong  with  the  defendant's 
mind.^'  Lyons,  was  also  placed  on  the  stand  by  the  State,  and  testified 
that  he  was  sheriff  of  Smith  County,  and  as  such  had  had  defendant 
in  his  charge  for  some  three  months ;  had  numerous  conversations  with 
him  on  numerous  subjects,  and  had  closely  watched  his  conduct.  Was 
asked  his  opinion  as  to  the  condition  of  defendant's  mind.  Defendant 
objected,  assigning  the  same  reasons  as  presented  to  witness  Taylor. 
These  were  overruled,  and  the  witness  replied,  "I  never  noticed  anything 
wrong  with  the  defendant's  mind.  The  same  procedure  was  had  as  to 
the  witness,  K.  H.  Brown,'  who  purchased  the  mules  from  appellant. 
He  testified  as  to  different  conversations  had  with  defendant  with  refer- 
ence to  the  purchase  of  the  mules,  and  also  as  to  his  conduct;  and  was 
then  asked  to  state  what  his  opinion  was  as  to  the  condition  of  the 
defendant's  mind.  To  which  question  defendant  objected  for  the  same 
reasons  heretofore  stated.  These  were  overruled,  and  witness  answered, 
"T  noticed  nothing  wrong  with  his  mind."  It  was  competent  to  intro- 
duce evidence  as  to  appellant's  condition  of  mind,  as  was  done,  although 
this  was  a  collateral  proceeding.  The  judgment  may  have  shown  that 
defendant  was  only  temporarily  insane,  and  it  was  proper  to  show  that 
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appellant  had  recovered^  if  he  was  the  Haden  adjudged  to  be  insane. 
Appellant  stated,  as  one  of  the  grounds  of  his  objection,  that  the  wit- 
nesses had  not  qualified  as  experts,  and  therefore  could  not  give  an 
opinion.  The  bills  of  exception  do  not  show  that  they  had  not  qualified 
as  experts.  This  is  only  stated  as  a  ground  of  objection,  and  it  has  been 
held  that  this  is  not  a  certificate  of  the  judge  as  to  the  fact.  Appellant 
in  his  argument  and  brief  takes  the  position  that  the  witnesses  should 
have  stated  the  facts,  or  suflBcient  facts  connected  with  appellant^s 
life,  before  they  could  testify  as  non-experts  to  an  opinion.  But  this 
objection  was  not  made  in  the  bill,  and  we  can  only  consider  such  ob- 
jections as  were  therein  urged.  We  would  furthermore  observe  that 
it  does  not  appear  that  these  witnesses  gave  opinions  as  to  the  sanity 
or  insanity  of  appellant;  they  merely  stated  the  fact  that  they  never 
saw  anything  wrong  with  the  defendant's  mind.  This  was  not  equivalent 
to  saying  that,  in  their  opinion,  appellant  was  of  sound  or  unsound 
mind.  This  court  has  held  to  a  rigid  rule  on  the  subject  of  non-experts 
testifying  as  to  their  opinions  of  the  sanity  or  insanity  of  a  person, 
holding  that  they  should  give  the  facts  or  enough  of  the  facts  relating 
to  appellant's  conduct  as  would  authorize  them  to  give  an  opinion  so 
that  the  jury  might  judge  of  what  weight  the  opinion  of  a  non-expert 
was  entitled  to.  Williams  v.  State,  37  Texas  Crim.  Rep.,  348;  Bettis 
V.  State,  decided  at  the  present  term.  Now,  the  bills  as  here  presented, 
while  they  do  not  show  as  to  the  witnesses  that  they  stated  no  facts  or 
course  of  conduct  of  appellant,  do  not  negative  the  idea  that  they  may 
have  stated  such  course  of  conduct  or  conversations,  though  not  ap- 
pearing in  the  bills.  It  does  not  occur  to  us,  as  presented  in  the  bills, 
that  any  error  was  committed  by  the  court  in  admitting  this  character 
of  testimony. 

There  is  nothing  in  appellant's  objection  to  the  testimony  of  the 
State's  witness  Hesterley.  It  was  entirely  competent  for  the  State  to 
prove  by  this  witness  from  whom  appellant  said  he  purchased  the  mules. 
The  question  here  presented  was  rather  leading;  but  it  does  not  appear 
to  have  been  objected  to  on  that  ground. 

Appellant  challenges  the  court's  charge,  because  of  its  failure  to  in- 
struct the  jury  with  reference  to  explanation  in  connection  with  recently 
stolen  property  in  his  possession.  An  inspection  of  the  court's  charge 
shows  that  the  court  did  this.  The  requested  charge  was  therefore 
unnecessary. 

The  court's  explanation  in  connection  with  the  bill  overruling  the 
motion  for  continuance  disposes  of  that. 

It  was  competent  for  the  State  to  prove  what  appellant  did  in  at- 
tempting to  escape,  after  the  posse  surrounded  the  house  where  he  was. 

Appellant  further  excepts  because  the  court  refused  to  stop  when  he 
took  an  exception  and  permit  him  to  reduce  it  to  writing.  The  court 
explains  this  by  stating  that  appellant's  counsel  took  at  least  one 
hundred  exceptions  during  the  trial,  many  of  which  were  frivolous,  and 
to  have  allowed  him  to  pursue  such  a  course  would  have  indefinitely  pro- 
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longed  the  trial.    We  think  the  court^s  action  was  proper:  especially 
as  it  is  not  shown  that  the  court  refused  to  allow  any  bill  of  exceptions 
taken  during  the  trial  and  presented  to  him  by  appellant. 
The  judgment  is  aflfirmed. 

Affirmed. 


George  Davenport,  Alias  George  Dampers,  v.  The  State. 

No.  3253.     Decided  November  22,  1905. 

Theft — ^Evidence — ^Extraneous  Crime. 

On  trial  for  theft  it  was  error  to  introduce  evidence  of  a  similar  theft  to 
the  one  on  trial,  where  it  was  not  necessary  to  develop  the  res  gestie,  establish 
system,  or  to  show  the  intent  of  defendant,  these  questions  not  being  controverted. 

Appeal  from  the  District  Court  of  Lamar.  Tried  below  before  Hon. 
Ben  H.  Denton. 

Appeal  from  a  conviction  of  theft;  penalty,  ten  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. — Dawson 
V.  State,  32  Texas  Grim.  Eep.,  535;  Mason  v.  State,  31  Texas  Crim. 
Rep.,  306. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  theft. 
This  is  a  companion  case  to  that  of  Jack  Bink  v.  State,  decided  Novem- 
ber 15,  1905.  The  conviction  in  Bink's  case  was  reversed  because  of 
the  introduction  of  an  extraneous  transaction  through  the  witness 
Holder,  in  which  appellant,  either  in  person  or  assisting  another,  per- 
petrated the  same  character  of  theft  upon  another  party  as  he  did  upon 
holder.  The  case  now  in  hand  is  the  theft  committed  from  Holder, 
for  which  appellant  was  on  trial,  and  for  which  he  was  convicted. 
Holder  was  the  witness  to  the  extraneous  crime  in  the  other  case,  when 
Chapman  was  the  alleged  owner.  In  this  case  Holder  is  the  alleged 
owner,  and  Chapman  testified  to  the  extraneous  crime.  The  theft  from 
Chapman  occurred  on  February  4,  1905,  in  the  Indian  Territory.  The 
theft  in  this  case  from  Holder  occurred  on  January  16th,  about  three 
weeks  before  the  other  transaction  in  Lamar  County.  The  evidence 
here  is  undisputed  as  to  the  method  or  plan  of  appellant  in  obtaining 
the  money  from  Holder.  There  is  no  adverse  testimony;  and  it  is 
shown  that  he  obtained  it  by  representing  to  Holder  that  he  had  the 
corpse  of  his  father  on  the  train,  was  short  of  money,  and  the  ex- 
pressman would  not  take  a  check  he  exhibited  to  Holder.  Holder  rely- 
ing upon  this,  gave  him  the  money,  and  appellant  disappeared.  He 
played  that  device  upon  Chapman  in  the  Indian  Territory  as  he  did 
upon  Holder  in  this  case  in  Paris,  Texas.    Extraneous  crimes  can  be 
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introduced  to  establish  system,  develop  the  res  gestae,  and  show  the  in- 
tent, when  they  serve  to  do  so;  and  they  may  also  be  used  to  identify 
the  party  on  trial.  But  it  is  only  where  some  of  these  matters  are  in 
issue  that  extraneous  crimes  are  admissible.  None  of  these  questions 
are  controverted.  The  evidence  is  clear  and  succinct,  if  Holder  told  the 
truth.  Appellant  did  not  deny  it  and  introduced  no  evidence.  There 
is  no  question  raised  here  that  would  authorize  the  introduction  of  the 
crime  committed  three  weeks  after  the  one  for  which  this  conviction 
occurred.  This  is  the  question  decided  in  Bink's  case,  above  referred 
to.     The  judgment  is  accordingly  reversed  and  tlie  cause  remanded. 

Reversed  and  remanded. 
Henderson,  Judge,  absent. 


Ex  Parte  Frank  Kent. 

Habeas  Corpus— TraveUingr  Physician — Indiotment — ^Practice. 

The  writ  of  habeas  corpus  can  not  be  used  to  try  a  viola tioa  of  the  law  as  an 
original  proceeding  in  the  Court  of  Criminal  Appeals,  to  ascertain  the  guilt  or 
innocence  of  a  party  on  an  indictment  charging  him  to  be  a  travelling  physician 
without  license. 

From  Bexar  County. 

Original  application  for  habeas  corpus  for  release  from  arrest  under 
a  capias  issued  on  an  indictment  charging  relator  to  be  a  traveling 
physician  without  license. 

The  opinion  states  the  case. 

Colhs  &  Hildebrand,  for  relator. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. — Art.  194, 
Code  Crinv  Proc. ;  Parker  v.  State,  5  Texas  Grim.  App.,  579 ;  Ex  parte 
Bishop,  2  Texas  Ct.  Rep.,  20. 

DAVIDSON,  Presiding  Judge. — An  original  application  for  the 
writ  of  habeas  corpus  was  granted  by  this  court.  The  statement  of 
fact  shows  that  applicant  was  arrested  as  a  traveling  physician  practicing 
his  profession  in  DeWitt  County,  without  paying  the  tax  required  of 
this  class  of  physicians.  The  indictment  on  its  face  charges  an  of- 
fense. Relator^s  contention  is  that  these  facts  do  not  show  a  violation 
of  the  law.  The  writ  of  habeas  corpus  can  not  be  used  to  try  a  viola- 
tion of  the  law  as  an  original  proceeding  in  this  court.  That  is,  it  can- 
not be  resorted  to  to  ascertain  the  guilt  or  innocence  of  a  party.  We 
are  not  discussing  the  question  of  bail.  The  facts  stated,  if  shown 
upon  the  final  trial,  bring  it  within  the  rule  laid  down  in  Hairston 
V.  State,  36  Texas  Crim.  Rep.,  270;  Broiles  v.  State,  68  S.  W.  Rep., 
685;  Adams  v.  State,  45  Texas  Crim.  Rep.,  566;  78  S.  W.  Rep.,  935, 
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and  would  therefore  entitle  applicant  to  discharge  from  custody.  We 
think  it  better  to  make  this  statement,  in  view  of  the  fact  that  applicant 
is  held  to  answer  an  indictment  charging  him  to  be  a  traveling  physician. 
We  therefore  remand  applicant  to  custody  for  said  trial,  and  it  is  so 
ordered;  and  that  he  pay  the  costs  incurred  in  this  court. 

Relator  remanded. 
Henderson,  Judge,  absent. 


Ed  Burch  v.  The  State. 

No.  3320.     Decided  November  22,  1905. 

1. — Theft  of  Xule — ^Evidence — Corroboration. 

On  trial  for  theft  of  a  mule,  where  the  testimony  of  a  State's  witness  was 
attacked,  there  was  no  error  to  admit  testimony  showing  the  contemporaneous 
statement  made  by  said  witness  in  the  grand-jury  room  to  corroborate  his  examina- 
tion in  chief. 

8. — Same — ^Evidence — Cironinstances. 

See  opinion  for  facts  offered  as  circumstances,  the  probative  force  of  which 
was  for  the  jury  and  which  was  therefore  admissible. 

8. — Same — ^Leading  Questions. 

Where  on  a  trial  for  theft  of  a  mule  the  State's  witness  was  fin  unwilling 
witness,  there  was  no  objection  in  asking  him  leading  questions. 

4. — Same — ^Leading  Questions — Harmless  Error. 

See  opinion  for  facts  which  authorized  the  State  to  propound  a  lending 
question  to  a  State's  witness  and  which  wsb  not  reversible  error. 

Appeal  from  the  District  Court  of  Harrison.  Tried  below  befoi-e 
Hon.  Eichard  B.  Levy. 

Appeal  from  a  conviction  of  theft  of  a  mule;  penalty,  five  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Eeporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — This  conviction  is  for  theft  of  mule — appellant^B 
punishment  being  assessed  at  confinement  in  the  penitentiary  for  a 
term  of  fiye  years.  The  evidence,  though  circumstantial  as  to  the  taking 
is  amply  sirfficient  to  sustain  the  verdict.  Appellant  was  found  in 
possession  of  the  mule  recently  after  it  was  stolen,  and  attempted  to 
trade  and  sell  the  mule. 

Bill  of  exceptions  number  1  shows  that  R.  A.  Sexton  was  permitted 
to  testify,  as  follows :  "I  am  county  attorney  of  Harrison  County,  and 
was  present  in  the  grand  jury  while  the  case  of  Ed  Burch  was  being 
investigated.  A  negro,  whose  name  is  Alexander,  I  think,  testified  under 
oath  before  the  grand  jury  that  defendant  Ed  Burch  had  told  him 
that  he  expected  to  trade  off  the  mule  he  was  riding  to  Bob  Buggs. 
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The  negro,  I  mean,  is  the  only  one  who  testified  about  defendant  trad- 
ing the  mule  off.  I  am  not  certain  that  the  name  of  the  party  that 
witness  said  defendant  expected  to  trade  the  mule  to  was  Bob  Buggs." 
Various  objections  are  urged  to  this  testimony  in  the  bill,  and  ap- 
pended thereto  is  the  following  explanation  by  the  court:  'TVitness 
Humphreys  was  the  witness  intended  and  understood  by  witness  Sexton, 
and  district  attorney  and  jury.  That  witness  Humphreys  ^testified  he 
had  testified  before  the  grand  jury  in  this  case,  and  the  purpose  of  the 
testimony  of  witness  Sexton  was  to  show  that  witness  Humphreys  had 
sworn  to  same  fact  in  former  judicial  inquiries  as  he  had  on  the  trial 
in  this  case,  as  against  the  evidence  of  defense  that  Humphreys  had 
made  contrary  statements,  to  enable  the  jury  to  pass  upon  the  weight 
and  credibility  of  the  evidence  of  witness  Humphreys."  This  explana- 
tion, in  the  light  of  this  record,  clearly  disposes  of  appellant's  objec- 
tions. The  record  shows  that  the  defense  proved  by  various  witnesses 
that  the  State's  witness  Humphreys  had  made  a  contradictory  statement 
to  the  one  testified  to  by  the  county  attorney,  and  hence  contemporaneous 
statements  made  by  said  witness,  corroborative  of  his  statement  on  the 
examination  in  chief,  was  germane  testimony,  and  properly  admitted. 

The  second  bill  shows  that  Alice  Thadeus  was  permitted  to  testify 
for  the  State,  "that  on  the  same  night  I  heard  Capt.  Floyd's  mule  was 
stolen,  defendant  came  to  my  house:  I  don't  know  what  time  of  night 
it  was,  but  it  was  sometime  after  I  had  gone  to  bed,  and  knocked  on 
my  door.  He  said  he  wanted  to  get  in;  and  I  told  him  I  would  not 
allow  anybody  to  enter  my  house  at  that  hour.  He  then  said,  ^Excuse 
me,'  and  went  out  toward  my  yard  gate,  and  I  then  heard  a  carriage 
drive  by  going  from  town.  I  then  heard  some  one  talking  at  my 
gate.  It  sounded  like  one  person  talking  to  another  person.  It  did 
not  sound  like  somebody  talking  to  a  horse  or  mule.  I  then  heard  no- 
body talking  to  a  horse  or  mule.  Yes,  I  heard  somebody  say,  'Whoa! 
I  will  knock  your  damned  brains  out.'  I  don't  know  who  said  this. 
A  carriage  passed  by  going  back  to  town,  and  behind  it  I  heard  some- 
body, I  don't  know  who,  loping  on  horseback.  I  could  not  tell  whether 
they  started  from  my  gate  or  not.  I  do  not  know  whether  defendant 
was  still  at  my  gate  when  the  talking  was  going  on  or  the  place 
where  the  party  was  standing  who  spoke  to  the  mule,  or  when  the 
carriage  passed.  I  do  not  know  where  the  party  who  said,  TVhoa,  I 
will  knock  your  danmed  brains  out,'  was  standing;  that  is,  in  front 
of  my  gate,  or  in  the  middle  of  the  road.  A  little  time  after  defend- 
ant left  my  front  door,  when  I  heard  the  party  speak  to  the  mule  or 
horse,  as  I  have  testified  to."  Appellant  urges  various  objections  to 
this  testimony.  The  bill  is  approved  with  this  qualification:  "That 
the  testimony  was  oiOfered  as  circumstances,  and  the  probative  force  of 
the  evidence  is  for  the  jury,  and  objections  would  not  reach  the  probative 
force,  and  it  is  a  question  of  probative  force  rather  than  admissibility." 
This  testimony  was  admissible.  , 

And  by  the  same  witness  the  bill  further  shows,  that  the  county 
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attorney  asked  the  following  question,  "Did  you  hear  somebody  talk- 
ing to  a  horse  or  mule  at  your  gate" ;  and  witness  answered  "no."  The 
State  then  asked,  "Did  you  hear  somebody  say  something  like  they 
were  talking  to  an  animal,  as  TVhoa,  I  will  knock  your  damned  brains 
out^?"  The  witness  answered,  "yes."  Appellant  objected  because  the 
question  was  leading.  The  court  states  that  the  witness  was  an  un- 
willing witness  for  the  State.  This  being  true,  the  mode  of  examina- 
tion was  authorized  by  law. 

Bill  number  3  shows  that  the  State's  witness,  James  Humphreys, 
testified :  "Defendant  stopped  at  my  house  about  the  time  Capt.  Floyd 
lost  his  mule,  and  stayed  all  night.  He  was  riding  a  mule  that  looked 
like  Capt.  Floyd's;  and  described  the  mule.  The  State  then  asked, 
'Did  defendant  say  anything  to  you  about  trading  a  mule?'  And  wit- 
ness answered,  ^No.'  Then  the  prosecution  propounded  the  following 
question,  'Didn't  he  (defendant)  tell  you  that  he  was  going  to  Bob 
Buggs  to  trade  the  mule  he  had  for  a  horse  that  Bob  Buggs  had?'" 
Appellant  objected  to  this  on  the  ground  that  the  question  was  leading. 
While  the  question  in  character  is  leading,  still  we  do  not  think  it 
would  justify  this  court  in  reversing  this  case.  The  record  shows  that 
witness  had  testified  to  various  other  matters  indicating  that  appellant 
brought  prosecuting  witness'  mule  to  his  house. 

There  are  no  errors  in  the  record  requiring  a  reversal,  and  the  judg- 
ment is  accordingly  afiBrmed. 

Affirmed. 

Henderson,  Judge,  absent. 


EoLLEN  Smith  v.  The  State. 

No.  3255.     Decided  November  22,  1905. 

1.— <Sarryl]iir  Pistol — ^Arcrument  of  Counsel — Special  Chargre. 

On  trial  for  unlawfully  carrying  a  pistol  where  a  requested  charge  was  given, 
directing  the  jury  not  to  consider  remarks  made  by  the  county  attorney  to 
punish  the  defendant  to  deter  others  from  crime,  there  was  no  error. 

8. — Same — ^Ari^unent  of  Counsel — Response  to  Challenge  In  Argument. 

Where  defendant's  counsel  challenged  the  county  attorney  in  strong  terms 
to  know  why  a  certain  witness  was  not  put  on  the  stand  and  to  explain  to  the 
jury  his  absence,  and  the  county  attorney  answered  in  response  to  said  challenge, 
stating  why  the  witness  was  absent,  there  was  no  error,  although  such  practice 
18  criticised. 

S. — Same — Charge  of  Court — Theory  of  Defense. 

See  ^opinion  for  charge  of  court  which  was  applicable  to  the  facts  of  the 
theory  of  defense  and  as  controverted  by  the  State. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol;  penalty,  a 
fine  of  $25^ 

The  opinion  states  the  case. 
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Stevenson,  Piatt  &  Stevenson,  for  appellant. — On  question  of  argu- 
ment of  counsel:    Wilson  v.  State,  53  S.  W.  Kep.,  122. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  charge  of  court :     Snider  v.  State,  43  S.  W.  Rep.,  84. 

DAVIDSON",  Presiding  Judge. — This  conviction  is  for  unlawfully 
carrying  a  pistol,  the  fine  imposed  being  $26. 

The  first  bill  of  exceptions  recites  that  the  county  attorney,  used 
the  following  language  in  arguing  the  case  before  the  jury:  *^The 
officers  have  done  their  duty  in  going  and  taking  this  pistol  off  this 
man,  and  doubtless  stopped  trouble,  'and  to  fine  this  defendant  would 
deter  others  from  crimc.^  ^^  The  bill  recites  further  that  such  remarks 
were  very  prejudicial  to  defendant,  for  the  reason  that  on  the  night 
preceding  the  day  of  the  trial,  and  while  all  the  jurors  sitting  in  the 
case  were  in  town,  there  was  an  unprecedented  amount  of  shooting; 
and  that  this  shooting,  taken  in  connection  with  the  remark  of  counsel, 
was  calculated  to  prejudice  the  minds  of  the  jurors.  There  was  no 
evidence  adduced  on  the  trial  in  regard  to  the  shooting  on  the  previous 
night.  Besides,  a  special  charge  was  requested  by  appellant,  and  given 
by  the  court  to  the  effect  that  the  jury  should  not  consider  the  re- 
mark of  said  attorney  to  punish  this  appellant  to  deter  others  from 
crime.  The  JU17  were  instructed  not  to  consider  this  language  for 
any  purpose. 

Another  bill  shows  that  appellant's  counsel  remarked,  "that  if  Wooters 
StovalPs  statement  is  not  true,  and  defendant  did  not  hand  the  pistol 
over  the  counter  to  George  Bean,  as  Wooters  Stovall  testified,  then 
why  in  the  name  of  God  didn't  the  State  have  George  Bean  here  to 
testify  in  this  case.  I  ask  Mr.  Robb,  when  he  gets  up  here  again,  to 
tell  you  gentlemen  why  he  hasn't  got  George  Bean  here."  To  this 
Robb  (county  attorney)  replied,  "Gentlemen:  George  Bean  has  been 
duly  subpcenaed  by  the  State  in  this  case,  but  he  is  not  here;  he  is 
indicted  himself  in  this  court,  and  I  have  taken  a  forfeiture  on  his 
bond.''  Such  remarks  as  these  should  not  be  indulged,  and  such  chal- 
lenge should  not  be  thrown  down  by  one  side  or  accepted  by  the  other. 
But  appellant  does  not  place* himself,  in  the  first  place,  in  the  attitude 
of  objecting  to  the  remarks  of  the  county  attorney.  He  challenged 
the  county  attorney  in  strong  terms  to  know  why  Bean  was  not  here 
and  to  explain  to  the  jury  why  he  was  not.  The  county  attorney  an- 
swered in  response  to  the  challenge  and  the  insistence  of  appellant's 
counsel. 

Exception  is  urged  to  that  portion  of  the  charge  given  by  the  court 
to  the  jury,  in  regard  to  appellant's  theory  that  he  was  carrying  the 
pistol  from  Bean's  pool  room  to  his  (appellant's)  residence  at  the  time 
it  was  taken  from  him.  The  court  did  instruct  the  jury  that  if  they 
should  find  from  the  evidence,  or  have  a  reasonable  doubt,  that  Prater 
had  pawned  the  pistol  to  appellant,  and  had  offered  to  redeem  it,  and 
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appellant,  acting  under  the  agreement,  sent  home  for  the  pistol,  and 
upon  its  arrival  deposited  it  with  Bean  to  keep  until  it  could  be  de- 
livered to  Prater,  and  that  he  then  hunted  for  and  could  not  find 
Prater,  and  was,  when  arrested,  carrying  the  pistol  home,  such  act 
would  not  be  a  violation  of  the  law,  and  appellant  should  be  acquitted. 
The  court  then  qualified  the  charge  by  giving  this:  "If  you  shall  believe 
from  all  the  evidence  beyond  a  reasonable  doubt  that  defendant,  when 
arrested,  was  not  on  his  way  home,  and  had  digressed  from  his  common 
purpose  and  common  intent,  then  and  in  such  case  he  would  be  guilty  of 
a  violation  of  the  law,  and  you  will  (if  you  so  find)  find  him  guilty 
and  assess  his  punishment  as  heretofore  directed."  The  fact  shows  that 
Prater  had  pawned  the  pistol  to  appellant  a  few  days  before  this  for 
$10,  reserving  to  himself  the  right  to  redeem  it  as  late  as  the  4th  of 
August.  This  occurrence  happened  on  the  night  of  the  4th  of  July, 
the  pistol  having  been  pawned  to  appellant  three  or  four  days  before 
the  4th,  or  about  the  1st  of  the  month.  Appellant's  contention  is,  that 
on  the  night  in  question  Prater  had  requested  him  to  get  the  pistol,  and 
he  would  redeem  it,  by  paying  the  $10;  that  appellant  hired  witness 
Stovall,  who  went  for  and  brought  the  pistol  to  appellant.  Appellant 
testified  that  immediately  upon  getting  the  pistol,  he  went  into  Beans' 
establishment,  and  left  it,  and  went  off  to  hunt  Prater,  with  the  view 
of  bringing  him  to  Beans',  and  turning  the  pistol  over  to  him,  and 
that  he  failed  to  find  him.  He  returned  to  Beans',  got  the  pistol,  and 
had  lust  emerged  from  the  door,  when  the  sheriff  arrested  him,  and 
took  it  away  from  him.  That  his  object  in  leaving  Beans'  with  the 
pistol  was  to  return  home  with  it.  The  State,  by  the  sheriff  and  an- 
other witness,  shows  that  appellant  entered  Beans'  house  with  the  pistol 
and  deposited  it ;  that  he  remained  in  there  a  few  moments,  while  they 
kept  close  watch  on  him,  then  got  the  pistol  and  started  out.  That 
at  no  time  was  he  absent  from  Beans'  house,  from  the  time  he  took  the 
pistol  off,  until  he  secured  it  and  left  the  house ;  and  that  he  did  not  leave 
the  house  after  bringing  the  pistol  in  the  house,  in  search  of  Prater. 
If  appellant,  after  securing  the  pistol,  sought  Prater  around  the  town, 
and  went  to  the  Masonic  Hall,  where  the  dance  was  going  on,  as  he 
claims  he  did,  then  the  charge  of  the  court  was  justified  under  the 
decisions.  It  was  an  issue  on  the  facts  tliat  he  may  have  carried  this 
pistol  around  the  town  before  he  deposited  it  with  Bean,  and  it  is 
shown  by  the  two  witnesses  (sheriff  and  deputy)  who  watched  him 
closely,  that  he  did  not  leave  Beans'  establishment  after  he  entered  it 
with  the  pistol,  until  he  took  it  away  with  him;  and  that  he  did  not 
go  thence  for  the  purpose  of  seeking  Prater.  We  believe  under  the 
facts  of  the  case,  that  this  charge  was  not  erroneous.  If  true,  or  be- 
lieved by  the  jury  to  be  true,  the  facts  justified  the  conviction.  The 
judgment  is  affirmed. 

Affirmed. 
Henderson,  Judge,  absent. 
Vol.  49  Grim.— 2. 
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Ed  Selph  v.  The  State. 

No.    3279.    Decided  November  22,  1906. 

1. — ^Theft  of  Hone — ^Evidence— Identity. 

Where  on  trial  for  theft  of  a  horse,  the  witness  described  defendant  suf- 
ficiently to  connect  him.  up  with  a  description  given  by  other  witnesses  there 
was  sufficient  testimony  of  identity  to  render  the  same  admissible  before  the  jury. 

2. — Same — Charge  of  Court— Explanation  of  Possession. 

Where  on  trial  for  theft  of  a  horse,  the  testimony  showed  that  defendant 
joined  in  the  conversation  of  his  codefendant  in  regard  to  the  ownership  of  the 
property,  and  coincided  with  his  statement  and  that  the  same  were  not  true, 
there  was  no  error  because  the  ^court's  charge  failed  to  instruct  the  jury  to 
acquit  if  defendant  was  not  called  upon  to  explain  his  possession. 

8. — Same— Charge  of  Court — Original  Taklng-^Prinolpals. 

Where  on  trial  for  theft  of  a  horse,  the  evidence  showed  tliat  the  defendant 
was  a  guilty  participant  with  another  in  taking  the  alleged  stolen  horse,  and 
excludes  every  other  theory  than  that  they  joined  in  such  taking,  and  the  court 
charged  the  jury  that  before  they  could  convict  they  must  find  that  these  parties 
acting  together  as  principals  took  the  horse,  and  that  defendant  would  not  be 
guilty  unless  he  was  present  and  assisting  in  taking  the  horse,  there  was  no  error 
in  the  failure  of  the  court  to  further  charge  to  acquit  defendant  if  he  was  not  con- 
nected with  the  original  taking. 

4. — Same — ^Intent  to  Appropriate— Charge  of  Court. 

Where  on  trial  for  theft  of  a  horse,  the  testimony  showed  that  defendant 
and  another'  together  took  the  alleged  stolen  horse  at  night  from  a  pasture,  and 
carried  him  away  together  several  hundred  miles,  and  defendant's  codefendant 
offered  the  horse  for  sale,  and  defendant  joined  in  the  conversation  with  him  as 
to  the  ownership  and  control  of  it,  there  was  no  error  in  the  court  faiUng  to 
charge  that  if  the  jury  believed  that  if  defendant  did  not  intend  to  appropriate 
the  horse  to  acquit. 

Appeal  from  the  District  Court  of  Fisher.  Tried  below  before  Hon. 
H.  B.  Jones. 

Appeal  from  a  conviction  of  theft  of  a  horse;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Woodruff  &  Hughes,  for  appellant. — On  question  of  recent  possession : 
Monroe  v.  State,  2  Texas  Crim.  App.,  350 ;  Hannah  v.  State,  1  id.,  678. 
On  question  of  charge  on  explanation  of  defendant's  possession: 
Moreno  v.  State,  24  Texas  Crim.  App.,  401.  On  question  on  charge 
of  original  taking:    Guinn  v.  State,  45  S.  W.  Eep.,  694. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  Staters  case  is  that,  on  a  cer- 
tain night,  the  horse  alleged  to  have  been  stolen  was  taken  from  the 
pasture  by  appellant  and  one  Hall.  On  the  following  morning  these 
parties  started  in  a  buggy,  driving  this  horse  and  leading  a  dun  torse, 
from  that  neighborhood,  going  rather  southwest  and  across  the  country; 
and  undertook  to  dispose  of  the  horse  in  Brewster  County.     They  took 
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the  alleged  stolen  horse  from  Fisher  County  to  Brewster  County.  On 
the  night  in  question^  they  left  the  residence  of  McCann,  where  they 
were  visiting,  and  where  Bennett/  the  alleged  owner  was  residing,  for 
the  purpose  of  returning  to  the  place  where  they  were  stopping  in  the 
fsame  neighborhood.  That  in  going  from  McCann's  to  their  place  of 
residence,  appellant  and  Hall  entered  the  pasture  and  secured  Ben- 
nett's horse,  and  the  next  day  took  him  out  of  the  country.  The  next 
morning,  after  they  started  from  Fisher  County,  they  were  seen  by 
parties  driving  Bennett's  horse  to  the  buggy,  and  leading  the  dun 
horse,  which  belonged  to  Hall.  Some  of  the  witnesses  describe  ap- 
pellant suflBciently  to  connect  him  up  with  the  description  given  by 
other  witnesses.  Objection  was  urged  to  this  testimony  upon  the  theory 
that  it  did  not  sufBciently  describe  or  identify  defendant  and  Hall  as 
being  the  parties  in  possession  of  the  alleged  stolen  horse.  We  think 
these  objections  are  without  merit.  They  were  sufficiently  connected 
to  show  that  the  parties  were  defendant  and  Bert  Hall.  It  is  not 
necessary  to  go  into  a  detailed  discussion  of  those  questions.  This  was 
a  case  of  circumstantial  evidence;  and  this  testimony  was  sufficiently 
connected  to  make  it  admissible. 

The  court's  charge  is  criticised  because  it  failed  to  instruct  the  jury 
that  appellant  was  not  called  upon  to  explain  his  possession  of  said 
horse,  if  they  should  find  that  he  had  such  possession,  and  therefore 
he  would  not  be  guilty.  We  do  not  believe  that  such  charge  was 
called  for  under  the  facts.  The  testimony  shows  that  he  did  join  in 
the  conversation  with  Bert  Hall,  in  regard  to  the  ownership  of  the 
property,  and  the  statements  made  by  Hall,  and  coincided  with  by 
appellant  in  Brewster  County,  were  not  true.  But  in  no  event  could 
the  mere  fact  that  the  party  in  possession  of  stolen  property  be  entitled 
to  an  acquittal,  because  he  did  not  give  an  explanation  of  his  posses- 
sion. A  failure  to  explain  may  be  taken  as  evidence  against  him,  or 
a  reasonable  explanation  in  his  favor,  may  be  used  as  the  basis  ior 
an  acquittal,  unless  such  explanation  is  shown  to  be  false. 

The  court's  charge  is  also  criticised  because  it  failed  to  charge  the 
jury  that,  if  they  should  find  appellant  was  not  connected  with  the 
original  taking,  they  should  acquit.  This  question  some  times,  in  cases 
of  circumstantial  evidence  becomes  a  serious  matter;  but  we  do  not 
believe  such  is  the  case  here.  The  facts  show  that  if  Bert  Hall  took 
the  horse,  appellant  was  also  a  guilty  participant  in  the  taking,  and 
it  excludes  every  other  theory  except  that  they  took  the  horse  at  night 
from  the  pasture.  They  left  McCann's  in  the  buggy  at  night,  went 
along  by  the  pasture  where  the  horse  was,  and  from  which  it  was  taken 
at  night;  and  early  the  next  morning  they  left  the  country  with  the 
horse  in  their  possession.  On  one  occasion,  at  least,  they  gave  a  false 
statement  as  to  their  possession.  The  omission  of  the  charge,  under 
the  facts  stated,  we  do  not  believe  of  such  importance  as  would  require 
a  reversal,  because  it  was  not  calculated  to  injure  the  rights  of  the 
accused.    The  court  did  charge  the  jury  that,  before  they  could  con- 
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vict,  they  must  find  that  these  parties  acting  together  as  principals 
took  the  horse,  and  that  appellant  would  not  be  guilty  unless  he  was 
present,  and  assisting  Bert  Hall  in  taking  the  horse.  The  charge  on 
principals  was  correctly  given  under  the  statute.  Under  these  circum- 
stances we  do  not  believe  that  the  failure  of  the  court  to  submit  this 
particular  question  was  of  suflBcient  importance  to  require  a  reversal 
of  the  judgment. 

The  charge  of  the  court  is  also  criticised  because  it  did  not  inform 
the  jury  that,  if  they  believed  from  the  evidence  that  defendant  Selph 
did  not  intend  to  appropriate  the  horse  alleged  to  have  been  stolen, 
to  his  use  and  benefit,  that  they  should  acquit.  The  reason  urged  for 
this  contention  is  that  the  testimony  goes  to  show  that  Bert  Hall  was 
exercising  the  ownership,  and  offered  to  trade  or  sell  the  horse;  that 
there  was  no  evidence  tending  to  show  that  defendant  ever,  claimed 
ownership  of  the  horse.  We  have  stated  enough  of  the  evidence  to 
show  there  is  no  merit  in  this  cpntention.  If  the  horse  was  stolen  by 
Bert  Hall,  the  evidence  shows  that  appellant  assisted  in  the  taking;  that 
they  carried  the  horse  several  hundred  miles,  and  when  offering  to  sell 
it,  appellant  joined  in  the  conversation  with  Bert  Hall  as  to  the  owner- 
ship and  control  of  it,  etc.,  stating  facts  which  were  not  true. 

We  are  of  opinion  that  the  court  fully  charged  the  law  applicable 
to  this  case,  and  there  was  no  material  error  committed  upon  the  trial. 
Therefore  the  judgment  is  affirmed. 

Affirmed. 

Henderson,  Judge,  absent. 


Fletcher  Paul  v.  The  State. 

No.  3333.    Decided  November  22,  1905. 

Adultery— Insuffioiency  of  Evidenoe. 

See  opinion  for  evidence  held  to  be  insufficient  to  support  a  conviction  for 
adultery  on  the  ground  that  the  parties  were  living  together. 

Appeal  from  the  County  Court  of  Henderson.  Tried  below  before 
Hon.  J.  R.  Blades. 

Appeal  from  a  conviction  for  adultery;  penalty,  a  fine  of  $100. 
Tlie  opinion  states  the  case. 

Miller  &  Royalh  for  appellant.— Bird  v.  State,  27  Texas  Crim.  App., 
G35 ;  Ledbetter  v.  State,  21  id.,  344 ;  McCabe  v.  State,  34  Texas  Crim. 
Rep.,  418. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judoe. — There  are  many  interesting  ques- 
tions suggested  by  this  record,  several  of  which  are  raised  by  special 
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instructions  requested  by  appellant  and  refused  by  the  court.  However, 
as  we  understand  the  evidence,  the  State  has  not  made  out  a  case. 
The  indictment  charges  that  the  adultery  was  committed  by  appellant 
living  with  Mattie  Caldwell,  a  married  woman.  The  evidence  upon 
which  the  allegation  is  sought  to  be  sustained  is  found  mainly  in  the 
statement  of  appellant  to  witness  Hardwick.  Hardwick  caught  appel- 
lant in  the  act  of  intercourse  with  the  woman  in  her  house.  He  ar- 
rested him,  and  while  en  route  to  the  office  of  the  county  attorney, 
had  a  conversation  with  him,  after  the  stereotyped  warning.  He  says, 
**I  don't  remember  the  words,  but  in  substance  he -said,  he  had  been 
living  or  boarding,  I  don't  remember  which,  but  that  he  had  been 
boarding  or  staying  there  six  or  eight  weeks  (supposedly  meaning  the 
house  of  his  paramour,  Mattie  Caldwell).  I  don't  remember  whether 
defendant  said  he  was  boarding  or  staying  there.  He  did  say  that  he 
was  living  there,  or  boarding'  there,  or  staying  there,  I  don't  know 
which  he  said.''  This  is  the  strength  of  the  State's  case,  on  the  ques- 
tion of  the  living  together  of  appellant  with  Mattie  Caldwell.  Allen 
testified  that  appellant  slept  at  his  house,  and  paid  him  35  cents  a 
week,  as  such  boarder  or  for  his  room-rent,  and  took  his  meals  at 
Mattie  Caldwell's.  We  do  not  believe  that  this  evidence  is  sufficient 
to  show  the  parties  were  living  together.  The  mere  fact  that  a  party 
takes  his  meals  at  a  house,  does  not  constitute  "living  together."  Where 
the  statute  undertakes  to  fix  a  residence  at  all,  it  makes  the  criterion 
where  .the  party  sleeps,  and  not  where  he  takes  his  meals.  We  do  not 
believe  the  evidence  is  sufficient,  and  for  this  reason  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
Henderson,  Judge,  absent. 


Bud  Rutherford  v.  The  State. 

No.  3329.     Decided  November  22,  1905. 

1. — Loeal  Option — ^Indiotment — ^Intoxioatingr  Liquon — ^Whisky. 

An  allegation  in  an  information  for  a  violation  of  the  local  option  law  that 
defendant  sold  whisky,  is  tantamount  to  alleging  that  he  sold  intoxicating 
liquor,  and  is  sufficient 

S. — Same— Charge  of  Court — ^Tlme  Alleged. 

Where  the  record  shows  that  the  local  option  law  went  into  effect  on  July  31, 
1003,  and  the  information  was  filed  May  1,  1905,  and  the  time  of  the  alleged 
sale  of  liquor  occurred  about  March  1,  1904,  and  the  witness  could  not  fix  the 
time  of  the  transaction,  the  court  erred  in  charging  that  if  defendant  sold  whisky 
any  time  within  two*  years  from  the  date  of  the  filing  of  the  information  to  find 
him  guilty. 

S. — Same — ^Remarks  of  Judge. 

It  is  provided  by  statute  that  the  court  shall  not  express  his  views  about  testi- 
mony, and  the  remark  of  the  judge.  "We  are  not  trying  anyone  else  for  selling 
him  whisky,"  in  ruling  on  testimony  offered  by  the  defendant,  was  improper. 
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4. — Same— STidenoe — Other  Transactions. 

On  a  trial  for  violation  of  the  local  option  law,  it  was  error  to  reject  testi- 
mony for  the  defense  showing  that  the  prosecutor  had  bought  whisky  along  about 
the  time  he  should  have  gotten  this  whisky  from  defendant  from  other  parties, 
for  the  purpose  of  showing  that  witness's  memory  was  so  defective  that  it  was 
totally  unreliable. 

Appeal  from  the  County  Court  of  Franklin.  Tried  below  before 
Hon.  J.  E.  Mattison. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

C.  W.  Stringer,  for  appellant. — On  question  of  intoxicating  liquors: 
Stewart  v.  State,  35  Texas  Crim.  Rep.,  391.  On  question  of  time 
alleged:     Arcia  v.  State,  28  Texas  Crim!  App.,  198. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  is  for  violating 
the  local  option  law.  The  indictment  charges  that  on  March  1,  1904, 
appellant  unlawfully  sold  to  Pen  Manuel  one  quart  of  whisky,  in  viola- 
tion of  the  local  option  law.  This  indictment  is  attacked  because  it  is 
not  alleged  that  the  whisky  was  intoxicating.  The  contention  is  that 
because  the  court  judically  knows  whisky  is  intoxicating,  it  does  not 
dispense  with  the  allegation  in  the  indictment  that  whisky  is  intoxicating 
liquor.  The  rule  with  reference  to  allegations  in  indictment  in  this 
character  of  question  is  that  the  allegations  must  set  out  the  statutory 
definitions  of  the  offense,  and  if  it  does  not  use  the  language  of  tho 
statute  such  allegations  must  use  words  of  equal  or  greater  import  in 
charging  the  offense  than  those  mentioned  in  the  statute.  Tested  by 
this  rule,  we  think  the  indictment  is  sufficient.  Whisky  is  intoxicating 
liquor.  A  charge  that  appellant  bought  whisky  is  tantamount  to 
charging  that  he  bought  intoxicating  liquors.  The  word  "whisky**  is 
of  equal  import  with  .the  expression  "intoxicating  liquors.*'  There  are 
some  liquors  that  may  or  may  not  be  intoxicating,  and  about  which  it 
would  be  necessary  to  introduce  proof  to  show  they  were.  We  have 
held  that  beer  is  not  per  se  intoxicating,  hence  such  an  allegation  would 
not  be  sufficient.  But  it  is  as  well  understood  that  whisky  is  intoxicating 
without  an  allegation  to  that  effect,  as  if  the  allegation  had  been  in- 
cluded. The  defendant  could  not  have  possibly  been  misled  by  the 
failure  to  include  the  expression,  "intoxicating  liquor.**  It  sufficiently 
charges  that  it  was  "intoxicating  liquor**  by  using  the  word  "whisky.** 

The  local  option  law  went  into  effect  in  Franklin  on  July  31,  1903. 
The  court  charged  the  jury  if  appellant  sold  whisky  to  Manrtel,  the 
alleged  purchaser,  any  time  within  two  years  from  the  date  of  the 
filing  of  the  information,  which  was  May  1,  1905,  appellant  would  be 
guilty.    Manuel  was  unable  to  fix  any  time.    At  first  he  testified  it 
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was  about  March  1,  1904,  but  stated  he  did  not  know  the  time;  that 
the  sheriff  and  judge  told  him  it  was  about  that  time,  and  he  said  it 
was  all  right,  that  he  did  not  know  whether  it  was  then  or  not.  Did  not 
know  whether  it  was  hot  weather  or  cold  weather,  and  had  no  con- 
ception of  the  time  whatever.  The  complaint  and  information  were 
filed,  as  before  stated,  on  May  1,  1905,  and  the  sale  was  sought  to 
be  proved  as  having  occurred  about  March  1,  1904.  This  witness 
Manuel  stated,  tfiat  Curt  Moore  was  present  at  the  time  of  the  transac- 
tion, and  knew  he  had  bought  the  whisky  from  appellant.  Moore  was 
placed  on  the  witness  stand,  and  denied  the  whole  matter;  that  he  never 
saw  any  whisky  passed  from  appellant  to  Manuel.  We  do  not  believe 
that  this  charge  was  correct,  because  in  any  event  it  authorized  a  con- 
viction for  a  time  preceding  the  going  into  effect  of  the  local  option 
law,  and  the  evidence  is  too  indefinite. 

The  defense  undertook  to  prove  that  Manuel  had  bought  whisky  along 
about  the  time  he  should  have  gotten  this  whisky  from  appellant,  from 
other  negroes,  and  had  gone  to  Davenporfs  barn,  and  there  drank  it. 
This  was  the  place  where  Manuel  said  he  drank  the  whisky  with  the 
witness  Curt  Moore  that  he  got  from  appellant.  On  objection  of  the 
State,  this  testimony  was  ruled  out.  The  object  of  this  te««timony  was 
to  show  that  Manuel  was  buying  whisky  from  other  negroes,  and  that 
he  took  the  whisky  to  Davenport^s  bam,  and  there  drank  It  on  those 
occasions,  as  he  testified  he  did  in  reference  to  the  whisky  bought  from 
appellant.  And  in  connection  with  the  other  facts  he  did  not  and 
could  not  remember  the  names  of  the  other  parties  from  whom  he 
purchased  the  whisky.  This  was  offered  further  in  connection  with 
what  the  witnesses  said  in  reference  to  the  time  he  bought  the  whisky 
from  appellant,  and  to  show  that  his  memory  was  so  defective  that  it 
was  totally  unreliable,  and  that  he  had  gotten  the  circumstances  about 
which  he  was  testifying  on  this  trial,  jnixed  with  the  other  transactions 
with  the  other  parties.  We  believe,  under  the  facts  of  this  case,  that 
this  testimony  should  have  been  admitted.  The  court  excluded  this 
testimony,  and  remarked,  *Ve  are  not  trying  any  one  else  for  selling 
him  (Manuel)  whisky.'*  Exception  was  reserved  to  this  remark.  The 
statute  provides,  the  court  shall  not  express  his  views  about  testimony. 
When  it  is  offered  it  is  his  duty  to  admit  or  exclude  it  without  com- 
ment The  testimony  was  not  offered  along  the  line  the  judge  sug- 
gested in  his  criticism.  Such  extraneous  matters  become  at  time  more 
or  less  important  to  illustrate  the  questions  arising  on  the  trial.  We 
think  this  testimony  should  have  gone  to  the  jury.  This  becomes  more 
important  in  view  of  another  fact  in  the  case,  which  was,  that  witness 
Manuel  had  had  a  difference  with  appellant  in  reference  to  some 
theological  discussion,  which  rendered  the  feelings  between  them  some- 
what strained,  and  they  were  not  friendly.  These  unfriendly  feelings 
may  have  extended  back  of  the  transaction  about  which  Manuel  was 
testifying  in  regard  to  the  purchase  of  whisky  from  appellant.    We 
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think,  under  all  the  circumstances,  this  testimony  should  have  been  ad- 
mitted. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


John  Hudson  v.  The  State. 

No.  3326.     Decided  November  22,  1905. 

1. — ^Assaolt  and  Attempt  to  Bape — Evidence — Self  Servinsr  Declaration. 

Upon  a  trial  for  assault  with  attempt  to  rape,  where  defendant  testified  that 
he  was  under  14  years  of  age  at  the  time  of  the  trial,  and  the  State  attempted 
to  impeach  his  testimony  by  showing  that  defendant  had  made  statements  that 
he  would  be  16  years  old  in  a  short  time,  it  was  error  to  exclude  the  testimony 
of  the  defendant  made  before  the  grand  jury  wherein  he  stated  that  he  would 
be  14  years  on  a  certain  day ;  all  these  matters  having  occurred  subsequent  to  the 
alleged  transaction. 

8. — Same — Charge  of  Court — Definition  of  an  Assault — Sense  of  Shame — ^Force. 
To  constitute  an  assault  to  rape  even  upon  a  girl  under  15  years  of  age,  there 
must  be  something  more  than  bodily  pain  or  constraint  or  sense  of  shame  or 
disagreeable  emotions  of  the  mind,  there  must  be  an  assault,  coupled  with  the 
purpose  of  having  intercourse  with  the  assaulted  girl.  See  charge  of  court  on 
this  question  held  erroneous. 

3. — Same — Degree  of  Force— Charge  of  Court. 

See  testimony  in  opinion  containing  statement  of  principal  State's  witnesses 
that  the  trouble  between  herself  and  defendant  was  a  fight,  and  not  including 
the  idea  that  it  was  an  assault  with  intent  to  rape,  upon  which  the  court  should 
have  given  a  charge. 

4. — Same — Charge  of  Court — ^Intent  of  Defendant. 

The  assault  and  the  intent  to  have  intercourse  must  concur  as  to  time  and  on 
a  trial  for  assault  with  attempt  to  rape  or  assault  with  intent  to  rape,  the 
charge  should  be  clearly  given  on  that  phase  of  the  case. 

Appeal  from  the  District  Court  of  Coleman.  Tried  below  before 
Hon.  John  W.  Goodwin. 

Appeal  from  a  conviction  of  an  assault  with  attempt  to  commit  rape ; 
penalty,  three  years  imprisonment  in  the  penitentiary. 

The  following  statement  taken  from  appellant's  brief  is  substantially 
correct : — 

The  State  relied  alone  upon  the  testimony  of  the  prosecutrix  Myrtle 
Wallace,  who  testified  in  substance:  .that  on  the  3rd  of  June,  1905, 
while  traveling  on  the,  public  road  in  the  direction  of  her  home  the  de- 
fendant ran  up  behind  her  and  grabbed  her  by  the  shoulders  and  said, 
^'Let's  do  some  fuck.^'  That  she  jerked  loose  from  him  and  ran  out  of 
the  public  road  about  forty  yards  where  the  defendant  caught  her  again ; 
that  they  struggled  there  for  some  time,  defendant  trying  to  pull  her 
clothes  up,  she  trying  to  keep  them  down ;  that  in  doing  so  he  tore  her 
dress  skirt  and  underskirt;  that  he  pulled  her  clothes  up  and  tore  her 
drawers  off;  that  she  kept  struggling  with  and  fighting  the  defendant, 
aud  he  finally  got  up  and  left  her,  saying  that  if  she  told  any  one  he 
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would  do  worse  the  next  time.  She  also  says  that  when  the  defendant 
caught  her  the  second  time  he  slung  her  down  and  tried  to  pull  her 
clothes  up  and  got  on  top  of  her,  and  that  when  he  caught  hold  of 
her  his  pants  were  unbuttoned  and  his  privates  were  out  and  that  his 
privates  were  out  when  he  was  trying  to  get  her  clothes  up  and  was  on 
top  of  her. — There  is  no  statement  that  he  attempted  to  penetrate  her. 

Defendant  testified  in  substance: — That  he  was  on  his  horse  at  the 
time  and  did  not  get  off  of  his  horse ;  that  he  saw  the  prosecutrix  sit- 
ting down  behind  some  bushes  beside  the  road,  apparently  attending 
to  a  call  of  nature;  that  he  was  near  by  before  he  saw  her  and  that 
his  horse  shied ;  that  he  ran  his  horse  towards  her  and  said^  ''Look  out, 
Mjrrtle,  by  God,  I'll  run  over  you.^*  That  she  jumped  up,  began  crying 
and  ran  through  some  Algerita  bushes,  tearing  her  clothes;  that  he 
did  not  touch  her  and  did  not  get  off  of  the  horse. 

A  few  minutes  after  the  alleged  assault  the  prosecutrix  met  Ham 
and  Tillman  Brothers  and  her  brother,  Willie  Wallace;  she  was  crying 
and  these  parties  asked  her  what  was  the  matter  and  she  told  them  the 
defendant  had  been  fighting  her,  and  that  was  all  she  said;  that  she 
said  nothing  about  her  drawers  being  torn  or  any  attempt  to  rape 
her;  she  went  on  home  and  when  her  father  returned  that  night  from 
Santa  Anna  she  told  him  that  the  defendant  had  been  fighting  her  and 
torn  her  clothes  nearly  off  of  her  and  that  was  all  she  told  him. 
Prosecutrix  showed  her  father  and  three  others  the  place  where  she 
claimed  the  scuflBe  took  place  and  none  of  them  saw  any  evidence  what- 
ever of  any  scuffle ;  the  prosecutrix  and  the  defendant  were  on  familiar 
terms  and  on  a  previous  occasion  she  had  told  him  to  kiss  her  ass. 

.The  second  count  of  the  indictment  charged  that  defendant  then 
and  there  did  unlawfully  make  an  assault  in  and  upon  the  person  of 
Myrtle  Wallace,  a  female  then  and  there  being  under  the  age  of  15 
years,  and  she  the  said  Myrtle  Wallace  not  then  and  there  being  the 
wife  of  him  the  said  defendant  (John  Hudson),  and  the  said  defendant 
did  then  and  there  attempt  to  ravish  and  have  carnal  knowledge  of  her 
the  said  Myrtle  Wallace.     Against  the  peace  and  dignity  of  the  State. 

Snodgrass  &  Dihrell,  for  appellant. — On  question  of  charges  of  the 
court:  .  Carter  v.  State,  6  Texas  Ct.  Bep.,  265. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  indictment  contains  two 
counts  (1)  assault  to  rape  by  force,  threats  and  fraud,  upon  Myrtle  Wal- 
lace; and  (2)  by  means  of  an  assault  upon  Myrtle  Wallace,  who  was 
then  and  there  under  15  years  of  age.  The  conviction  occurred  under 
the  second  count. 

The  first  bill  was  reserved  to  the  refusal  of  the  court  to  permit  appel- 
lant to  prove  by  district  attorney,  Baker,  that  appellant  testified  before 
the  grand  jury,  that  he  would  be  14  years  of  age  on  the  6th  day  of 
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October,  190&.  This  assault  should  have  occurred  on  the  3rd  day  of 
June,  1905.  The  reason  for  excluding  this  was  that  it  was  a  self- 
serving  declaration.  Appellant  took  the  stand  and  testified  in  his  own 
behalf  that  he  was  under  14  years  of  age,  and  that  his  birthday  was 
October  3,  1905.  This  conviction  occurred  on  the  28th  of  September, 
1905.  To  meet  this  statement  of  appellant,  witnesses  Johnson  and 
Irvine  were  placed  on  the  stand,  and  testified  that  they  had  warned 
defendant  while  they  had  him  under  arrest  for  this  offense,  and  that 
after  such  warning  he  stated  to  them  that  he  would  be  16  years  old  his 
next  birthday.  Appellant  was  carried  before  the  grand  jury  by  the  dis- 
trict attorney,  and  when  his  counsel  requested  that  they  be  permitted  to 
talk  and  counsel  with  him  before  testifying,  the  court  refused  them  per- 
mission, and  he  did  testify  before  the  grand  jury,  and  among  other 
things  stated  that  he  would  be  14  years  of  age  the  following  October. 
When  he  was  impeached  and  contradicted  by  the  statements  of  Johnson 
and  Irvine,  he  ought  to  have  been  permitted  to  sustain  himself  by  the 
statements  made  before  the  grand  jury.  These  matters  all  occurred 
subsequent  to  the  alleged  transaction,  and  the  testimony  of  Johnson  and 
Irvine  was  used  to  contradict  and  impeach  his  testimony  on  the  trial. 
His  statement  before  the  grand  jury  then  should  have  been  permitted 
to  go  in  to  show  that  he  had  made  the  same  statements  out  of  court 
that  he  had  made  in  court,  and  to  meet  the  effect  of  the  statements  of 
Johnson  and  Irvine.  The  State  also  proved  by  Dock  Wallace  that  de- 
fendant told  him  last  winter  that  he  would  be  16  years  of  age  his 
next  birthday.  The  rejected  testimony  was  practically  of  the  same 
character  as  that  offered  by  the  State;  that  is,  statements  of  defendant 
contrary  to  his  testimony  on  the  trial.  The  statements  made  before  the 
grand  jury  were  confirmatory  of  his  testimony  on  the  trial,  and  practi- 
cally of  the  same  class  of  testimony.  It  should  have  been  permitted  to 
go  to  the  jury  along  with  the  impeaching  statements.  Hutchins  v. 
State,  33  Texas  Grim.  Sep.,  298,  and  authorities  there  cited. 

Several  errors  are  assigned  upon  the  courf  s  charge.  In  regard  to  the 
second  count  the  court  gave  the  definition  of  an  assault,  as  the  use  of 
any  unlawful  violence  upon  the  person  of  another  with  intent  to  injure, 
whatever  be  the  means  or  degree  of  violence  used,  is  an  assault  and  bat- 
tery. Or  any  threatening  gesture,  showing  in  itself,  or  by  words  .accom- 
panying it,  an  immediate  attention,  coupled  with  the  ability  to  commit 
a  battery  is  an  assault.  The  injury  intended  may  be  bodily  pain,  con- 
straint, a  sense  of  shame,  or  other  disagreeable  emotions  of  the  mind. 
The  court  then  says:  "Applying  the  foregoing  rules  of  law  to  this 
case,  you  are  instructed  that  if  defendant  Hudson  did  make  an  assault 
upon  the  person  of  Myrtle  Wallace  with  the  intent,  etc.,  to  convict  him 
of  assault  with  intent  to  rape.^^  In  order  to  constitute  an  assault  to 
rape  even  upon  a  girl  under  15  years  of  age,  there  must  be  something 
more  than  bodily  pain  or  constraint  or  sense  of  shame  or  disagreeable 
emotions  of  the  mind.  There  must  be  an  assault.  There  must  be  a 
taking  hold  of  the  person  for  the  purpose  of  committing  the  rape. 
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It  is  not  enough  that  the  mind  of  the  woman  or  the  girl  is  humiliated 
in  some  way  or  by  some  disagreeable  emotion  of  the  mind,  unless  there 
is  an  assault  made  upon  the  person.  It  has  been  determined  that  an 
assault  may  not  be  of  the  character  as  intended  to  overcome  all  resist- 
ance, but  still  there  must  be  an  assault,  coupled  with  the  purpose  of 
having  intercourse  with  the  assaulted  girl.  This  question  was  expressly 
decided  in  Carter  v.  State,  44  Texas  Crim.  Rep.,  312,  6  Texas  Ct.  Rep., 
264. 

The  res  gestae  statements  of  Myrtle  Wallace  were  introduced  in  evi- 
dence through  herself  and  other  witnesses  to  the  effect  that  she  and 
defendant  had  been  fighting,  and  she  at  that  time — which  was  imme- 
diately after  the  trouble  between  herself  and  defendant  about  which  she 
testified — ^may  have  alluded  to  the  fact  that  appellant  had  made  an 
assault  upon  her  with  intent  to  have  intercourse,  but  in  mentioning  this 
matter  to  all  the  parties,  she  said  it  was  a  fight  between  herself  and 
defendant.  An  exception  was  reserved  to  the  court's  charge  in  failing 
to  give  this  theory.  This  was  the  res  gestae  of  the  transaction,  testified 
by  the  girl  herself  as  well  as  by  the  other  witnesses,  and  raised  an  issue 
in  the  case.  If  there  was  only  a  fight  between  her  and  appellant,  the 
jury  should  have  acquitted  of  assault  to  rape ;  and  it  was  a  very  impor- 
tant issue.  On  the  trial  she  testified  to  facts  which  make  out  an  assault 
with  intent  to  rape.  Immediately  after  the  transaction,  and  for  some- 
time subsequent,  she  always  made  the  statement  that  it  was  a  fight, 
excluding  the  idea,  or  not  including  the  idea  of  it  being  an  assault  with 
intent  to  rape.     There  was  error  in  this  omission. 

The  court  charged  the  jury,  among  other  things,  as  follows:  'Ton 
are  instructed,  as  a  part  of  the  law  applicable  to  the  second  count,  that 
the  slightest  touching  of  the  person  of  Myrtle  Wallace  by  the  defend- 
ant with  the  ulterior  purpose  and  intention  on  his  part  at  the  time 
to  have  sexual  intercourse  with  her,  would  constitute  an  assault  with 
intent  to  rape.''  Many  objections  are  urged  to  this  charge,  as  not  being 
the  law.  It  certainly  is  not  clear.  It  charges  the  jury,  if  he  had  the 
ulterior  purpose  at  the  time  to  have  sexual  intercourse  with  her,  he 
would  be  guilty.  If  this  ulterior  purpose  on  his  part  at  the  time  was 
to  have  sexual  intercourse  with  her  then,  the  charge  might  perhaps 
express  the  law.  But  if  the  ulterior  purpose  then  in  his  mind  was  to 
have  sexual  intercourse  with  her  at  some  future  time,  it  certainly  would 
not  be  the  law.  The  assault  and  the  intent  to  have  intercourse  must 
concur  as  to  time.     The  charge  should  be  clearly  given. 

For  the  errors  discussed  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 
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CoEDA  Cooper  v.  The  State. 

No.  3144.     Decided  November  22.  1905. 

1. — ^Assault  with  Intent  to  Murder — Cooling  Time — Charge  of  Court. 

Where  on  a  trial  for  assault  with  intent  to  murder,  the  evidence  showed  that 
there  were  two  difficulties,  both  close  together  in  point  of  time,  and  adequate 
cause  and  cooling  time  were  limited  in  the  court's  charge  to  the  first  difficulty, 
there  was  reversible  error,  especially  where  such  charge  also  cut  the  jury  off 
from  the  consideration  of  adequate  cause  in  the  second  difficulty,  and  further 
prevented  the  jury  to  pass  upon  the  question  of  aggravated  assault  viewed  from 
the  standpoint  of  the  second  difficulty. 

2. — Same-^Charge  of  Court — Xanslaughter — ^Aggravated  Assault. 

Upon  trial  for  assault  with  intent  to  murder  the  evidence  tended  to  show  that 
defendant  was  acting  in  self-defense  in  firing  the  first,  and  perhaps  the  second 
shot,  after  which  the  prosecutor  fled  and  defendant  fired  at  him  as  he  fled,  the 
court  should  have  charged  the  jury  upon  manslaughter  as  well  as  upon  aggra- 
vated assault,  and  the  charge  which  prevented  the  jury  from  considering  ade- 
quate cauBe  and  cooling  time  with  reference  to  subsequent  facts  was  reversible 
error. 

8. — Same — Self-Defense— Threatened  Assault  and  Apparent  Banger. 

See  opinion  for  evidence  which  necessitated  a  charge  on  the  law  of  threatened 
assault  and  apparent  danger. 

4. — Same— Doctrine  of  Betreat — Common  Law  Bule. 

Under  the  law  of  Texas  the  man  whose  rights  are  attacked  can  stand  his 
ground  and  has  the  legal  right  to  do  so,  an4  the  attacking  party,  or  the  one  in 
the  wrong,  must  do  the  retreating  if  any  is  'required.  This  is  different  from  the 
common  law  rule. 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried  below  be- 
fore Hon.  J.  K.  P.  Gillaspie. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder;  penalty, 
five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case.  The  former  appeal  in  this  case  is  re- 
ported in  the  47  Texas  Criminal  Eeport. 

E,  T.  Branch,  for  appellant. — On  question  of  adequate  cause:  Or- 
man  v.  State,  24  Texas  Crim.  App.,  495;  Manning  v.  State,  12  Texas 
Ct.  Bep.,  754 ;  Ivory  v.  State,  decided  May  17,  1905 ;  Wharton  Am.  Law, 
10  ed.,  sec.  480,  and  notes;  Jones  v.  State,  33  Texas  Crim.  Eep.,  492; 
Eanes  v.  State,  10  Texas  Crim.  App.,  431;  Ferguson  v.  State,  49  Ind., 
33;  Hobbs  v.  State,  16  Texas  Crim.  App.,  517;  Poole  v.  State,  76  S.  W. 
Rep.,  565.  On  question  of  apparent  danger:  Baltrip  v.  State,  30 
Texas  Crim.  App.,  545. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  assault 
with  intent  to  murder,  and  his  punishment  fixed  at  confinement  in  the 
penitentiary  for  a  term  of  five  years.  This  is  the  second  appeal.  See 
Cooper  V.  State,  12  Texas  Ct.  Bep.,  620.     The  facts  upon  this  trial  are 
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somewhat  changed  from  those  developed  on  the  previous  trial.  In  a 
general  way  the  facts  are  that  appellant  was  in  the  employ  of  Hanson, 
as  was  the  assaulted  party  Jones.  Jones  was  the  cook,  and  had  charge 
of  the  pantry  and  kitchen.  Appellant  was  sent  to  the  pantry  by  Hanson, 
his  employer,  to  secure  some  poison,  for  the  purpose  of  killing  cock- 
roaches. While  in  the  pantry  on  this  mission,  Jones  approached  and 
ordered  him  out.  What  occurred  in  there  is  widely  divergent  under 
the  testimony  of  appellant  and  Jones.  Jones  testifies  that  when  he  saw 
appellant  in  the  pantry  he  asked  him  what  he  was  doing.  Appellant 
told  him  "It  was  none  of  his  danmed  business.^*  Jones  then  asked,  "if 
it  is  none  of  my  business,  whose  business  is  it  ?"  Word  were  multiplied 
until  Jones  became  angry,  grabbed  a  glass,  and  he  states  they  rushed  at 
one  another,  appellant  having  a  plate  in  his  hand  for  the  purpose  of 
getting  the  poison.  As  he  approached  appellant,  Jones  changed  the 
glass  from  his  right  to  his  left  hand,  and  struck  appellant  with  .his 
right  hand  on  his  face.  Appellant  retreated,  saying  nothing,  and  Jones 
went  back  iuto  the  kitchen.  Some  fifteen  or  twenty  minutes  afterwards, 
appellant  returned,  having  two  big  cups  in  his  hands,  walked  into  the 
kitchen,  where  Jones  was  grinding  the  meat  for  croquettes,  called  Jones 
a  damned  black  son  of  a  bitch ;  and  said  he  intended  to  kill  him.  Jones 
grabbed  the  same  glass  he  had  previously,  went  around  the  table,  and 
appellant  backed  away  into  the  door.  Just  as  he  passed  the  door,  he 
shot:  the  first  shot  took  effect  in  the  breast,  the  second  in  the  head, 
the  third  in  the  hand,  and  the  fourth  in  the  leg  of  Jones.  When  the 
last  three  shots  were  fired,  Jones  states  that  he  was  in  the  yard,  had 
run  out  of  the  kitchen  and  was  shot  out  in  the  yard  by  appellant,  who 
was  shooting  through  the  door,  and  was  protecting  himself  with  the 
closet  door.  On  the  former  trial  it  was  shown  that  this  witness  stated 
that  the  time  elapsing  between  the  two  difficulties  was  two  minutes. 
This  time  he  says  it  was  fifteen  or  twenty  minutes.  He  was  contradicted 
in  several  matters  on  this  trial  as  to  what  his  testimony  was'  on  the 
former  trial. 

Jones  denied  throwing  the  cleaver  at  appellant  as  he  stepped  into 
the  kitchen  the  second  time.  He  further  denies  that  he  was  approach- 
ing appellant  with  a  large  knife,  and  was  within  ten  or  twelve  feet  of 
him  at  the  time  the  first  shot  was  fired.  This  knife  was  about  two  and 
oi^^alf  feet  long,  had  a  sharp  edge,  and  was  the  knife  used  in  the 
kitcfien  to  cut  meat. 

Hanson  testified  that  he  was  the  proprietor  of  the  hotel,  and  both  of 
these  parties  were  in  his  employ;  that  he  sent  appellant  to  the  closet 
for  cock-roach  poison.  This 'witness  contradicts  Jones  in  several  re- 
spects. 

This  is  the  State's  case  in  a  general  way. 

Appellant's  theory  of  the  case  is  to  the  effect  that  when  he  entered 
the  pantry  Jones  came  to  him,  and  inquired  what  he  was  doing  in  there. 
Being  informed  that  Hanson  had  sent  him  for  cock-roach  poison,  Jones 
ordered  him  out.    Appellant  asked,  **What  is  the  matter  with  you*'; 
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that  he  was  surprised  at  bis  conduct/^  Jones  said,  "Never  mind  what^s 
the  matter,  you  get  out  of  here/'  Jones  picked  up  a  glass,  and  again  or- 
dered appellant  out,  stating  if  he  did  not  get  out  he  would  knock  him 
down.  Appellant  stepped  outside  the  door,  and  told  Jones  he  had  better 
not  hit  him  with  that  glass.  He  said,  "I  will  hit  you  with  it.*'  Appel- 
lant said,  "You  had  better  not,"  and  stepped  into  the  hall.  Jones  came 
out,  and  as  he  came  out  changed  the  glass  from  his  right  to  his  left 
hand,  and  struck  appellant  over  the  right  eye  with  his  right  hand  a 
severe  blow,  knocked  his  head  back,  and  raised  a  knot  over  the  eye, 
which  remained  there  for  a  day  or  two,  and  caused  him  pain.  As  ap- 
pellant retreated  through  the  door,  Jones  threw  the  glass  at  him.  He 
went  thence  into  the  "oflBce^^  and  got  Hanson's  pistol,  and  went  back  to 
secure  the  poison.  This  occupied  about  two  minutes.  As  he  went  back 
be  took  the  pistol,  knowing  that  Jones  had  made  threats,  and  he  thought 
he  might  have  trouble  with  him,  and  he  took  this  pistol  along  in  his 
pocket  to  protect  himself.  Just  as  he  got  to  the  middle  door  and  swung 
it  open,  Jones  discovered  him  from  where  he  was  in  the  kitchen.  When 
Jones  saw  him  coming  through  the  door,  he  threw  his  cleaver  at  him, 
which  brushed  his  pants'  leg.  This  cleaver  is  described  as  weighing 
about  "a  pound  or  two,"  with  a  sharp  edge,  and  used  for  cutting  meat. 
Appellant  drew  his  pistol  and  fired.  He  says  he  did  not  pull  the  pistol 
imtil  Jones  started  in  his  direction.  He  had  thrown  tiie  cleaver  at 
appellant,  and  was  approaching  with  a  butcher  knife  about  two  and  one- 
half  feet  long,  which  was  also  used  in  chopping  up  meat.  Appellant 
denies  shooting  at  Jones  in  the  yard.  It  seems  Jones  was  about  ten  or 
twelve  feet  from  appellant,  approaching  him  with  the  knife  at  the  time 
the  first  shot  was  fired.  One  of  the  shots .  knocked  the  knife  out  of 
Jones'  hands ;  that  Jones  then  broke  and  ran  to  the  woodpil^^ot  a  stick 
of  wood,  and  appellant  then  ran.  This  is  perhaps  a  si^^kit  state- 
ment, without  going  further  into  the  details  as  to  the  cro^^^^nation 
and  contradictions  occurring  in  the  testimony. 

Appellant  criticises  the  charge  of  the  court  on  coolinf^^^Btvhich 
is  as  follows:  "You  are  instructed  that,  although  you  m^^^^that 
defendant  was  struck  by  said  Wade  Jones,  thereby  cau^ 
bloodshed,  but  if  there  had  suflScient  time  elapsed  thereafter 
said  shooting,  in  which  time  sufficient  had  passed  for 
passion  or  emotion  to  have  cooled  or  subsided,  and  his  reaa^ 
resumed  its  sway,  then  and  in  that  event  you  will  not  consider^ 
tion  of  this  charge  relating  to  sudden  passion  and  adequate 
otherwise  if  you  find  that  it  had  not,  and  in  judging  thereof  yoii^will 
consider  the  condition  and  temper  of  thcr  defendant  at  the  time  and  Ilk 
connection  with  all  the  facts  and  circumstances  in  evidence."  This 
charge  is  criticised  for  several  reasons.  The  writer  has  always  thought, 
and  the  rule  has  been  so  enunciated  until  the  recent  case  of  Franks  v. 
State,  Austin  Term,  1905,  that  cooling  time  was  a  question  of  fact  and 
not  of  law;  and  where  passion  was  created  by  adequate  cause,  and  the 
mind  was  therefore  incapable  of  cool  reflection,  and  the  riiooting  oc- 
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cnrred  with  the  mind  in  this  condition,  the  killing  would  be  man- 
danghter.  And  if  the  mind  was  enraged,  without  adequate  cause,  and 
the  shooting  occurred,  it  would  be  murder  in  the  second  degree.  But, 
without  entering  into  a  discussion  of  that  matter,  it  is  clear  that  this 
charge  is  wrong  from  any  standpoint.  Adequate  cause  and  cooling 
time  are  here  limited  to  the  first  difficulty ;  and  adequate  cause  is  thus 
eliminated  from  the  second  difficulty,  because  the  court  informs  the  jury 
that  if  sufficient  time  had  elapsed  for  the  defendant's  passion  or  emo- 
tion to  cool  and  subside,  and  his  reason  to  resume  its  sway,  then  they 
would  not  consider  the  question  of  sudden  passion  and  adequate  cause, 
but-  if  they  believed  otherwise  and  found  that  sufficient  time  had  not 
elapsed,  and  in  judging  of  it  they  could  consider  the  condition  and 
temper  of  defendant  at  the  time,  and  in  connection  with  all  the  facts 
and  circumstances.  What  is  meant  is  not  clear.  If  the  mind  was  ex- 
cited beyond  cool  reflection,  by  reason  of  the  previous  difficulty  from  the 
pain  and  the  blow,  and  but  two  minutes  had  elapsed,  then  it  was 
hardly  possible  the  mind  could  have  become  cool.  In  fact,  it  would 
have  been  a  very  remarkable  statement  that  the  mind  could  become  cool 
under  these  circumstances  within  the  short  space  of  two  minutes.  If 
as  a  matter  of  fact,  fifteen  or  twenty  minutes  had  elapsed,  and  the  jury 
had  concluded  that  in  that  time,  the  mind  had  become  cool,  sufficiently 
at  least  for  reason  to  resume  its  sway,  and  permit  him  to  have  cooled, 
then  this  charge  cuts  the  jury  off  from  the  consideration  of  any  and 
all  facts  that  occurred  upon  the  second  meeting.  And  it  further  cut 
off  the  consideration  of  aggravated  assault,  viewed  from  the  standpoint 
of  the  second  difficulty.  If,  when  appellant  returned  the  second  time  to 
secure  the  poison,  his  reason  had  resumed  its  sway,  and  Jones  threw 
the  cleaver  at  Jiim,  and  having  missed  him  picked  up  the  knife  and 
^im,  and  appellant  shot  while  Jones  was  ten  or  twelve 
to  us  that  adequate  cause  can  become  a  part  of  this 
acts.  The  jury  may  have  thought,  as  they  evidently 
^too  quick ;  that  he  was  twelve  feet  away  with  a  knife 
puld  not  reach  defendant,  or  at  least  was 'not  within 
[lity  to  use  the  knife,  and  appellant  fired  too  quick, 
t,  a  man's  mind  would  hardly  be  sufficiently  cool  under 
aces  to  authorize  the  jury  to  withdraw  the  question  of 
from  their  consideration,  and  place  it  back  upon  the 
Again,  if  appellant  was  acting  in  his  self-defense  in 

and  perhaps  the  second  shot,  at  which  time  Jones  says 

he  abJBKToned  the  difficulty  and  fled  into  the  yard,  then  the  subsequent 
shots,'  after  Jones  abandoned  the  difficulty,  would  not  be  in  self-defense  ^ 
but  would  be  of  no  higher  grade  than  manslaughter,  if  death  had  re- 
sulted, otherwise  aggravated  assault.  This  charge  cuts  off  appellant 
from  this  defensive  proposition  as  against  assault  with  intent  to  mur- 
der. Hobbs  V.  State,  16  Texas  Crim.  App.,  517.  We  quote  from  that 
'  opinion,  as  follows :  ** Again,  the  learned  judge  instructed  the  jury  that 
the  defendant's  right  of  self-defense  ceased  when  the  danger,  real  or 
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apparent,  had  ceased.  This  was  correct.  But  suppose,  in  defending 
himself  against  a  violent  attack,  or  a  supposed  violent  attack,  he  be- 
came excited  by  passion  to  such  an  extent  as  to  render  his  mind  inca- 
pable of  cool  reflection,  and  under  this  state  of  excitement  he  carried  his 
right  of  self-defense  too  far,  used  more  force  than  was  necessary  to  his 
protection,  fired  one  or  more  shots  after  all  real  or  apparent  danger 
had  ceased,  but  before  his  mind  had  had  time  to  cool,  and  from  wounds 
thus  inflicted  death  had  resulted,  would  this  have  been  murder?  We 
think  not.  Suppose  the  first  shot  fired  by  defendant  was  justifiable, 
but  that  the  two  shots  fired  by  him  which  struck  Whiteley  were  fired 
after  the  danger,  real  or  apparent,  which  theatened  the  defendant  had 
ceased,  but  that  he  fired  the  said  shots  under  the  immediate  influence  of 
sudden  passion,  arising  from  the  supposed  deadly  conflict  in  which  an 
instant  before  he  had  been  engaged,  and  fired  them  before  he  had  rea- 
sonable 'cooling  time,'  reasonable  time  to  realize  that  he  was  no  longer 
in  any  danger,  would  not  this  sate  of  facts,  if  the  shots  had  killed 
Whiteley,  constitute  manslaughter  and  not  murder?  We  think  a  homi- 
cide under  these  circumstances  would  not  be  of  a  higher  grade  than 
manslaughter/*  We  think  this  language  is  directly  pertinent  to  the 
issues  raised  by  the  evidence  in  this  case.  In  the  charge  of  the  court 
above  set  out,  the  question  of  adequate  cause  and  subsequent  cooling 
time  was  based  on  the  first  meeting  exclusively,  and  before  the  jury 
could  consider  adequate  cause  and  cooling  time  with  reference  to  subse- 
quent facts,  they  must  find  that  his  mind  had  not  cooled  on  account  of 
the  previous  adequate  causes  and  sudden  passion.  This  is  so  clearly 
error  that  it  only  requires  a  statement  of  the  proposition  given  to  'demon- 
strate it 

The  charge  on  aggravated  assault  confines  the  consideration  of  the 
jury  to  the  blow  implanted  on  appellant's  head  by  Jones  with  his  fist, 
and  is  the  only  theory  in  all  the  testimony  suggested  by  the  court's 
charge  upon  which  a  verdict  of  aggravated  assault  could  have  been 
predicated..  The  first  difficulty  had  passed,  the  parties  had  separated, 
appellant  had  armed  himself,  and  had  come  back,  he  says,  on  a  peace- 
ful mission  and  to  attend  to  the  duties  of  his  employer,  and  Jones  made 
the  second  attack  on  him.  If,  as  before  stated,  he  acted  in  self-defense 
against  Jones'  attack  with  the  knife  and  cleaver,  and  Jones  abandoned 
the  difiSculty  and  fled,  and  appellant  shot  again  at  Jones,  a^^r  he 
nad  abandoned  the  difficulty,  this  could  not  be  justifiable  on  hi|  part, 
but  it  would  certainly  authorize  the  jury  to  convict  of  aggravated  as- 
sault, and  of  no  higher  offense.  This  was  ignored  by  the  court's  charge 
in  regard  to  this  matter,  and  the  jury  were  confined  in  their  consid- 
eration in  regard  to  the  question  of  aggravated  assault  to  the  blow  im- 
planted on  the  head  of  appellant  by  the  fist  of  Jones  in  the  first  diffi- 
culty, which  Jones  says  occurred  fifteen  or  twenty  minutes  before  the 
shooting.  It  is  true,  and  it  is  the  law,  that  if  appellant's  mind  was 
enraged  by  the  adequate  cause  as  inflicted  at  the  time  he  returned  with 
the  pistol,  and  his  mind  was  then  incapable  of  cool  reflection,  and  he 
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then  shot  Jones,  without  justification  or  in  his  self-defense,  this  would 
be  manslaughter,  if  death  resulted,  and  aggravated  assault  as  a  homicide 
did  not  occur.  This  theory  was  submitted  by  the  court,  but  the  other 
theory  of  aggravated  assault,  was  not,  which  was  as  prominent  in  this 
case  as  the  first,  and  the  jury  may  have  thought,  and  doubtless  did, 
that  the  court  did  not  believe  the  testimony  of  the  Staters  witnesses  in 
this  regard,  but  believed  appellant  made  the  attack  in  an  imjustifiable 
manner  and  with  intent  to  mifrder.^  ^ 

The  charge  in  regard  to  self-defense  is  criticised,  because  it  confines 
the  jury  to  the  consideration  of  an  actual  assault  and  one  of  real  dan- 
ger was  real  or  only  apparent,  if  danger  reasonably  appeared  to  defend- 
other  trial,  the  court  should  bear  this  in  mind  and  charge  the  jury 
in  accordance  with  the  teetknony  relied  upon  to  prove  that  theory  of 
the  case. 

Again,  the  charge  is  criticised  because  it  required  defendant  to  re- 
treat unless  he  was  assaulted.  The  charge  is,  as  follows:  '^ou  are 
instructed  that  in  judging  the  defendant,  it  must  be  from  his  stand- 
point, and  as  it  reasonably  appeared  to  him,  judged  by  all  the  facts  and 
circumstances  in  evidence,  and  it  would  make  no  difference  if  the  dan- 
ger, instead  of  a  threatened  assault  and  apparent  danger.  Upon  an- 
ant;  and  if  assaulted  the  defendant  would  not  be  bound  to  retreat  to 
the  danger  was  apparent  to  him.^/Suflace  it  to  say  that  a  party  who^ 
has  the  right  of  self-defense  from  the  standpoint  of  apparent  danger, 
or  any  other  danger  that  threatens  his  life  or  serious  bodily  injury  to 
his  person,  is  not  bound  to  retreat,  and  he  can  stand  his  i2nx)und,  even 
though  an  assault  has  not  been  made  upon  him.  Under  our  law  if 
anybody  is  required  to  retreat  it  is  not  the  man  acting  m  self-defense, 
it  is  the  attacking  party :  it  is  the  man  bringing  on  the  difficulty  that  is 
responsible.  As  between  the  attacking  party  and  the  attacked,  it  is  the 
du^  of  the  party  attacking  to  desist  and  retreat.  It  was  the  other 
way  at  common  law :  there  the  man  in  the  right  was^^und  to  retreat 
to  tfie  'wall.  That  is  not  so  with  us.  The  man  whose  rights  are 
attacked,  can  stand  his  ground,  has  the  legal  right  to  do  so,  and  the 
attacking  party,  or  the  one  in  the  wrong,  must  do  the  retreating,  if 
anj  is  required.  Ours  is  the  correct  rule;  the  English  is  the  incorrect 
rule  when  applied  to  our  laws. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  G.  Baughman  v.  The  State. 

No.  3324.     Decided  November  22,  1906. 

1.— Local  Option— Arvmnent  of  Counsel — ^Defendant  at  Witnett. 

See  opinion   for  language  of  prosecuting  attorney   which   is   held   to   be  an 
allusion  to  the  failure  of  the  defendant  to  testify.    Also  for  remarks  of  prose- 
cuting attorney  about  matters  not  in  evidence  and  which  would  have  been  inad- 
missible if  offered  as  such. 
Vol.  49  Crim.— 8. 
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8. — Same— STidenoe — Other  Transaotioiu. 

Where  on  trial  for  a  violation  of  the  local  option  law  the  State's  testimony 
was  positive  as  to  the  specific  sale  alleged,  it  was  error  to  admit  testimony  of 
other  transactions  not  having  any  connection  with  the  matter  under  investiga- 
tion, 

3. — Same— ETidence— Conspiracy  to  Prosecute. 

On  a  trial  for  a  violation  of  the  local  option  law  it  would  be  admissible  for 
defendant  to  show  that  the  prosecution  against  him  was  a  conspiracy  to  harass 
him,  to  show  motive  and  reasons  for  the  prosecution;  but  the  matter  must  be  con- 
nected up  to  show  such  conspiracy. 

Appeal  from  the  County  Court  of  Rusk.  Tried  below  before  Hon. 
W.  W.  Moore. 

Appeal  from  a  conviction  for  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jaiL 

The  opinion  states  the  case. 

Buford  &  Bufordj  and  R,  T.  Brown,  for  appellant. — On  the  question 
eluding  to  the  defendant's  failure  to  testify:  Art.  770,  Code  Crim. 
Proc;  Hunt  v.  State,  28  Texas  Crim.  App.,  149;  Eeed  v.  State,  29 
Texas  Crim.  App.,  449;  Jorden  v.  State,  29  Texas  Crim.  App.,  595; 
Johnson  v.  State,  31  Texas  Crim.  Bep.,  464;  Wilkins  v.  State,  33  Texas 
Crim.  Bep.,  320;  Hawkins  v.  State,  39  Texas  Crim.  Bep.,  262. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Presidino  Judge. — Appellant  was  convicted  of  the  sale 
of  whisky  in  a  local  option  territory  to  one  Tucker.  The  county  attor- 
ney, in  his  closing  argument,  used  the  following  language:  "Go  back 
to  the  defendant's  testimony  in  this  case,  and  see  if  you  can  find  where 
the  sale  has  been  denied."  Another  counsel  for  the  State,  in  his  argu- 
ment to  the  jury,  turned,  and  looking  defendant  in  the  face,  and  while 
in  this  position,  said:  *^ho  knows  better  whether  or  not  he  sold 
Tucker  the  whisky?*' — ^pointing  out  defendant  in  the  couri:  room  to 
the  jury.  The  contention  is  made  that  this  is  an  allusion  to  the  failure 
of  the  defendant  to  testify  and  take  the  stand  as  a  witness  in  his  own 
behalf.  Defendant  did  not  testify.  We  are  of  opinion  that  these  con- 
tentions are  correct.  They  could  mean  nothing  else  but  to  point  out 
the  fact  to  the  jury  that  appellant  had  not  testified. 

Another  bill  is  reserved  to  the  remarks  of  private  counsel  for  prose- 
cution, wherein  it  is  recited  that  he  pointed  his  finger  at  defendant, 
who  was  sitting  inside  the  bar,  near  the  jury,  and  with  much  force  and 
emphasis  proceeded  to  use  the  following  language :  '^He  knows  whether 
or  not  he  was  indicted  in  the  federal  court  at  Tyler.''  Several  objec- 
tions were  urged  to  this.  This  remark  should  not  have  been  made. 
Tucker  had  testified  to  his  being  before  the  grand  jury  at  Tyler,  in 
regard  to  these  matters,  and  defendant  had  not  taken  the  stand.  Tucker 
did  not  testify  that  an  indictment  had  been  returned.  His  evidence 
was  confined  to  the  fact  that  he  was  before  the  federal  grand  jury  at 
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Tyler.  Whether  appellant  was  indicted  in  the  federal  conrt  or  not,  was 
immaterial  in  this  case.  It  could  not  have  been  evidence  on  the  trial, 
and  if  offered  should  have  been  excluded.  An  attorney  is  not  author- 
ized in  argument  to  make  statements  to  the  jury  that  are  not  in  evi- 
dence, and  which,  if  offered  in  evidence,  would  be  excluded.  Certainly 
an  attorney  in  his  argument  would  not  be  permitted  to  make  statements 
to  the  jury  not  admissible  in  evidence,  if  the  statements  of  the  attorney 
were  with  reference  to  facts. 

Pete  Hendricks  was  permitted  to  testify  to  the  following  facts :  "That 
defendant  all  along  during  the  year  1904  received  whisky  and  received 
as  much  as  two  or  three  gallon  boxes  a  week  during  said  time.  He 
ordered  twice  for  me.'*  Objection  was  urged  to  this,  on  the  ground  that 
appellant  was  charged  with  selling  whisky  to  Tucker,  and  that  these 
orders  had  no  connection  whatever  with  the  sale  charged  in  the  indict- 
ment, and  were  irrelevant,  immaterial  and  prejudicial  to  appellant's 
cause.  This  testimony  should  have  been  excluded.  Appellant  was  on 
trial  for  making  a  specific  sale  to  Tucker.  Tucker  testified  positively 
to  this  specific  sale ;  and  these  shipments  during  the  year  had  no  connec- 
tion with  this  matter,  served  to  throw  no  light  upon  it,  was  not  intro- 
ducable  for  any  purpose,  and  served  to  prejudice  appellant. 

Appellant  offered  the  testimony  of  certain  witnesses  upon  the  theory 
that  there  was  a  conspiracy  between  Tucker,  Qunn  and  others  to  carry 
on  a  systematic  prosecution  against  appellant  and  some  of  his  friends, 
growing  out  of  some  extraneous  troubles,  about  matters  not  connected 
directly  with  this  case;  and  that  the  prosecution  of  appellant  and  Mathis 
and  otiiers  was  a  part  and  parcel  of  the  conspiracy.  As  we  understand 
this  record,  the  conspiracy  or  agreement  among  these  parties  was  not 
shown.  If  the  matters  could  be  connected  up  on  another  trial,  so  that 
this  testimony  could  be  introduced,  it  would  be  error  to  exclude  it.  It 
would  serve  to  show  or  tend  to  show  the  animus,  motive  and  reasons  for 
this  prosecution.  But  as  presented  by  this  record,  we  do  not  believe  the 
conspiracy  was  sufiSciently  shown  to  introduce  this  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Sam  MoGoveen  v.  The  State. 

No.  3157.     Decided  December  6,   1905. 

1.— Local  Option — Social  dub— Subtcrf  u^e — ^Accomplice— Principal. 

On  trial  for  local  option  where  the  defense  interposed  the  charter  of  a  social 
clnb  which  the  evidence  showed  to  be  a  mere  subterfuge,  and  that  the  defendant 
did  not  personally  make  the  sale  but  showed  his  complicity  therein  and  that  he 
directed  another  to  make  the  sale,  he  was  properly  convicted  as  a  principal  for  a 
violation  of  the  local  option  law. 

t^— Same— PrlAdpali. 

AU  parties  in  misdemeanors;  whether  acc<Mnplice  or  not,  are  principals. 
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8. — Same— Notice  of  Publloation — Orders  of  Commistioners  Court — Certiftcate. 
Where  on  trial  for  violation  of  the  local  option '  law  the  evidence  showed  that 
there  was  no  order  or  decree  in  the  minutes  of  the  commissioners  court  showing 
tliat  five  notices  of  the  local  option  election  to  be  held  in  the  precincts  where 
the  offense  is  alleged  had  ever  been  issued  or  posted  as  required  by  law,  and  there 
was  no  certificate  from  the  county  judge  that  the  local  option  law  had  been 
properly  published,  the  said  law  was  not  in  legal  eifect,  and  the  conviction  miist 
be  set  aside. 

Appeal  from  the  County  Court  of  Hardin.  Tried  below  before  Hon. 
D.  P.  Singleton. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $50  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Teagle  &  Conley  and  J.  i.  Little,  for  appellant. — On  question  of  no- 
tice: Ex  parte  Kramer,  19  Texas  Crim.  App.,  123;  art.  3387,  Sayles 
Civil  Statutes. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  violating  the  local  op- 
tion law,  and  his  punishment  fixed  at  a  fine  of  $50  and  twenty  days 
confinement  in  the  county  jail. 

The  evidence  shows  that  appellant  and  others  secured  a  charter  for 
what  they  term,  "Silsbee  Social  Society,**  for  the  purpose  of  the  promo- 
tion of  its  members  in  music,  literature  and  art;  but  no  music  was 
played ;  no  literature  was  found,  and  no  art  exhibited  in  appellant^s 
place  of  business.  The  charter  appears  to  have  been  a  bare  subter- 
fuge in  order  to  run  a  saloon  in  violation  of  the  local  option  law.  Ac- 
cording to  witness  Munson's  testimony,  he  was  employed  by  appellant 
to  sell  whisky  and  other  intoxicants  in  said  saloon,  appellant  being 
absent  most  of  the  time.  The  indictment  charges  that  in  said  justice 
^precinct  number  5  of  Hardin  County,  appellant  sold  one  bottle  of  whisky 
to  G.  W.  Purvis.  The  evidence  fails  to  show  that  appellant  personally 
made  the  sale,  but  the  prosecuting  witness  Munson  (who  makes  the 
affidavit  against  appellant)  made  the  sale,  and  appellant  had  no  direct 
knowledge  or  consent  to  said  sale,  except  the  inferential  knowledge 
growing  out  of  the  statement  made  by  Munson  that  appellant  hired  him 
to  sell  to  all  parties.  This,  we  take  it,  would  be  sufficient  evidence  to 
show  appellant's  complicity  in  the  sale.  All  parties  in  misdemeanor 
case,  whether  accomplice  or  not,  being  principals,  the  indictment  very 
properly  alleged  that  appellant  made  the  sale,  for  according  to  the  evi- 
dence he  directed  Munson  to  do  so. 

However,  another  question  is  raised  which  requires  a  reversal.  The 
local  option  election  was  held  in  justice  precinct  number  5  of  Hardin 
County.  The  clerk  swears  there  is  no  entry,  order  or  decree  in  the 
minutes  of  the  commissioners  court  showing  that  five  notices  of  the 
local  option  election  to  be  held  in  precinct  number  5  had  ever  been 
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issued  or  posted  as  required  by  law;  that  said  five  notices  were  issued 
and  delivered  to  the  dieriflf  by  witness,  but  he  could  not  say  whether 
the  same  had  ever  been  posted  or  not;  that  the  petition  of  the  citizens 
for  the  election  held  in  precinct  number  6  was  never  recorded  in  full  or 
in  part,  nor  was  the  description  in  such  petition  of  the  subdivision  to 
be  voted  upon  recorded  in  full  or  in  part  in  the  minutes  of  the  com- 
missioners court.  It  is  not  necessary  that  the  petition  shall  be  recorded 
in  full  or  in  part.  The  commissioners  court  could  order  the  election 
of  its  own  motion.  But  we  have  heretofore  held  that  imless  the 
county  judge  makes  a  certificate  as  authorized  by  law  to  the  effect  that 
the  local  option  law  has  been  properly  published,  then  it  becomes  nec- 
essary for  the  State  to  prove  each  and  every  initiatory  step  requisite  to 
the  adoption  of  the  local  option  law.  One  of  these  requisite  steps  is  the 
posting  of  the  five  notices,  for  twelve  days  before  the  election.  We  have 
passed  on  this  question  in  various  decisions,  and  they  are  referred  to 
here  for  a  further  discussion.  Unless  such  certificate  is  made  as  stated, 
the  State  must  prove  each  and  every  step  necessary  to  be  had  before 
the  adoption  of  the  local  option  law.  There  being  no  such  certificate 
here,  and  the  record  failing  to  show  that  the  five  notices  were  posted  for 
the  requisite  twelve  days,  this  judgment  must  be  reversed.  It  will  be 
seen  from  the  decisions  of  this  court  that  the  county  judge  can  make 
this  certificate  at  any  time,  and  thereby  place  the  burden  upon  defend- 
ant to  prove  in  each  instance  that  all  the  requisite  steps  were  not  com- 
plied with. 

Because  the  record  fails  to  show  that  the  notices  were  posted  accord- 
ing to  law,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


S.  E.  Tracy  v.  The  State. 

No.   3147.     Decided   December  6,   1905. 

1. — ^Forgery — ^Indictment — ^Variance. 

On  a  trial  for  forgery  where  the  indictment  alleged  in  the  purporting  clause 
that  the  forgery  was  the  act  of  James  Charlton  as  then  and  there  President  of 
the  Board  of  School  Trustees,  and  the  instrument  is  alleged  in  the  tenor  clause 
of  the  indictment  as  the  act  of  James  Charlton,  President  of  the  Board,  and 
8.  E.  Tracy,  Secretary  of  the  Board,  the  variance  is  fatal. 

8. — flame — Forgery  What  Constitutes. 

An  instrument  which  by  its  tenor  is  a  complete  and  valid  instrument  Is  the 
subject  of  forgery,  whether  the  Board  of  Trustees  had  ever  taken  proper  action 
thereon  or  not,  or  whether  it  was  actionable  in  a  civil  proceeding  or  not.  Hen- 
derson, Judge,  dissenting. 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried  below 
before  Hon.  J.  K.  P.  Gillaspie. 

Appeal  from  a  conviction  of  forgery;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 
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Brockman  &  Kahn,  and  E.  T.  Branch,  for  appellani — ^Under  the  first 
and  thirteenth  grounds  of  the  motion  to  quash  the  indictment :  Huek- 
aby  V.  State,  78  S.  W.  Hep.,  942;  Black  v.  State,  42  Texas  Crim.  Sep., 
586 ;  Johnson  v.  State,  40  Texas  Crim.  Sep.,  605 ;  Lynch  v.  State,  41 
Texas  Crim.  Rep.,  209;  Crawford  v.  State,  40  Texas  Crim.  Sep.,  344; 
Colter  V.  State,  40  Texas  Crim.  Sep.,  165;  Scott  v.  State,  40  Texas 
Crim.  Eep.,  106;  Cagle  v.  State,  39  Texas  Crim.  Eep.,  109;  Womble  v. 
State,  39  Texas  Crim.  Rep.,  24;  Munoz  v.  State,  50  S.  W.  Rep.,  949; 
Beasley  v.  State,  47  S.  W.  Rep.,  991 ;  King  v.  State,  27  Texas  Crim. 
App.,  567;  Wilson  v.  State,  8  Texas  Ct.  Rep.,  147;  Daud  v.  State,  34 
Texas  Crim.  Rep.,  460;  Foffrille  v.  State,  17  Texas  Crim.  App.,  368; 
Rogers  v.  State,  8  Texas  Crim.  App.,  400 ;  arts.  3,  4  and  564,  Penal  Code. 
That  warrants  are  non-negotiable:  Stringer  v.  Morris,  82  Texas,  39; 
Lane  v.  Hunt  County,  13  Texas  Civ.  App.,  317;  Parker  County  v. 
Courts,  2  U.  C,  398;  San  Patricio  County  v.  McClane,  44  Texas,  392. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Presidino  Judge. — The  indictment  contains  six 
counts:  the  first,  third  and  fourth  charge  forgery,  and  the  second,  fifth 
and  sixth  passing  or  uttering  a  forged  instrument.  The  court  submitted 
only  forgery,  and  therefore  the  counts  with  reference  to  passing  forged 
instruments  will  not  be  considered.  Mption  to  quash  was  overruled. 
As  the  court  only  charged  with  reference  to  the  counts  where  the  for- 
gery is  predicated  upon  the  act  of  James  Charlton,  acting  as  president 
of  the  board  of  school  trustees  of  the  independent  school  district  of  the 
city  of  Houston,  the  third  count  will  not  be  considered,  because  that 
charged  the  forgery  purported  to  be  the  act  of  the  board  of  school  trus- 
tees of  the  independent  school  district  of  the  city  of  Houston.  There- 
fore, as  the  case  is  presented  all  the  counts  in  the  indictment  pass  out 
by  reason  of  the  court  having  elected  to  submit  the  case  to  the  jury 
upon  that  phase  of  the  indictment  which  charged  the  act  to  be  that 
of  Charlton  as  president  of  the  school  trustees  of  the  independent  school 
district  of  the  city  of  Houston.  The  court  having  elected  for  the  State 
to  submit  the  case  upon  this  issue,  or  purported  act,  all  of  the  others 
pass  out  of  the  indictment,  and  cannot  form  the  basis  of  further  prosecu- 
tion imder  this  indictment. 

The  first  count  charged  that  the  alleged  forged  instrument  in  writing 
purported  to  be  the  act  of  another  to  wit:  the  act  of  James  Charlton, 
as  then  and  there  the  president  of  the  board  of  school  trustees  of  the 
independent  school  district  of  the  city  of  Houston,  which  said  false  in- 
strument is  to  the  tenor  following: 

"No.  680.  PUBLIC  SCHOOL  WARRANT. 

On  what  account  issues — ^Repairs. 
"122.65.  Houston,  Texas,  Mar.  4,  1902. 

To  J.  J.  Settegast,  Treasurer  of  the  Board  of  Trustees  of  the  Independ- 
ent School  District  of  the  City  of  Houston. 
Pay  to  the  order  of  (Jeorge  Qaertner,  the  sum  of  One  Hundred  and 
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Twenty-two  66-100  Dollars,  out  of  the  local  public  school  funds  of  the 
Independent  School  District  of  the  city  of  Houston. 

By  order  of  the  Board  of  Public  School  Trustees. 

Attest:  James  Chahlton, 

S.  E.  Tracy,  President  of  the  Board. 

Secretary  of  the  Board.*' 

The  fourth  count  in  the  purport  clause  is  the  same  and  the  tenor 
clause  is  the  same. 

The  claim  that  there  is  a  variance  between  the  purport  and  tenor 
clauses  is  well  taken.  By  the  purport  clause  it  is  shown  to  be  the  act  of 
James  Charlton,  president,  etc.  The  instrument  itself  shows  it  to  be 
the  acts  of  James  Charlton,  president  of  the  board  of  school  trustees, 
and  S.  E.  Tracy,  secretary  of  the  board.  We  deem  it  unnecessary  to 
review  the  authorities  or  go  into  any  lengthy  discussion  of  the  matter. 
The  cases  are  numerous,  and  in  point  to  tiie  effect  that  this  motion 
to  quash  is  well  taken.  Millsaps  v.  State,  38  Texas  Crim.  Bep.,  570, 
43  S.  W.  Sep.,  1015;  Stephens  v.  State,  36  Texas  Crim.  Eep.,  386; 
Campbell  v.  State,  35  Texas  Crim.  Eep.,  182;  Gibbons  v.  State,  36 
Texas  Crim.  Bep.,  469;  Stephens  v.  State,  38  S.  W.  Rep.,  997;  Booth 
V.  State,  36  Texas  Crim.  Rep.,  600,  38  S.  W.  Rep.,  196;  Crayton  v. 
State,  7  Texas  Ct.  Rep.,  973;  Thulemeyer  v.  State,  38  Texas  Crim.  Rep., 
349,  43  S.  W.  Rep.,  83. 

In  Millsaps  case,  supra,  it  is  said,  that  the  tenor  clause  sets  out  an 
instrument  signed,  C.  H.  Storey,  secretary,  and  Ed.  Strauss,  president. 
The  indictment  alleged  that  the  forged  instrument  purported  to  be  the 
act  of  the  Waco  Hardware  Company,  Waco,  Texas.  In  the  Stephens 
case,  36  Texas  Crim.  Rep.,  the  purport  clause  alleged  the  instrument  to  be 
the  act  of  Green.  The  tenor  showed  it  to  be  signed  by  Green  and 
Stephens.  Crayton's  case,  supra,  holds  that  where  the  purport  clause 
alleged  the  instrument  as  the  act  of  Brack  Hall,  and  the  instrument  was 
signed  by  Brack  Hall  and  three  other  parties,  the  variance  was  fatal. 
Because  of  the  variance  between  the  purport  and  tenor  clause,  the  indict* 
ment  is  held  to  be  vicious. 

The  further  objection  is  made  that  the  act  or  the  alleged  forgery 
would  constitute  no  offense  against  the  laws  of  the  State.  We  do  not 
agree  with  this  contention.  The  main  proposition  upon  which  appellant 
seems  to  base  this  contention  is  that  as  presented  it  could  not  form  the 
basis  of  a  civil  proceeding,  or  the  predicate  of  a  judgment  for  recovery, 
because  it  was  not  shown  or  alleged  that  the  proper  action  had  been 
taken  by  the  board  of  school  trustees  authorizing  the  issuance  of  the 
order;  and  that,  in  order  to  constiute  a  genuine  instrument  or  one 
that  would  form  the  basis  of  a  civil  proceeding,  it  would  have  been 
necessary  for  such  action  on  the  part  of  the  Board.  This  may  or  may 
not  be  true.  Under  the  authority  of  McDonald  v.  School  Trustees,  53 
S.  W.  Rep.,  556,  this  position  would  not  be  well  taken,  if  the  instru- 
ment bears  prima  facie  evidence  of  correctness.    But  it  does  not  follow 
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in  any  event  that  because  an  instrument  will  not  form  the  basis  of  a 
civil  proceeding,  or  the  predicate  for  a  judgment  in  a  civil  action,  that 
therefore  the  instrument  would  not  be  the  subject  of  forgery.  It  is  too 
well  settled  for  discussion  that  the  forgery  of  a  fictitious  name  will 
form  the  basis  of  a  conviction  for  forgery;  yet  it  might  not  form  the 
basis  of  a  civil  judgment.  If  the  instrument  by  its  tenor,  is  as  the  law 
books  say,  "a  complete  and  valid  instrument  upon  its  face,^'  then  it 
is  the  subject  of  forgery.  This  was  a  completed  instrument,  so  far  as 
the  president  and  secretary  of  the  board  of  school  trustees  could  make 
it,  whether  the  board  of  trustees  had  ever  taken  proper  action  or  not. 
The  fact  that  the  board  of  trustees  had  not  done  so,  could  not  aflfect  the 
face  of  the  instrument.  Mr.  Bishop  says  that,  "An  instrument  to  be 
the  subject  of  forgery  must  on  the  face  of  it  be  good  and  valid  for  the 
purpose  for  which  it  was  created.^^  2  Bishop  Crim.  Law,  506.  Such 
we  understand  to  be  the  well  settled  law  in  Texas,  where  that  question 
has  been  the  subject  of  discussion.  Hendricks  v.  State,  26  Texas  Crim. 
App.,  176 ;  King  v.  State,  27  Texas  Crim.  App.,  667.  It  may  be  even 
^id  that  it  is  not  necessary  that  the  check  should  have  a  completed 
legal  eflScacy.  It  would  be  sufficient  if  its  legal  efficacy  be  apparent, 
though  not  actual  or  real.  The  supreme  court  of  Indiana  says,  'It  is 
true  that  the  forged  instrument  on  its  face  must  appear  to  be 'one  of 
sufficient  legal  efficacy,  but  it  is  sufficient  if  the  legal  effect  be  apparent 
and  not  actual.  It  is  only  where  the  instrument  appears  as  a  matter 
of  law  to  be  void  that  the  accused  can  escape.**  And  Mr.  Bishop  thus 
states  the  law :  "Since  men  are  not  legally  presumed  to  know  the  facts, 
the  instrument  which  is  good  on  its  face  may  be  legally  capable  of  effect- 
ing a  fraud,  though  inquiry  into  extrinsic  facts  should  show  it  to  be 
invalid,  even  if  it  were  genuine.'*  11  Ind.,  695,  13  N.  E.,  114,  and 
authorities  there  cited.  It  is  not  necessary  that  the  instrument  be  ac- 
tionable in  order  to  constitute  it  the  subject  of  forgery.  It  is  sufficient 
if  the  instrument  affect  property  and  is  one  which  could  be  used  as 
evidence,  either  for  or  against  a  person  whose  act  it  purports  to  be,  or 
against  any  other  person.  38  La.  Ann.,  202;  26  Iowa,  407;  23  Ore., 
562;  32  Pac,  621;  100  Cal.,  664;  24  Law  Rep.  Ann.,  p.  33,  et  seq.,  and 
notes  for  collated  authorities.  A  contrary  doctrine  seems  to  have  been 
held  by  a  majority  of  the  court  in  Caffey's  case,  36  Texas  Crim.  Sep., 
198.  That  case,  however,  was  overruled  in  the  subsequent  case  of  King 
V.  State,  42  Texas  Crim.  Rep.,  108.  In  King's  case,  this  very  question 
was  gone  into  at  some  length,  and  the  authorities  collated,  and  many 
quotations  made :  "Mr.  Bishop  in  his  work  on  Criminal  Law,  sec.  533, 
thus  lays  down  the  rule:  'The  false  instrument  must  be  such  as  if 
true,  would  be  of  some  real  or  legal  efficacy,  since  otherwise  it  has  no 
tendency  to  defraud.  In  other  words,  it  must  either  be  in  fact  or  must 
appear  to  be  of  legal  efficacy,  but  it  need  not  have  both  the  appearance 
and  reality/  Many  authorities  were  collated  by  that  author  in  support 
of  the  proposition  in  note  5  to  said  section.  In  section  638,  he  further 
says,  "A  written  instrument  affirmatively  invalid  on  its  face  cannot  be 


Digitized  by  LjOOQ IC 


1905.^  Tracy  v.  The  State.  41 

the  subject  of  forgery,  because  it  has  no  legal  tendency  to  effect  the 
fraud.  Entering  into  this  question  is  the  distinction  many  times  ad- 
verted to  in  these  volumes,  that  every  man  is  presumed  to  know  the 
law,  yet  not  to  know  the  facts."  So,  if  the  instrument  is  void  on  its 
face  it  cannot  be  subject  of  forgery,  but  otherwise  if  valid  on  its  face, 
though  invalid  as  a  matter  of  fact  or  under  proof.  In  17  Wend.,  540, 
642,  this  language  is  found:  "There  is  a  distinction  between  the  case  of 
an  instrument  apparently  void,  and  one  where  the  invalidity  is  to  be 
made  out  by  the  proof  of  some  extrinsic  fact.  In  the  former  case  the 
party  who  makes  the  instrument  cannot,  in  general,  be  convicted  of 
forgery,  but  in  the  latter  he  may.*'  Such  is  the  rule  with  reference  to 
fictitious  persons,  and  in  regard  to  the  latter  class  of  persons  Mr.  Bishop, 
in  section  543,  lays  down  the  rule,  "From  this  doctrine  of  a  seeming 
validity  sufficing,  though  it  is  not  real,  we  have  the  further  result  that 
if  the  person  whose  instrument  the  forgery  purports  to  be  is  dead,  or 
if  he  is  a  mere  fictitious  person,  still,  as  the  question  of  the  existence 
of  such  a  person  is  one  of  fact,  not  of  law,  and  the  instrument  appears 
valid  on  its  face,  the  offense  is  complete."  In  section  544,  this  language 
is  found:  "(1)  Restated,  the  ordinary  doctrine  is  that,  for  the  invalid- 
ity of  the  instrument  to  be  a  perfect  defense,  the  defect  must  appear 
on  its  face,  or,  to  exclude  this  sort  of  defense,  it  must  appear  on  its 
face  to  be  good  and  valid  for  the  purpose  for  which  it  was  created.  In 
another  aspect:  (2)  Evidence  of  fact.  The  instrument  must  be  such 
that  if  it  were  genuine  it  would  be  evidence  of  the  fact  it  sets  out." 
See  also  Anderson  v.  State,  20  Texas  Crim.  App.,  595,  which  follows  the 
rule  laid  down  by  Mr.  Bishop.  If  these  authorities  are  correct,  this 
instrument  is  the  subject  of  forgery.  It  purports  to  be  the  act  of  Charl- 
ton, president  of  the  board  of  trustees,  attested  by  S.  E.  Tracy,  secretary 
of  the  board,  and  drawn  by  order  of  the  board.  In  order  to  render  it 
invalid  even  in  a  civil  proceeding  an  investigation  would  have  to  be 
made  as  a  matter  of  fact  to  ascertain  whether  the  board  had  passed 
some  previous  order  authorizing  the  issuance  of  the  check.  On  its  face 
it  imports  an  obligation  and  is  sufficient,  and  while  it  might  or  not  be 
actionable  in  a  civil  proceeding,  still  on  its  face  it  appears  to  be  a 
valid  instrument  or  of  sufficient  validity  to  form  the  subject  of  forgery. 
We  are  therefore  of  the  opinion  that  the  instrument  is  the  subject  of 
forgery,  but  because  of  the  variance  between  the  purport  and  tenor 
clauses  mentioned,  the  motion  to  quash  should  have  been  sustained. 

There  are  many  question  suggested  for  reversal  arising  during  the 
trial  and  preserved  by  bill  of  exceptions,  but  as  the  indictment  is  de- 
fective and  cannot  form  the  basis  of  this  conviction,  the  judgment  is 
reversed  and  the  prosecution  ordered  dismissed. 

Reversed  and  dismissed, 

HENDEESON,  Judge  (dissenting). — I  agree  to  the  disposition  of 
the  case,  on  the  ground  that  the  indictment  was  defective.  But  I  do 
not  agree  to  the  subsequent  proposition  announced  by  the  majority  of- 
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the  court,  that  the  instrument  declared  on  was  the  subject  of  forgery. 
In  fact,  the  indictment  being  defective,  a  decision  of  this  last  question 
was  not  necessary  and  is  dicta.  The  instrument  declared  on  not  being 
such  a  common  law  instrument  as  a  note  or  bank  check,  which  is  the 
subject  of  forgery  everywhere,  but  being  a  creature  of  statutory  law, 
all  of  the  steps  necessary  to  give  it  validity  must  be  taken;  that  is,  the 
forger  must  forge  a  completed  instrument,  which  under  the  law  of  its 
creation  imports  an  obligation,  before  it  is  the  subject  of  forgery.  I  do 
not  deem  it  necessary  to  discuss  this  question  further;  but  according  to 
my  view,  Caffey  v.  State,  36  Texas  Crim.  Sep.,  198,  is  in  point,  and 
enimciates  a  correct  rule  of  law. 


NoBMAN  Whitsel  V.  The  State. 

No.  3353.     Decided  December  0,   1905. 

Theft — ^Znsuffloiency  of  Evidenoe. 

See  opinion  for  facts  held  to  be  insufficient  to  support  a  judgment  of  conviction 
in  a  case  of  theft 

Appeal  from  the  County  Court  of  Red  Biver.  Tried  below  before 
Hon.  J.  B.  Kennedy. 

Appeal  from  a  conviction  of  theft;  penalty,  a  fine  of  $1  and  ten 
days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Chambers  &  Trice,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presidino  Judge. — The  charge  in  the  information*  was, 
that  appellant  committed  the  theft  of  a  halter-rein.  The  evidence  is 
to  the  effect  that  the  halter  or  hitch-rein  was  taken  off  the  horse  the 
night  of  a  social  gathering.  Other  things  were  stolen  the  same  night, 
among  others,  a  couple  of  "slickers^*  as  termed  by  the  witnesses.  There 
is  no  direct  evidence  as  to  when  or  how  the  rein  was  taken  from  the 
horse,  or  who  took  it.  Appellant  sold  the  rein  a  week  or  so  subsequent  to 
its  disappearance  to  the  witness  Gions,  stating  at  the  time  that  he  found 
it  on  the  night  of  the  singing  convention.  This  witness  paid  appellant 
16  cents  for  it.  When  defendant  sold  witness  the  rein,  he  remarked  that 
he  had  no  use  for  it,  that  he  had  found  it,  and  did  not  know  to  whom 
it  belonged;  and  told  the  purchaser  if  any  one  claimed  it  to  turn  it 
over  to  them,  and  he  would  refund  the  15  cents.  When  Ward,  the 
alleged  owner,  claimed  the  rein,  defendant  subsequently  returned  the 
16  cents  to  Gions.  Day  and  Holt  testified  that  they  were  with  appellant 
at  the  time  the  rein  was  found  by  appellant  in  the  lane,  north  of  the 
church  where  this  singing  convention  should  have  met    This  is  the 
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substance  of  the  eyidence^  and  in  our  judgment  the  contention  is  cor- 
recty  that  it  is  not  sufficient  to  authorize  a  conviction. 

There  are  several  questions  suggested  for  review,  which  perhaps  might 
require  a  reversal  of  the  judgment,  but  believing  that  the  evidence  is  not 
sufficient  to  support  the  conviction  the  other  matters  are  not  discussed. 
The  judgment  is  accordingly  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


A.  R.  MooRE  v.  The  State. 

No.  3348.     Decided  December  6,  1905. 

Xalioioiu  Hisohief— Appeal  from  Juitioe  Court — ^Hew  Appeal  Bond. 

Under  the  Act  of  the  Twenty-ninth  Legislature,  page  224,  a  new  bond  of 
recognizance  may  be  filed  wherever  the  appellate  court  has  dismissed  an  appeal 
because  of  a  defective  recognizance;  and  upon  an  appeal  from  the  justice  court 
to  the  district  court  where  an  appeal  was  dismissed  because  of  the  defective 
appeal  bond,  it  was  error  to  overrule  defendant's  motion  and  request  to  file  an 
amended  appeal  bond,  and  finally  dismiss  his  appeaL  See  opinion  for  rules  gov- 
erning appeals  to  this  and  other  courts.  Following:  Burton  v.  State,  decided  at 
this  term. 

Appeal  from  the  Crimmal  District  Court  of  Harris.  Tried  below 
before  Hon.  J.  K.  P.  Gillaspie. 

Appeal  from  a  dismissal  of  an  appeal  from  the  justice  court  of  a  con- 
viction of  malicious  mischief;  penalty^  a  fine  of  $25. 

The  opinion  states  the  case. 

Brockman  &  Kahn,  for  appellant.  " 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BEOOKS,  JxjDOE. — This  record  shows  that  appellant  was  convicted 
in  the  justice's  court  of  the  offense  of  malicious  mischief,  and  appealed 
to  the  Criminal  District  Court  of  Harris  County.  The  county  attorney 
filed  a  motion  to  quash  or  dismiss  the  appeal  because  the  bond  was  de- 
fective, in  that  it  was  not  in  double  the  amount  of  the  fine  and  costs 
in  the  court  below.  The  bond  was  for  $25.  The  court  sustained  the 
motion  to  quash  and  dismissed  the  appeal.  Thereupon  appellant  filed  in 
the  Criminal  District  Court  of  Harris  County  a  request  for  permission  to 
file  an  amended  appeal  bond,  and  attached  to  said  motion  a  new  bond 
in  lieu  of  his  original  appeal  bond  filed  in  the  court  below,  and  duly 
approved  by  the  court  below.  The  court  refused  to  hear  appellant's 
motion  to  file  the  amended  appeal  bond  until  after  he  had  entertained 
the  State's  motion  to  quash  lie  original  appeal  bond,  and  subsequently 
overruled  defendant's  motion  and  request  to  file  said  amended  bond, 
and  dismissed  the  appeal  and  ordered  procedendo  to  issue  to  the  court 
below  to  collect  the  fine  and  costs.    In  this  action  of  the  court  there  was 
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error.  The  Acts  of  the  Twenty-Ninth  Legislature  (Gten.  Laws,  p.  224) 
provide  for  the  filing  of  a  new  bond  or  recognizance  wherever  the  ap- 
pellate court  has  dismissed  an  appeal  because  of  a  defective  recog- 
nizance. In  Ace  Burton  v.  State,  decided  at  the  present  term,  we 
laid  down  rules  and  regulations  as  prescribed  by  said  act  of  the  Legis- 
lature, governing  appeals  to  this  court  where  th^re  had  been  a  defective 
recognizance  entered  into.  We  hereby  prescribe  the  same  rules  to 
govern  the  filing  of  a  bond  in  the  justice  or  mayor's  court  for  appeal 
to  the  county  or  criminal  district  court,  as  the  case  may  be,  so  far 
as  the  same  may  be  applicable.  And  further  suggest  that  upon  the 
giving  of  a  new  bond  approved  by  the  justice,  in  the  terms  provided 
by  law,  said  criminal  district  court,  if  in  session,  or  the  judge  of  said 
court  if  not  in  session,  shall  order  said  bond  to  be  filed  among  the 
papers,  and  the  case  shall  thereafter  be  proceeded  with  in  the  same 
manner  as  if  said  bond  was  not  defective.  The  court  having  failed 
to  allow  appellant  the  privilege  of  availing  himself  of  the  provisions  of 
the  acts  of  the  last  Legislature,  the  judgment  is  accordingly  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


George  Golightly  v.  The  State. 

No.  3214.     Decided  December  6,   1905. 

1. — Local  Option — Cliarir«  of  Court — ^A^rency. 

On  a  trial  for  a  violation  of  the  local  option  law,  where  there  was  some 
evidence  that  defendant  acted  as  agent  of  the  purchaser  and  was  not  representing 
a  liquor  house,  it  was  error  to  reftine  the  requested  charge  upon  the  question 
of  agency. 

8. — Same — ^Place  of  Sale— Contract— C.  0.  D.  Order. 

See  opinion  for  facts  for  contract  for  sale  of  liquors  which  makes  the  sale  of 
the  same  a  c.o.d.  transaction. 

Appeal  from  the  County  Court  of  Cherokee.  Tried  below  before 
Hon.  R.  L.  Robinson. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Perkins  &  Emanuel,  for  appellant. — On  question  of  sale:  James  v. 
State,  9  Texas  Ct.  Rep.,  522;  Sinclair  v.  State,  8  id.,  791;  Sims  v. 
State,  13  id.,  152. 

Howard  Martin,  Assistant  Attorney-General,  and  Tf.  H.  Shook, 
County  Attorney,  for  the  State. — On  question  of  sale:  Northcutt  v. 
State,  35  Texas  Crim.  Rep.,  584;  24  Am.  and  Eng.  Enc.  Law,  1050. 
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DAVIDSON,  Pbesiding  Judge. — This  is  a  local  option  conviction. 
The  State's  case  is  predicated  upon  the  evidence  of  the  alleged  pur- 
chaser, Gamer.  By  him  it  was  substantially  shown  that  he  and  appel- 
lant  were  at  the  depot  at  Ponta,  Cherokee  County,  November,  1904. 
He  asked  appellant  if  he  had  any  order  blanks  for  whisky.  Appellant 
replied,  he  thought  so,  and  told  witness  to  look  in  his  (appellant's) 
grip,  just  inside  the  depot,  and  see  if  be  could  find  any.  Witness 
looked,  and  found  an  order,  brought  it  to  appellant,  and  asked  him  to 
fiU  it  out.  Appellant  asked  him  what  kind  of  whisky  he  wanted,  and 
how  much  he  wanted  to  pay  for  it.  He  was  told  by  witness  that  he 
wanted  whisky  that  would  cost  $3.50  and  $4,  and  the  kind.  This 
order  blank  contained  a  list  of  the  kinds  and  prices  of  whisky.  It 
was  filled  out  and  witness  signed  it  by  his  mark,  being  unable  to 
write.  He  informed  appellant  that  he  did  not  have  the  money  then 
to  pay  for  it,  and  was  told  that  it  was  all  right;  that  it  would  be  sent 
C.  O.  D.  and  he  would  not  have  to  pay  for  it  until  it  came ;  and  that 
he  would  not  have  to  take  it  out,  unless  he  wanted  to.  It  was  under- 
stood between  them  that  the  whisky  was  to  be  shipped  C.  0.  D.  at 
Ponta,  Cherokee  County,  and  was  not  to  be  the  whisky  of  witness 
until  paid  for.  Witness  testified  that  he  would  not  have  to  pay  for  it 
if  it  had  been  lost.  In  a  few  days  he  received  the  C.  0.  D.  package 
of  whisky  at  Ponta.  He  further  testified  that  appellant  did  not  tell 
him  he  was  working  for  any  saloon  in  Texas;  did  not  come  to  him 
and  ask  him  to  order  any  whisky ;  but  witness  went  to  appellant,  called 
him  to  fill  out  the  order,  and  the  reason  assigned  for  doing  this  was 
because  he  could  neither  read  nor  write.  Witness  said  he  heard  that 
appellant  was  working  for  a  saloon,  but  that  appellant  did  not  tell 
him  so.  Witness  took  the  order  and  mailed  it  himself,  and  paid  the 
express  charges  on  the  whisky. 

The  State  then  introduced  Woodall,  wlio  testified  that  appellant  had 
been  working  for  a  liquor  house,  at  Athens,  and  had  induced  Woodall 
to  go  into  the  employment  of  said  liquor  house.  Through  this  witness 
the  State  introduced  a  C.  0.  D.  order  blank  on  John  Hogan  &  Co., 
at  Athens,  Texas,  which  is  in  the  usual  form  of  0.  0.  D.  order  blanks. 
It  provides,  among  other  things,  as  follows:  'TVe  will  ship  goods  C. 
0.  D.  to  points  that  have  express  offices.  Where  there  is  no  express 
office,  money  must  accompany  the  order.*'  And  further,  "We  pay 
express  charges  on  orders  amounting  to  one  gallon  or  more,  if  not  over 
one  hundred  miles." 

There  are  several  questions  presented  for  review,  more  or  less  im- 
portant, but  we  will  not  discuss  all  ofthenu  One  of  the  issues  raised  by 
this  testimony  is,  was  appellant  in  this  transaction  representing  some 
liquor  house,  in  taking  the  order,  or  was  he  the  agent  of  Garner  in 
filling  out  the  order  for  Gkimer  to  send  to  some  house.  Appellant 
asked  a  charge  to  the  effect  that  if  he  was  representing  Garner  in 
making  out  the  order,  and  assisted  him  in  making  the  order,  and  not 
representing  the  liquor  house,  he  would  not  be  guilty,  even  if  the  sale 
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occurred  in  Cherokee  County.  We  think  this  charge  should  have  been 
given.  It  will  be  observed  that  the  State  fails  to  prove,  except  in- 
ferentially  through  witness  Woodall  that  appellant  had  ever  repre- 
sented any  liquor  house.  The  evidence  in  this  connection  fails  to  show 
positively  that  at  the  time  the  order  was  taken  he  was  in  the  employ 
of  John  Hogan  &  Company,  or  any  other  liquor  house.  Appellant  is 
entitled  to  the  doubt  on  the  testimony. 

But  a  more  serious  question  arises,  that  is,  the  contention  that  the 
sale  was  in  Cherokee  County.  If  appellant  was  representing  a  liquor 
house,  and  had  taken  a  C.  0.  D.  order,  after  the  conversation  between 
himself  and  Gamer,  the  instrument  in  writing  formed  or  would  con- 
stitute the  contract.  The  terms  of  this  instrument  could  not  be 
changed  by  previous  conversation  or  oral  testimony,  imless  for  fraud 
or  mistake.  As  we  understand  the  facts,  the  order  introduced  in 
evidence,  even  if  appellant  was  representing  John  Hogan  &  Co.,  was  of 
that  character  which  constituted  a  sale  at  the  point  of  shipment  and 
not  at  the  point  of  destination.  Sims  v.  State,  13  Texas  Ct.  Sep., 
162;  Keller  v.  State,  13  Texas  Ct.  Sep.,  264,  and  other  authorities 
bearing  on  this  question  too  numerous  to  mention.  Wrighf  s  case  de- 
cided at  present  term. 

We  do  not  believe  this  case  comes  within  the  rule  laid  down  in 
Bogle  V.  State,  42  Texas  Crim.  Rep.,  389,  as  contended  by  the  State. 
That  was  not  a  C.  0.  D.  shipment,  and  the  contract  was  of  a  different 
character.  In  that  case  there  was  no  written  contract  putting  the  final 
consummation  of  the  trade  into  writing,  and  it  was  proved  by  oral 
testimony,  and  this  showed  the  property  was  to  remain  the  property 
of  Bogle,  or  the  house  that  employed  him,  imtil  it  reached  Greenville, 
from  Dallas.  In  other  words,  that  the  title  to  the  property  did  not  pass 
imtil  it  reached  Greenville.  Iji  C.  0.  D.  shipments  the  money  is  not 
usually  paid  until  the  property  reached  the  point  of  destination:  the 
shipper  retaining  a  lien  on  the  goods  shipped.  The  fact  that  the  pur- 
chaser said  he  woidd  not  pay  for  whisky  or  goods  shipped  C.  0.  D. 
woidd  not  relieve  him  from  the  legal  obligation  to  pay  for  it,  if  the 
title  had  passed  at  the  point  of  shipment.  That  may  be  the  idea  of  wit- 
ness, but  the  law  is  the  other  way,  and  he  would  be  forced  to  pay  if 
the  shipment  was  C.  0.  D.,  whether  he  intended  to  do  so  or  not.  It 
is  not  a  question  of  his  individual  intention,  it  is  a  question  of  liability 
arising  under  the  contract,  and  intent  therein  expressed,  and  in  a  sxdt 
in  the  civil  courts  he  would  be  compelled  to  pay,  whether  he  received 
it  or  not.  His  remedy  in  case  of  loss  would  be  against  the  express 
company,  for  failing  to  deliver.  The  shipper  would  have  the  right  to 
force  payment  of  the  goods  from  the  consignee,  and  even  if  the  express 
company  should  deliver  the  goods  without  receiving  the  money,  the 
shipper  would  have  his  remedy  against  the  express  company  or  against 
the  consignee  for  the  value  of  the  goods  delivered  without  payment. 
We  believe  this  to  be  an  ordinary  C.  0.  D.  transaction,  and  comes 
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within  the  rule  laid  down  xmder  the  unbroken  line  of  decisions  in  this 
State,  commencing  with  Bruce  v.  State,  36  Texas  Crim.  Eep.,  63. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Brooks,  Judge,  dissents  on  the  C.  0.  D.  question. 


Pearl  MoDaniel  v.  The  State. 

No.  8338.     Decided  December  6,  1906. 

1« — ^Theft  of  Hog— Date  Alleged — ^InsuffloieiLcy  of  ETidence— Identity. 

On  a  trial  for  theft  of  a  hog,  where  the  evidence  failed  to  show  with  sufficient 
certainty  the  alleged  theft  to  be  anterior  to  the  finding  of  the  indictment,  and 
was  also  uncertain  as  to  the  identity  of  the  alleged  stolen  property,  it  was  not 
sufficient  to  sustain  a  conviction. 

2. — Same— Charge  of  Court — ^Paying  for  Property  After  Theft. 

On  a  trial  for  theft  of  a  hog,  where  there  was  testimony  showing  a  proposition 
on  part  of  the  mother  of  the  defendant  to  pay  for  the  alleged  stolen  hog,  which 
testimony,  while  not  admissible  in  the  first  instance,  nevertheless  did  not  authorize 
a  charge  that  the  same  only  could  be  considered  as  bearing  on  the  credibility  of 
the  witness  who  had  made  such  proposition,  as  its  effect  and  purpose  seem  to 
have  been  of  an  exculpatory  character. 

Appeal  from  the  District  Court  of  Jefferson.  Tried  below  before 
Hon.  L.  B.  Hightower. 

Appeal  from  a  conviction  of  a  theft  of  a  hog;  penalty^  two  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Matt  Cramer,  for  appellant 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. — On 
question  of  limiting  testimony :    Joy  v.  State,  41  Texas  Crim.  Bep.,  46. 

HENDEESON,  Judge. — ^Appellant  was  convicted  of  the  theft  of  a 
hog,  and  his  punishment  fixed  at  two  years  confinement  in  the  peniten- 
tiary; hence  this  appeal. 

Appellant  questions  the  conviction  on  the  groimd  that  the  evidence 
fails  to  show  the  theft  of  the  hog  anterior  to  the  finding  of  the  indict- 
ment; and  because  the  identity  of  the  alleged  stolen  hog  is  not  suf- 
ficiently proved.  It  must  be  conceded  that  the  testimony  is  rather 
meager  on  these  questions.  Witness  Kyle  Andrews,  who  testified  to 
the  alleged  theft,  states  that  he  does  not  know  when  it  was  he  saw 
defendant  sell  the  hog  to  Pilgrim;  don^t  know  what  part  of  the  year 
it  was.  The  trial  appears  to  have  been  on  the  22nd  of  May,  1905, 
and  the  allegation  in  the  indictment  was  that  the  theft  was  com- 
mitted on  the  6th  of  January,  1905.  The  nearest  this  witness  approx- 
imates the  time  of  the  theft  was,  that  it  was  two  or  three  months  before 
the  trial.    As  to  the  identity  of  the  hog,  this  witness  says  that  it  waa 
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a  white  and  black  spotted  hog,  and  that  defendant  was  there  at  the 
time,  and  he  asked  him  whose  hog  it  was,  and  he  said  it  was  his,  and 
he  saw  the  witness  Pilgrim  pay  $3  for  the  hog.  Defendant  said  he 
bought  the  hog  from  Johnnie  Gilder  (who  was  a  colored  man  and  was 
present  in  court).  Johnnie  Gilder  says  he  missed  a  black  and  white 
spotted  sow  on  January  6,  1905;  that  he  did  not  know  what  had  be- 
come of  her ;  that  she  has  never  come  up  since  he  missed  her ;  that  he 
saw  her  on  Sunday  before  she  was  killed  on  Thursday  or  Friday.  It 
will  be  noticed  that  the  State's  witness  Kyle  Andrews  does  not  state 
that  it  was  a  black  and  white  spotted  sow,  but  merely  a  hog.  It  woidd 
seem  that  if  this  was  the  same  hog  lost  by  Gilder,  the  sow  which  he 
testified  was  marked,  more  care  should  have  been  exercised  by  the 
State  to  render  the  identification  complete.  Gilder  missed  a  hog — 
he  says  a  sow,  marked  with  a  hole  and  a  bit  in  each  ear.  The  State 
does  not  show  the  sex  of  the  hog  sold  by  appellant  to  Pilgrim,  much 
less  that  it  had  any  marks.  It  may  be  that  this  was  the  same  identical 
hog  that  belonged  to  Gilder,  especially  as  appellant  is  shown  to  have 
stated  that  the  hog  he  sold  to  Pilgrim  he  got  from  Johnnie  Gilder; 
still  it  may  not  be  the  same  hog,  and  John  Gilder's  hog  may  yet  put 
in  an  appearance.  If  the  testimony  was  more  accurately  delivered 
than  is  here  manifest,  the  fault  is  in  getting  up  the  record  properly. 
But  in  either  event,  whether  it  be  that  the  testimony  was  not  more 
accurately  given,  or  the  record  failed  to  properly  disclose  the  testimony, 
we  do  not  feel  authorized  to  aflBrm  a  conviction  presented  in  this  loose 
manner.  The  time  of  the  theft  should  be  so  established  as  that  there 
could  be  no  question  that  it  was  before  the  indictment  was  found,  and 
the  identity  of  the  animal  must  be  established  to  a  reasonable  certainty. 
Appellant  also  complains  of  the  court's  charge  with  reference  to 
the  testimony  of  Efiie  McDaniel,  the  mother  of  appellant.  She  ap- 
pears to  have  testified  that  she  offered  to  pay  John  Gilder  for  said  hog, 
after  defendant  had  been  accused  of  taking  it,  and  that  prosecutor 
would  not  receive  the  money,  stating  that  he  refused  to  receive  it  because 
de  did  not  believe  appellant  stole  his  hog.  The  court  instructed  the 
jury  that  they  could  only  consider  this  testimony  as  bearing  on  the 
credibility  of  said  Effie  McDaniel  as  a  ^witness  in  the  case.  It  does 
not  occur  to  us  that  this  testimony  was  admissible  for  the  purpose  of 
discrediting  said  witness.  Evidently  appellant  desired  the  effect  of 
the  refusal  of  Gilder  to  receive  the  pay,  as  going  to  exculpate  appel- 
lant. He  stated  in  that  connection  that  he  did  not  believe  appellant 
stole  his  hog.  This  testimony  was  not  admissible  against  appellant  at 
all,  unless  he  was  shown  to  be  connected  with  his  mother's  proposition 
of  compromise,  and  on  proper  objection  it  should  have  been  excluded. 
The  same  observation  might  be  made  with  reference  to  the  testimony 
of  Johnnie  Gilder,  unless  appellant  was  shown  to  have  been  connected 
with  the  proposition  to  pay  for  the  hog,  this  testimony  should  have 
been  excluded.  It  may  be,  as  limited,  this  testimony  might  not  have 
injured   appellant.    But  we  do  not  believe   it  was  testimony  of  an 
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impeaching  character.     The  judgment  is  accordingly  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


W.  D.  Heath  v.  The  State. 

No.  3323.     Decided  December  6,   1905. 

Forgery — ^Zndlotinent — Xanuseript — Signature — Swindling. 

Under  article  533,  Penal  Code,  which  provides  that  the  signature  in  forgery 
when  made  otherwise  than  by  writing  must  be  made  to  resemble  manuscript,  evi- 
dence that  the  signature  as  stated  was  not  in  writing  and  did  not  resemble  manu- 
script but  was  printed  in  bold  type,  does  not  sustain  a  conviction  for  forgery,  and 
might  sustain  one  for  swindling. 

Appeal  from  the  District  Court  of  Nacogdoches.  Tried  below  before 
Hon.  James  I.  Perkins. 

Appeal  from  a  conviction  of  forgery;  penalty,  five  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

King  &  King,  for  appellant. — On  the  question  of  forged  instru- 
ments: Anderson  v.  State,  20  Texas  Crim.  App.,  598;  Hendricks  v. 
State,  26  Texas,  176;  2  Blackstone  book,  4,203. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  uttering  a  forged  in- 
strument, and  his  punishment  fixed  at  confinement  in  the  penitentiary 
for  a  term  of  five  years.  The  instrument  appellant  is  charged  with 
having  uttered  is,  to  the  tenor,  following,  to  wit : 

^'M.  Peterson's  cotton  yard.  Gushing,  Texas. 

Dec.  2,  1903. 

Received  of  R.  W.  Nelson,  by   1  B.  c.  marks  Number 

R.  W.  N.  28 

Weight  Remarks 

587  

M.  Peterson.'' 

The  record  before  us  shows  that  the  signature  ^Ttf.  Peterson*'  was 
neither  made  in  writing  nor  to  resemble  manuscript,  but  was  printed 
u)>on  the  receipt  in  bold  type,' and  was  placed  there  by  the  printers, 
who  had  printed  the  receipts  for  said  Peterson.  To  constitute  this 
instrument  the  subject  of  forgery,  it  is  absolutely  necessary  that  the 
same  be  signed  in  writing,  or  signed  in  such  a  manner  as  to  resemble 
manuscript.  This  conclusion  irresistibly  follows  from  the  latter  clause 
of  article  533,  Penal  Code,  which  defines  what  an  ^'instrument  in 
Vol.  49  Crim.— 4. 
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writing*'  is  within  the  definition  of  forgery,  to  wit:  ^In  order  to 
come  within  the  definition  of  forgery,  the  signature  when  made  other- 
wise than  by  writing  must  be  made  to  resemble  manuscript/*  The 
signature,  as  stated,  was  not  in  writing,  nor  did  the  same  resemble  manu- 
script, but  is  printed  in  bold  type,  and  in  no  sense  comes  within  the 
definition  of  manuscript.  It  appears  from  the  evidence  that  appellant 
took  the  blank  cotton  yard  receipt  of  M.  Peterson,  and  filled  in  the 
words  above  set  out — ^the  heading  of  said  receipt  being  printed,  as 
well  as  the  M.  Peterson  at  the  bottom  thereof.  However  much  it  may 
be  insisted  that  the  moral  effect  of  appellant's  action  is  the  same  as 
if  he  had  written  the  words  M.  Peterson  at  the  bottom  of  the  receipt, 
yet  this  moral  effect  cannot  control  a  plain  provision  of  the  statute, 
which  expressly  provides  that  the  signature  must  be  in  writing  or 
must  be  made  to  resemble  manuscript.  It  follows,  therefore,  that  the 
instrument  in  question  is  not  the  subject  of  forgery.  Under  the  facts 
as  developed  in  this  case,  appellant  could  properly  and  legally  be  pros- 
ecuted for  swindling,  but,  under  the  peculiar  phraseology  of  our  forgery 
statute,  he  cannot  be  prosecuted  for  forgery. 

The  judgment  is  accordingly  reversed  and  the  prosecution  ordered 
dismissed. 

Reversed  and  dismissed. 


W.  L.  Wilson  v.  The  State. 

No.  3132.     Decided   December  6,   1905. 

1. — Murder — ^Xndictinent — Bad  SpeUinir — ^Unfframmatioal  Constmotion. 

An  indictment  for  murder  which  charged  that  A.  C.  W.  and  W.  L.  W.  did 
then  and  there  unlawfully  with  hit  malice  aforethought  kill,  etc.,  is  good  on 
motion  to  quash. 

9. — Same— Evidence. 

On  a  trial  for  murder  there  was  no  error  in  admitting  testimony  which  showed 
that  defendant   and   his   brother   were   talking   together   just    before   the   killing 
occurred. 
8. — Same — ^Evidenoe — ^Declaration  of  Third  Party. 

Qn  a  trial  for  murder  there  was  no  error  in  admitting  the  statement  of  a  third 
party  to  deceased  to  run  away,  in  the  hearing  of  defendant. 

4. — Same — Remarks  of  Judi^e — ^Practice  in  District  .Court. 

On  a  trial  for  murder,  it  was  not  proper  for  the  trial  judge  to  comment  on 
the  truth  or  falsity  of  a  witness'  testimony,  or  make  a  comment  that  could  be 
legitimately  or  naturally  construed  as  such.  But  see  opinion  for  explanation  of 
the  court,  however,  showing  that  no  reversible  error  was  committed  in  this 
respect. 

5. — Same — ^Dyinir  Declaration — Bes  Gestae. 

On  a  trial  for  murder,  testimony  that  deceased  within  twenty  minutes  after 
the  diflSculty  made  the  following  statement,  to  wit :  "What  a  pity !  What  a 
pity!  They  killed  me  for  nothing.  What  will  become  of  my  poor  wife  and 
children?"  was  admissible  as  res  gestae.  However  that  portion  of  the  declaration, 
"What  will  become  of  my  poor  wife  and  children?"  was  not  admissible. 
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6. — Same— ETidence — Means  Used — Stick  of  Wood — Comparison. 

On  a  trial  for  murder,  where  the  evidence  showed  that  the  deceased  struck 
defendant  with  a  stick  of  pine  wood  which  had  been  lost,  it  was  error  to  exclude 
a  stick  offered  by  defendant  to  be  compared  by  his  witness  with  the  stick  the 
deceased  had  used  at  the  time  he  was  killed,  and  this  although  the  defense  did 
not  offer  this  testimony  until  his  last  witness  was  placed  on  the  stand,  and  many 
of  the  State's  witnesses  had  been  discharged. 

7. — Same — Parties  Jointly  Indicted  Cannot  Testify  for  Each  Other. 

Where  two  parties  are  jointly  indicted  for  murder,  and  one  had  been  tried 
and  convicted  and  his  case  reversed  and  change  of  venue  made  to  another  county 
where  he  had  not  been  retried,  he  could  not  testify  for  his  codefendant 

8. — Same — ^declaration  of  Deceased — Consciousness — ^Insanity — Cliarge  of  Court 
On  a  trial  for  murder,  it  was  not  necessary  to  submit  a  charge  leaving  the 
issue  of  sanity  or  consciousness  of  the  deceajsed  to  the  jury,  when  he  made  the 
declaration,  that  he  was  killed  for  nothing,  etc,  the  declarations  being  res  gestie. 
Davidson,  Presiding  Judge,  dissenting. 

9. — Same — ^Implied  Malice — Charge  of  Court. 

See  opinion  for  correct  charge  on  implied  malice  and  murder  of  the  second 


10. — Same — Charge  of  Court — ^Principals. 

On  a  trial  for  murder,  where  the  evidence  showed  that  at  the  time  of  the 
homicide  defendant  and  another  were  acting  together  in  the  fight  in  which 
deceased  lost  his  life,  a  charge  on  the  law  of  principals  was  proper. 

11. — Same — Aggravated  Assault — Statutes  Construed — Charge  of  Court. 

On  a  trial  for  murder  where  the  evidence  did  not  show  the  size  and  character 
of  the  knife  or  knives  with  which  the  wounds  were  inflicted  that  caused  de- 
ceased's death,  it  was  the  duty  of  the  court  under  articles  717  and  719,  Penal 
Code,  to  charge  on  the  law  of  aggravated  assault 

18. — Same— Argument  of  Counsel. 

See  opinion  where  the  court  again  enjoin  upon  counsel  for  the  prosecution, 
the  rule,  to  confine  their  remarks  to  the-  evidence  adduced. 

Appeal  from  the  District  Court  of  Camp.  Tried  below  before  Hon. 
P.  A.  Turner. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
seven  years  imprisonment  in  the  penitentiary. 

The  main  State's  witness  describes  the  difficulty  as  follows:  "Har- 
rell  the  deceased  was  running  or  backing  off  while  the  two  Wilsons 
were  cutting  at  him  with  knives.  He  was  backing  off  from  them  and 
striking  with  his  hand  to  and  fro,  backing  as  fast  as  he  could  and  they 
were  cutting  at  him  with  knives.  Harrell  reached  down  and  grabbed 
up  a  little  piece  of  cracker-box  or  possibly  it  might  have  come  off  of  a 
whisky  case,  or  something  of  that  kind,  and  struck  at  the  Wilsons 
with  it  and  was  striking  at  them  and  waving  the  stick  to  and  fro. 
They  made  a  circle,  this  way,  possibly  of  a  hundred  and  fifty  feet,  and 
circled  back  to  about  where  the  difficulty  commenced.  Harrell  was 
still  backing  and  backed  over  a  knoll  and  fell  to  the  ground;  his  head 
being  south*  and  his  feet  north.  This  threw  the  defendant  southeast 
of  Harrell.  Harrell  was  kicking  at  Doctor  Wilson  with  his  feet  and 
striking  with  his  hands.  Doctor  Wilson  was  a  little  off  on  the  west 
side  of  him,  and  the  defendant  then  ran  up,  reached  over  and  struck 
Harrell  with  a  knife  in  the  left  breast — kinder  jerked  the  knife  and 
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jumped  back.  That  lick  seemed  to  unnerve  Harrell  and  he  relaxed 
the  kicking  and  striking  with  his  hands.  Then  Dcxitor  Wilson  came 
over  on  the  west  side  of  Harrell,  reached  down,  placed  his  knife  against 
HarrelPs  side,  or  breast,  and  deliberately  pushed  it  into  him.  1  then 
grabbed  Doctor  Wilson  by  the  hand  and  pulled  him  off.  When  I 
grabbed  his  hand  he  had  his  knife  in  it  and  the  knife  was  in  the  body 
of  Harrell.  Some  one  else  in  the  meantime  had  caught  the  defendant 
♦  *  *  Harrell  then  got  up.  I  do  not  know  that  I  noticed  any  blood. 
I  noticed  the  knife  that  Doctor  Wilson  had  and  think  it  was  a  physician's 
knife,  with  a  blade  about  three  inches  long.  Harrell  was  on  his  back 
on  the  ground  when  Doctor  Wilson  cut  him.  After  1  pulled  Doctor 
Wilson  off  and  some  one  got  ahold  of  the  defendant,  Harrell  got  up 
and  walked  south  to  the  corner  of  the  store,  possibly  thirty  or  forty 
feet;  he  then  turned  around  and  came  back  by  the  place  where  we 
were;  I  still  had  hold  of  Doctor  Wilson  and  he  asked  me  not  to  let 
Harrell  hurt  him  any  more.  *  *  *  Harrell  sank  down  while  walk- 
ing across  the  square  and  was  placed  on  a  cot  and  carried  into  the  drug 
store.     I  did  not  see  the  first  difficulty.'^ 

There  was  a  conflict  of  testimony  as  to  whether  deceased  was  con- 
scious when  he  uttered  the  words  that  they  killed  him  for  nothing, 
etc.  Defendant's  testimony  showed  that  the  deceased  struck  Doctor 
Wilson  who  fell  back  sideways  and  that  he  drew  back  his  fist  and 
struck  at  some  one  else.  There  was  also  testimony  that  deceased 
struck  the  first  blow,  knocking  down  Doctor  Wilson,  and  then  turned 
and  immediately  knocked  down  the  defendant  and  they  then  engaged 
in  a  fight.  That  deceased  used  a  piece  of  plank  and  hit  the  defendant 
across  the  head  and  shoulders  and  knocked  him  down  again,  and  the 
fight  continued,  etc.  , 

Defendant  testified  that  he  and  deceased  had  been  good  friends  up 
to  the  time  of  the  difficulty.  *  *  *  "Harrell  and  my  brother  were 
standing  in  front  of  the  drug  store  or  restaurant  talking.  Just  before 
I  reached  them  Harrell  started  offj  etc.  I  then  called  to  my  brother 
and  told  him  that  I  wanted  some  medicine  for  mother;  just  at  this 
instance  Harrell,  who  had  walked  off  about  twenty  feet,  turned  and 
came  back  and  pointed  his  finger  towards  my  brother's  face  saying, 
'Here.*  My  brother  turned  and  faced  him  and  Harrell's  finger  struck 
against  my  brother's  nose.  I  do  not  think  however  that  Harrell  in- 
tended to  strike  him  with  his  finger.  Harrell  then  said  that  he  had 
told  him  what  he  could  do,  and  that  it  was  all  he  intended  to  do. 
My  brother  then  said  something  in  reply  to  Harrell  and  Harrell  knocked 
him  down.  I  did  not  know  what  they  were  talking  about.  I  had 
not  seen  my  brother  before  on  that  day.  When  Harrell  knocked  my 
brother  down  I  tried  to  catch  him  to  stop  the  difficulty ;  he  was  follow- 
ing up  the  lick  and  going  onto  my  brother.  *  *  *  Harrell  then 
got  on  me  as  I  was  trying  to  get  up  and  had  a  brick-bat  in  his  hand 
with  which  he  was  trying  to  hit  me  on  the  head.  He  threw  the  brick- 
bat and  hit  me  on  the  head.     He  had  hold  of  the  back  of  my  neck 
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with  one  hand  while  I  was  on  my  all  fours,  and  he  drug  me  a  little 
piece  into  ftie  street  and  picked  up  a  piece  of  plank.  As  he  got  up  with 
the  piece  of  plank  he  knocked  me  down  with  it.  As  I  rose  the  second 
time  I  opened  my  knife  and  he  struck  at  me  again  with  his  stick 
and  I  ran  in  under  it.  The  second  lick  of  the  stick  went  over  my 
shoulder.  The  first  lick  he  hit  me  with  the  plank  was  on  the  left  side 
of  the  head  across  the  ear,  and  the  ^ar  is  still  on  my  head  and  ear  to 
show  for  the  lick.  After  I  run  under  the  stick,  Harrell  and  I  got 
separated  again  and  Harrell  fell.  J.  A.  Starr  then  took  hold  of  me 
and  told  me  to  put  up  my  knife  and  I  did  so.  *  *  *  If  I  cut 
Harrell  at  all  I  cut  him  while  we  were  standing  up,  and  while  he 
was  trying  to  knock  me  in  the  head  with  a  piece  of  plank.  1  don't  know 
whether  I  cut  him  or  not,  but  I  tried  to  do  so  to  defend  myself.  *  *  * 
I  did  not  cut  him  after  he  fell.  I  did  not  know  what  Harrell  and 
my  brother  were  talking  about  and  had  no  idea  on  earth  that  they 
were  to  have  a  difficulty.     *     *     *^^ 

The  above  statement  together  with  that  in  the  opinion  substantially 
states  the  ease. 

J.  R.  Warren,  F.  J.  McCord,  Hooper  &  Zachry,  Barnwell  &  Eherhart, 
for  appellant. — ^In  a  prosecution  for  murder,  where  two  persons  are 
jointly  indicted,  evidence  of  a  previous  general  conversation  between  the 
accused  at  the-  place  where  ttie  homicide  afterwards  occurred  is  not 
admissible,  unless  it  is  shown  that  such  conversation  referred  to  the 
deceased  or  was  in  some  way  connected  with  the  killing.  The  State 
having  failed  to  show  a  conspiracy,  it  is  error  to  admit  testimony 
as  to  the  acts,  conversation  and  whereabouts  of  the  accused  unless 
same  are  shown  to  be  connected  with  the  deceased  or  with  the  killing. 
Goodwin  v.  State,  38  Texas  Crim.  Rep.,  466;  Fossett  v.  State,  55  S. 
W.  Hep.,  497;  HoUey  v.  State,  46  S.  W.  Eep.,  39;  Heffington  v. 
State,  54  S.  W.  Rep.,  755;  Hall  v.  State,  64  S.  W.  Rep.,  248;  Gaines 
V.  State,  53  S.  W.  Rep.,  623. 

The  remarks  or  observations  of  a  crowd  present  at  the  scene  of  a 
diflBculty  are  not  res  gestae,  but  are  hearsay,  and  are  not  admissible. 
Holt  v.  State,  9  Texas  Crim.  App.,  571;  Felder  v.  State,  23  Texas 
CriuL  App.,  477;  Ex  parte  Kennedy,  57  S.  W.  Rep.,  648. 

The  trial  judge  should  never  comment  upon  the  weight  of  the  testi- 
mony in  the  presence  of  the  jury,  and  his  doing  so  is  reversible  error.  A 
remark  made  by  a  presiding  judge  in  the  hearing  of  the  jury  will  have 
precisely  the  same  effect  as  if  given  as  a  formal  instruction.  Art.  767, 
Crim.  Code  Proc. ;  Whitens  Ann.  Stats,  and  authorities  there  collated; 
Moore  v.  State,  26  S.  W.  Rep.,  403 ;  21  Enc.  of  PI.  &  Pr.,  p.  994. 

The  court  erred  in  permitting  ,the  witness.  Dr.  T.  S.  Ragland,  to 
testify,  over  the  objections  of  this  defendant,  to  what  purported  to 
be  a  dying  declaration  alleged  to  have  been  made  by  A.  W.  Harrell 
a  short  while  before  his  death,  because  said  statements  were  not  shown. 
Bateson  v.  State,  80  S.  W.  Rep.,  88. 
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It  being  an  issuable  fact  as  to  whether  Harrell  was  sane  at  the  time 
he  is  alleged  to  have  made  certain  declarations  admitted  m  evidence, 
the  matter  should  have  been  properly  guarded  by  appropriate  instruc- 
tions. The  jury  should  have  been  charged  not  to  consider  any  state- 
ments made  by  Harrell  unless  they  believed  from  the  evidence  that 
he  was  sane  at  the  time  such  statements,  if  any,  were  made.  Eoberts 
V.  State,  '88  S.  W.  Eep.,  221;  Sims  v.  State,  36  S.  W.  Eep.,  256. 

The  law  of  principals  shoidd  not  be  given  to  the  jury  unless  the  facts 
raise  such  issue. 

There  were  no  facts  in  evidence  to  support  such  a  charge 
and  the  action  of  the  court  in  presenting  same  to  the  jury  was 
highly  prejudicial  and  injurious  to  the  rights  of  the  defendant  and  was 
reversible  error.  Floyd  v.  State,  29  Texas  Crim.  App.,  341;  State  v. 
Kenedy,  75  S.  W.  Eep.,  979. 

The  court  erred  in  failing  and  refusing  to  give  to  the  jury  special 
charge  No.  9,  requested  by  the  defendant  as  follows:  **You  are 
charged  that  you  should  not  consider,  but  should  disregard,  the  remarks 
of  T.  H.  Briggs,  one  of  the  private  prosecutors  herein,  in  his  argument 
as  follows:  ^Don^t  let  the  news  go  back  to  Upshur  County  that  the 
murderers  of  Bud  Harrell  have  been  acquitted.'  There  was  no  testi- 
mony to  authorize  such  remarks;  and  in  making  up  your  verdict  you 
should  disregard  such  remarks  and  look  alone  to  the  testimony  as 
given  by  the  witnesses/'  Fuller  v.  State,  30  Texas  Crim.  App.,  559; 
Hatch  V.  State,  8  Texas  Crim.  App.,  416;  Eanes  v.  State,  10  Texas 
Crim.  App.,  421;  Crawford  v.  State,  15  Texas  Crim.  App.,  501;  Cart- 
wright  V.  State,  16  Texas  Crim.  App.,  473;  Hunnicut  v.  State,  18 
Texas  Crim.  App.,  498 ;  Warthan  v.  State,  55  S.  W.  Eep.,  63 ;  Wilson 
V.  State,  81  S.  W.  Eep.,  34. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BEOOKS,  Judge. — Appellant  was  convicted  of  murder  in  the  second 
degree,  and  his  punishment  fixed  at  seven  years  confinement  in  the  pen- 
itentiary. 

This  is  a  companion  case  to  that  of  H.  C.  Wilson  v.  State,  decided 
at  the  Austin  Term,  1905. 

Appellant  filed  a  motion  to  quash  the  indictment,  because  the  charg- 
ing part  reads,  "That  H.  C.  Wilson  and  W.  L.  Wilson  did  then  and 
there  unlawfully  with  his  malice  aforethought  kill."  It  is  a  well-known 
rule  that  bad  spelling  and  ungrammatical  construction  will  not  vitiate 
an  indictment.  It  clearly  appears  that  both  appellant  and  H.  C.  Wil- 
son are  charged  with  killing  deceased  with  malice  aforethought. 

He  also  complains  the  court  erred  in  permitting  Nev  Sorrells  to 
testify,  over  the  objection  of  appellant,  that  appellant  and  his  brother 
(H.  C.  Wilson)  were  standing  in  front  of  W.  C.  Barnwell's  drugstore 
in  Gilmer,  ¥pshur  County,  where  the  difficulty  occurred.  In  this 
there  was  no  error.     The  testimony  of  this  witness  shows  that  appellant 
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and  his  brother  were  talking  together  just  before  the  killing  occurred. 
It  may  be  4hat  this  was  an  innocent  conversation,  as  appellant  insists, 
but  this  would  not  preclude  a  converse  inference  by  the  jury,  and 
hence  it  was  a  fact  legitimately  provable  by  the  State.  What  has  been 
said  above  also  applies  to  the  bill  reserved  to  the  testimony  of  C.  W. 
Douphrate  to  the  same  effect. 

The  eighth  error  assigned  complains  that  the  court  permitted  Jim 
Starr,  over  appellants  objection,  to  testify  that  during  the  progress 
of  the  fight,  he  spoke  to  A.  W.  Harrell  (deceased)  in  a  loud  voice, 
and  said,  "Bud,  Qod  damn  it,  run  out  of  it."  The  bill  presenting  this 
matter  shows  that  both  appellant  and  his  brother  heard  the  statement. 
In  this  there  was  no  error. 

The  ninth  error  complains  that  while  J.  H.  Starr,  a  witness  for 
the  State,  was  being  cross-examined  by  appellant,  he  was  asked  to  state 
whether  this  defendant  went  to  deceased,  after  he  fell,  and  in  response 
to  said  question,  witness  answered:  "If  he  did,  I  did  not  see  him." 
Thereupon  appellant's  counsel  asked,  if  he  could  not  answer  the  ques- 
tion positively.  Witness  reiterated,  "I  think  it  is  positive  enough; 
it  looks  to  me  like  it  is."  The  court  thereupon  remarked,  "I  think  he 
has  answered  it  as  fully  as  he  can.  Things  will  happen  that  a  witness 
ought  to  see,  still  sometimes  they  may  not  see  it."  Appellant  excepted 
to  the  remark  of  the  court.  Thereupon  the  court  stated,  "He  an- 
swered it  in  my  opinion  as  honestly  as  a  witness  can  answer."  Appellant 
objected  to  said  remarks  on  the  ground  that  it  prejudiced  the  rights  of 
appellant.  The  court  states  in  his  explanation  to  this  bill:  "The 
witness  had  stated  minutely  all  the  surroundings;  he  had  stated  fifteen 
or  twenty  times,  if  defendant  cut  deceased  after  he  fell,  and  while  he 
was  on  the  ground  he  did  not  see  it.  He  had  stated  as  often  his  oppor- 
tunities to  see  it.  Defendant  was  trying  to  force  him  to  swear  to  a 
conclusion  that  it  was  impossible  for  defendant  to  have  cut  deceased 
while  he  was  down  without  the  witness  seeing  it.  Witness  had  tes- 
tified fairly,  had  shown  no  disposition  to  evade,  and  was  willing  to 
tell  all  he  saw  and  heard.  After  harassing  the  witness  for  ten  minutes 
on  this  point,  I  thought  it  was  time  to  stop  it,  and  proceed  with  the 
trial.  Witness  and  the  court  had  shown  great  patience  in  the  cross- 
examination  on  this  point  before  interfering  to  stop  it,  and  proceed 
with  the  trial."  The  rules  of  procedure  in  this  State  require  that  trial 
courts  should  studiously  avoid  any  comment  upon  the  weight  of  the 
evidence,  while  ruling  on  the  admission  of  testimony;  or  in  charge  to 
the  jury.  In  view  of  the  explanation  of  the  court  we  cannot  see 
there  was  such  error  as  authorizes  a  reversal.  After  the  witness  an- 
swered the  question,  it  is  legitimate  for  the  trial  court  to  say  so,  and 
as  indicated  by  the  bill,  stop  any  harassment  of  the  witness.  It  is  not 
proper  for  the  court  to  say  anything  indicative  of  the  fact  that  the 
court  believed  the  witness  is  honest  or  dishonest.  It  Is  proper  for 
trial  court  to  protect  a  witness  against  any  supposed  imposition  or 
badgering;  but  it  is  not  proper  to  conmient  on  the  truth  or  falsity  of 
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the  witness'  testimony,  or  make  a  comment  that  can  be  legitimately  or 
naturally  construed  as  such. 

The  fifteenth  error  assigned,  insists  the  court  erred  in  permitting 
Dr.  T.  S.  Eagland,  to  testify  to  what  purported  to  be  a  dying  declara- 
tion, alleged  to  have  been  made  by  A.  W.  Harrell,  deceased,  a  short 
while  before  his  death,  because  said  statement  was  not  shown  to  have 
been  a  part  of  the  res  gestae,  and  did  not  come  within  the  rule  prescribed 
by  law  for  the  introduction  of  dying  declarations.  The  bill  shows  that 
deceased  had  gone  something  like  two  hundred  feet  after  the  diflSculty 
to  FerrelPs  drugstore,  and  within  twenty  minutes  after  the  difficulty 
had  ended,  made  the  statement  complained  of.  State's  counsel  asked 
the  witness,  the  following  question:  "Doctor,  in  your  opinion,  was 
deceased  conscious?  A.  ^Yes,  sir.'  Q.  *What  did  he  say?'  A. 
*Now,  all  this  was  said  in  monosyllables;  that  is,  two  or  three  words 
at  a  time.  The  first  thing  he  said  was,  'What  a  pity!  What  a  pity! 
They  killed  me  for  nothing.  What  will  become  of  my  poor  wife  and 
children/  He  then  turned  to  me,  or  Dr.  Daniels,  I  don't  remember 
which,  and  said,  *Dr.,  can't  you  do  nothing  for  me?'  We  just  told 
him  to  be  quiet.'"  To  support  appellant's  contention  he  refers  us  to 
Bateson  v.  State,  80  S.  W.  Hep.,  88,  where  it  was  held  the  statement  of 
deceased,  "that  they  murdered  me  without  cause"  was  improperly  ad- 
mitted, because  a  witness  can  only  state  matter  involved  in  the  dying 
declaration  to  which  deceased  could  have  testified  as  a  witness  if  alive, 
and  could  not  give  in  evidence  matters  of  opinion;  and  also  cited 
Medina  v.  State,  43  Texas  Grim.  Hep.,  52;  63  S.  W.  Rep.,  331.  In 
Boberts  v.  State,  5  Texas  Crim.  App.,  141,  we  held,  where  witness  testi- 
fied, "Alexander  stated  that  Steve  Roberts  killed  him  for  nothing," 
that  said  declaration  was  not  an  opinion.  In  Sims  v.  State,  36  Texas 
Crim.  Rep.,  154,  we  held  the  following  declaration  admissible:  "Sims 
ought  not  to  have  shot  me,  and  I  did  not  think  Sims  was  going  to 
shoot."  See  also  Connell  v.  State,  46  Texas  Crim.  Rep.,  259 ;  10  Texas 
Ct.  Rep.,  890;  sec.  1008,  White's  Ann.  Code  Crim.  Proc.  We  think 
the  declaration  here,  under  the  last  cited  authorities,  was  admissible, 
and  not  an  opinion  of  the  witness.  However,  that  portion  of  the 
declaration  which  says,  ^'What  will  become  of  my  poor  wife  and 
children?"  was  not  admissible.  Cravens  v.  State,  just  decided.  We 
think  appellant  is  correct  in  his  insistence  that  the  testimony  was 
not  admissible  as  dying  declarations  but  was  admissible  as  res  gestae, 
since  the  same  occurred  within  fifteen  or  twenty  minutes  after  the 
fatal  stab  was  inflicted.  Witness  did  not  testify  that  deceased  knew  he 
was  dying,  although  he  did  die  immediately. 

The  18th  error  complains  that  while  R.  C.  Barnwell,  a  witness  for 
defendant,  was  testifying,  appellant's  counsel  proposed  to  exhibit  to 
said  witness  a  stick  of  native  pine  wood,  about  two  and  one-half  inches 
wide,  at  one  end,  and  about  one  and  a  half  inches  wide  at  the  other  end, 
and  three-quarters  of  an  inch  thick,  and  asked  the  witness  how 
said  stick  compared  with  the  one  which  he  (witness)  had  testified  that 
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deceased  hfed  used  in  the  diflBculty  at  the  time  he  was  killed.  Appellant 
offered  further  testimony  to  show  that  the  original  stick  had  been  turned 
over  to  the  district  clerk  of  Upshur  County,  for  safe  keeping,  but  had 
been  lost.  Appellant  then  oflfered  to  prove  by  witness  that  the  stick  pro- 
posed to  be  exhibited  to  him  was  about  the  same  size,  width  and  material 
as  said  original  stick.  Whereupon  the  court  asked  attorney  for  appellant, 
if  the  stick  which  he  proposed  to  exhibit  was  the  one  used  by  deceased 
at  the  time  of  and  in  the  difiSculty;  and  when  defendant's  counsel  in- 
fonned  the  court  that  it  was  not  the  original  stick,  the  court  of  his 
own  motion,  instructed  the  jury  that  they  would  pay  no  attention  to 
said  stick,  and  thereupon  ordered  the  sheriff  of  Camp  County  to  take 
said  stick  out  of  the  courthouse.  The  witness  was  not  permitted  to 
examine  the  stick,  nor  to  testify  in  any  way  in  regard  to  the  same. 
Had  the  witness  been  permitted,  he  would  have  stated  that  the  stick 
shown  him  was  about  the  same  size  and  character  and  material  as  the 
one  used  by  deceased  in  the  difficulty  with  appellant  and  his  brother. 
Appended  to  this  bill  is  the  following  explanation:  "This  was  one  of 
tl^  last  witnesses  introduced  by  defendant.  A  large  number  of  wit- 
nesses had  testified  and  had  described  the  stick.  The  State  had  closed 
and  defendant  was  about  ready  to  close.  Defendant  had  this  stick 
before  the  trial  commenced.  For  some  time  they  had  displayed  it 
before  the  jury.  I  supposed  it  was  the  stick  used  by  Harrell  and  the 
jury  were  watching.  Attorneys  representing  the  State  objected  to  its 
display  before  the  jury.  To  have  allowed  this  witness  to  testify  would 
have  made  it  necessary  for  the  State  to  reintroduce  a  large  number 
of  witnesses  and  a  great  many  of  them  had  been  excused  and  gone 
home,  probably  twenty  witness  had  already  testified  describing  the  stick. 
This  was  at  the  very  close  of  the  case.  It  would  not  have  been  fair 
under  these  circumstances  to  allow  this  witness  to  compare  the  stick 
offered  with  that  used  by  Harrell."  We  do  not  think  the  court  was  cor- 
rect in  excluding  the  testimony  or  the  stick.  If  as  stated  in  the  explana- 
tion, probably  twenty  witnesses  had  already  described  the  stick,  it  cer- 
tainly would  not  be  necessary  to  bring  said  witnesses  back  to  redescribe 
the  stick.  We  know  of  no  rule  of  law  that  limits  appellant*  in  the  manner 
here  shown,  in  the  introduction  of  his  testimony.  If  the  stick  was  not 
similar  to  the  one  used  by  deceased  on  the  day  of  the  difficulty,  then 
the  testimony,  as  stated  in  the  explanation,  would  clearly  have  shown 
that  said  witness'  statements  were  untrue.  On  other  hand,  if  the  stick 
comported  with  the  testimony  of  the  other  witnesses,  it  was  legitimate 
testimony  to  go  before  the  jury  for  whatever  weight  it  might  have. 
Appellant  insists  that  deceased  was  attempting  to  strike  and  did  strike 
him  with  a  stick.  The  character  and  weight  thereof  was  certainly  a 
material  inquiry  in  the  course  of  this  trial,  and  as  to  when  the  testimony 
was  introduced,  is  a  matter  that  we  do  not  believe  the  discretion  of  the 
court  can  determine.  It  follows,  therefore,  that  the  court  erred  in  re- 
jecting this  testimony. 

Appellant's  23rd  assignment  complains  that  the  court  erred  in  re- 
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fusing  to  permit  H.  C.  Wilson  to  testify  to  any  facts  whatever,  on  the 
ground  that  he  was  jointly  indicted  with  appellant.  The  fact  as  to 
this  matter  are  about  as  follows :  H.  C.  and  W.  L.  Wilson  were  jointly 
indicted  for  this  offense.  H.  C.  Wilson's  case  had  been  reversed  by 
this  court,  -he  having  previously  been  convicted  in  the  district  court. 
He  had  not  been  retried.  The  venue  of  H.  C.  Wilson's  case  was 
changed  to  Wood  County,  and  appellant's  changed  to  Camp  County. 
Under  this  state  of  facts,  we  do  not  think  the  court  erred  in  refusing 
to  permit  H.  C.  Wilson  to  testify  in  this  case. 

The  25th  assignment  complains  that  the  court  erred  in  failing  to 
charge  the  jury  on  the  following  matter :  Appellant  insists  that  it  was 
a  controverted  point  in  the  evidence  whether  A.  W.  Harrell  (deceased) 
was  conscious  and  sane  at  the  time  he  is  alleged  to  have  made  certain 
statements,  just  a  short  while  l>efore  his  death,  as  testified  by  Drs. 
Eagland,  Ferrdl  and  Roberts.  The  evidence  on  this  point  was  con- 
flicting, appellant  insists,  and  the  jury  should  have  been  charged  that 
they  could  not  consider  said  statements  alleged  to  have  been  made 
by  deceased  to  wit:  ^^Vhat  a  pity;  what  a  pity,  they  killed  me  for 
nothing,"  unless  they  should  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  when  said  statement  was  made,  deceased  was  conscious 
and  sane  of  mind.  We  do  not  think  such  a  charge  was  required. 
The  majority  of  this  court  have  heretofore  held  that  the  competency 
of  the  declarant  is  not  requisite  in  order  to  prove  in  res  gestre  declara- 
tions, therefore  this  was  not  an  issue  in  the  case.  Kenney  v.  State,  9  Texas 
Ct.  Rep.,  889. 

The  27th  assignment  complains  of  the  following  portion  of  the 
court's  charge:  "Implied  malice  is  constructive  malice,  and  not  a  fact 
to  be  proved  specifically.  It  is  an  inference  or  conclusion  founded 
upon  the  facts  and  circumstances  of  the  case  as  they  are  ascertained 
to  exist,  thus:  When  the  proof  shows  an  unlawful  killing,  and  no 
evidence  has  been  adduced  establishing  the  existence  of  express  malice 
on  the  one  hand,  or  which  tends  to  establish  any  justification,  excuse 
or  mitigation  on  the  other,  the  law  implies  malice,  and  the  murder  is 
of  the  second  degree.  But  in  this  connection  you  are  charged  that, 
where  an  indictment  charges  murder  on  implied  malice  alone,  and  the 
evidence  establishes  or  tends  to  establish  express  malice  as  a  fact,  it  is 
not  to  be  understood  that  such  proof  would  on  the  one  hand  be  in- 
competent nor  on  the  other  that  it  would  create  a  variance  from  the 
allegation  in  the  indictment;  but  such  evidence,  notwithstanding  it 
shows  express  malice,  would  in  such  case  be  sufficient  to  warrant  a 
conviction  for  murder  in  the  second  degree,  since  express  malice  com- 
prises and  embraces  implied  malice,  just  as  murder  of  the  first  de- 
gree embraces  murder  of  the  second  degree."    This  charge  is  correct. 

We  do  not  think,  as  appellant  insists  in  his  45th  assignment,  that 
the  court  erred  in  charging  on  the  law  of  principals,  since  evidence 
shows  that  at  the  time  of  the  homicide  appellant  and  his -brother  H. 
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C.  Wilson,  were  acting  together  in  the  fight  in  which  deceased  lost 
his  life. 

Appellant  complains  that  the  court  erred  in  failing  to  charge  the 
jury  on  the  law  of  aggravated  assault.  We  think  the  court  should 
have  charged  on  aggravated  assault.  The  evidence  does  not  show  the 
size  and  character  of  the  knife  or  knives  with  which  the  wounds  were 
inflicted  that  caused  deceased's  death.  The  testimony  indicates  it  was 
a  common  pocket-knife.  This  being  true,  it  was  the  duty  of  the  court, 
under  articles  717  and  719,  Penal  Code,  to  charge  on  the  law  of  ag- 
gravated assault.  An  inspection  of  these  articles  shows  that  the  in- 
strument or  means  by  which  the  homicide  is  committed  are  to  be  taken 
in  consideration  in  judging  of  the  intent  of  the  party  offending.  If 
the  instrument  be  one  not  likely  to  produce  death,  it  is  not  to  be  pre- 
sumed that  death  was  designed,  unless  from  the  manner  in  which  it  was 
used  such  intention  evidently  appears.  Furthermore,  where  a  homicide 
occurs  under  the  influence  of  sudden  passion,  but  by  the  use  of  means 
not  in  their  nature  calculated  to  produce  death,  the  person  killing 
is  not  deemed  guilty  of  the  homicide,  unless  it  should  appear  that  there 
was  an  intention  to  kill,  but  the  party  from  whose  act  the  death  re- 
sulted may  be  prosecuted  for  and  convicted  of  any  grade  of  assault 
and  battery.  It  follows  from  these  articles,  in  the  light  of  the  evi- 
dence here  that,  if  the  jury  should  believe  from  the  evidence  that  ap- 
pellant while  laboring  under  the  influence  of  sudden  passion,  used  a 
weapon  not  in  its  nature  calculated  to  produce  death,  then  the  law 
will  not  deem  defendant  guilty  of  homicide  unless  it  appears  there  was 
an  intention  to  kill.  'Then,  if  appellant  did  not  have  the  specific 
intent  to  kill,  he  might  be  guilty  of  aggravated  assault,  or  assault 
and  battery,  as  the  case  may  be.  If  appellant  inflicted  a  serious  wound 
upon  deceased,  it  would  be  merely  the  duty  of  the  court  to  charge  on 
aggravated  assault;  but  if  the  evidence  should  show  that  the  wound 
was  not  a  serious  one,  then  it  would  be  the  duty  of  the  court  to  charge 
on  simple  assault  and  battery.  However,  we  have  discussed  these  statutes 
80  often  that  we  refer  to  the  decisions  of  this  court  for  a  further  dis- 
cussion of  the  same. 

Appellant  further  complains  of  the  argument  of  private  counsel  for 
the  State.  We  do  not  deem  it  necessary  to  discuss  the  same.  However, 
we  again  enjoin  upon  counsel  for  the  prosecution  to  confine  their  re- 
marks to  the  evidence  adduced.  * 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

DAVIDSON,  Presiding  Judge. — I  cannot  agree  that  statements  of 
insane  persons  can  be  used  as  evidence  directly  or  indirectly.  The  in- 
sane party  cannot  testify.  If  he  cannot,  then  his  statement  cannot  be 
used.    The  statute  inhibits  such  testimony. 
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Ex  Parte  H.  E.  Massey. 

No.  Sim.     Decided  December   0,   1905. 

1. — ^Local  Option — ^Plaee  of  Contract — Soliciting  Order — Sale. 

On  trial  for  a  violation  of  the  local  option  law,  where  the  information  charged 
that  G.  was  conducting  in  the  County  of  G.  an  establishment  for  the  sale  of 
liquor;  that  local  option  was  in  force  in  H.  Gounty  and  defendant  was  the 
agent  of  C,  and  as  such  agent  he  solicited  and  received  from  H.  in  H.  County 
an  order  for  the  sale  and  delivery  of  one  quart  of  whisky;  that  it  was  agreed 
between  H.  and  defendant  that  the  order  was  to  be  forwarded  from  H.  Gounty 
to  G.  in  C.  County;  that  C.  reserved  the  right  to  reject  or  fill  the  order;  that  if 
he  filled  the  order  the  whisky  was  to  be  delivered  to  the  express  company  in 
C.  County,  to  be  transported  to  H.  County  and  there  delivered  to  the  purchaser 
H. ;  but  when  the  liquor  was  delivered  to  the  common  carrier  in  G.  County  it 
was  then  and  there  to  become  the  property  of  H.  and  the  express  company  was 
to  transport  the  same  as  the  agent  of  said  H.  Held  that  the  information  charges 
no  violation  of  the  law,  as  the  sale  of  the  whisky  was  made  at  the  point  of  ship- 
ment, if  the  whisky  had  been  delivered  and  reached  its  destination  in  H. 
County. 

2. — Same — Constltntional  Law — Soliciting  Orders — ^Intoxicating  Uqnor. 

The  Act  of  the  Twenty-ninth  Legislature,  page  379,  laws  1905,  prohibiting  the 
solicitation  of  orders  for  the  sale  of  intoxicating  liquor  in  any  territory  where 
local  option  is  in  force,  for  the  sale  or  delivery  of  said  liquor  in  such  territory 
without  regard  to  any  sale  therein,  is  void  under  article  10,  section  20,  of  the 
Constitution  of  the  State  of  Texas,  which  prohibits  sales  only  in  the  local  option 
territory,  and  because  the  solicitation  of  sales  is  not  prohibited  by  said  constitu- 
tional provision. 

8. — Same — Soliciting  Orders  for  Intoxicating  liqnors  no  Offense — Constltntional 
Law. 

Under  article  16,  section  20,  of  the  Constitution  of  the  State  of  Texas,  the 
authority  to  legislate  is  limited ,  to  the  prohibition  of  a  sale  within  the  pre- 
scribed limits  where  the  local  option  law  is  operative,  and  does  not  extend  to 
soliciting  or  taking  orders  in  the  local  option  district  to  deliver  intoxicants  in 
such  district,  as  this  does  not  constitute  a  sale. 

4. — Same— Constltntional  Law — ^Bnle  of  Constmctlon. 

It  is  a  well  known  rule,  sanctioned  by  all  legal  authorities,  that  where  the 
Constitution  provides  how  a  thing  may  or  shall  be  done,  such  specification  is  a 
prohibition  against  its  being  done  in  any  other  manner ;  and  the  solicitation  of  an 
order  to  sell  intoxicants  is  nothing  more  than  an  executory  contract  and  by  its 
very  term  excludes  the  fact  that  a  sale  has  been  consummated. 

5. — Same — Constltntional  Law — Local  Option — ^Inherent  Power  to  Legislate. 

Prior  to  the  adoption  of  article  16,  section  20,  Constitution  of  the  State 
of  Texas,  the  people  had  no  inherent  power  to  legislarte  on  the  subject  of  local 
option,  in  the  absence  of  some  constitutional  provision  authorizing  this,  and  such 
constitutional  provision  gave  the  people  the  right  only  to  prohibit  the  sale  and  not 
the  soliciting  of  orders  of  intoxicating  liquors,  and  the  Legislature  cannot  dele- 
gate greater  authority  to  the  voters  of  the  territory  named,  to  make  a  law  adopt- 
ing local  option  in  such  territory. 

6. — Same— Constltntional  Law — ^Legislative  Power — ^Power  Delegated  to  People. 

When  the  people  spoke  under  article  10,  section  20,  of  the  Constitution  of 
the  State  of  Texas,  the  Legislature  was  deprived  of  its  authority  over  the  sub- 
ject therein  named  and  full  authority  was  expressed  over  the  subject  in  said 
constitutional  enactment,  and  full  authority  was  delegated  therein  to  the  voters 
of  the  locality  to  be  affected,  with  regard  to  the  sale  of  intoxicating  liquors  and 
prohibiting  the  same,  and  nothing  was  left  to  the  legislature  to  regulate,  or  to 
the  exercise  of  police  power  with  reference  thereto  except  with  reference  to  sales 
of  such  intoxicants. 
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7. — Same — Constitntlonal  Law — Jialt  of  Construction. 

The  rule  of  construction  is,  that  when  the  constitution  defines  the  circum- 
stances under  which  a  right  may  be  exercised  or  a  penalty  imposed,  the  specifica- 
tion is  an  implied  prohibition  against  legislative  interference,  to  add  to  the  con- 
dition or  to  extend  the  penalty  to  other  cases. 

8. — Same— Constitutional  Law— Law  Construed — ^Interstate  Commeroe— Exemp- 
tions— ^Xedicinal  Purposes. 
The  Acts  of  the  Twenty-ninth  Legislature,  page  379,  laws  of  1905,  prohibit- 
ing the  solicitation  of  orders  for  the  sale  of  intoxicating  liquor  in  any  territory 
where  local  option  is  in  force,  etc.,  is  invalid  because  it  makes  penal  all  solicita- 
tions as  sales  for  intoxicating  liquors  in  local  option  territory,  and  does  not  except 
the  sale  by  solicitors  from  other  States  under  the  laws  of  Congress  regulating 
interstate  commerce,  and  does  not  except  the  soliciting  of  sales  of  intoxicants  for 
medicinal  purposes. 

9. — Same — Constitutional  Law — ^Bule  of  Construction. 

Where  the  proposed  effect  is  not  to  be  attained  by  striking  out  or  disregarding 
words  that  are  in  the  law,  but  by  inserting  those  that  are  not  now  there,  the 
whole  of  the  law  must  fall  together ;  and  inasmuch  as  the  Act  of  the  Twenty-ninth 
Legislature,  page  379,  the  laws  of  1905,  does  not  except  the  soliciting  of  orders 
for  intoxicants  from  other  States,  or  for  medicinal  purposes,  the  whole  of  the  act 
is  unconstitutional. 

From  Hays  County. 

Original  application  for  habeas  corpus  for  release  from  a  commit- 
ment under  an  information  charging  petitioner  with  a  violation  of  an 
Act  of  the  Twenty-ninth  Legislature,  page  379,  laws  of  1905,  with 
reference  to  soliciting  orders  for  the  sale  of  intoxicating  liquors,  etc. 

The  opinion  states  the  case. 

Newton  £  Ward,  for  relator.r— On  question  of  constitutional  law  article 
16,  sec.  20,  Constitution  of  the  State  of  Texas;  HoUey  v.  State,  14 
Texas  Crim.  App.,  505;  Ex  parte  Brown,  38  Texas  Crim.  Rep.,  295; 
Stallworth  v.  State,  16  Texas  Crim.  App.,  345 ;  Cooley's  Con.  Lim.,  479. 

Howard  Martin,  Assistant  Attorney-General,  M.  B.  Templeton,  for 
the  State.— Bandle  v.  State,  42  Texas,  580 ;  Bowman  v.  State,  40  S.  W. 
Rep.,  796 ;  Smisson  v.  State,  71  Texas,  222. 

DAVIDSON,  Presiding  Judge. — The  last  liCgislature  passed  the 
following  statute:  "That  if  any  person  in  any  county,  subdivision  of 
a  county,  justice's  precinct,  city  or  town,  in  tiiis  State,  in  which  the 
sale  of  intoxicating  liquors  has  been  prohibited  by  law,  shall  solicit  or 
receive  an  order  therein  for  the  sale  or  delivery  of  any  intoxicating 
liquor  in  such  county,  subdivision  of  a  county,  justice's  precinct,  city  or 
town,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished 
by  a  fine  of  not  less  than  $50  nor  more  than  $300,  and  by  confine- 
ment in  the  county  jail  for  any  period  not  less  than  thirty  days  nor 
more  than  ninety  days.''  Appellant  was  charged  by  complaint  and 
information,  in  two  counts,  with  the  violation  of  this  statute.  He 
was  arrested,  and  sued  out  the  writ  of  habeas  corpus  before  this  court. 

The  first  count  in  the  information  charged  that  J.  S.  Carroll  was 
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conducting  in  the  town  of  Maxwell,  Caldwell  County,  an  establishment 
for  the  sale  of  liquor;  that  local  option  was  in  force  in  Hays  County 
on  the  21st  of  August,  1905,  and  applicant  was  the  agent  of  Carroll, 
and  as  such  agent  he  solicited  and  received  from  Eli  Hill,  in  Hays 
County,  an  order  for  the  sale  and  delivery  of  one  quart  of  whisky; 
that  it  was  agreed  between  Hill  and  applicant  that  the  order  was  to 
be  forwarded  from  Hays  County  to  Carroll,  at  his  place  of  business 
at  Maxwell;  that  Carroll  reserved  the  right  to  reject  or  fill  the  order; 
that  if  he  filled  the  order  the  whisky  was  to  be  delivered  to  the 
American  Express  Company,  a  common  carrier  at  Maxwell,  in  Cald- 
well County,  to  be  transported  by  the  express  company  to  Hays  County, 
and  there  delivered  to  the  purchaser,  Eli  Hill;  that  when  the  liquor 
was  delivered  to  the  common  carrier  at  Maxwell,  it  was  then  and  there 
to  become  the  property  of  Hill,  and  the  express  company  was  to  transport 
the  same  as  the  agent  of  said  Hill. 

The  second  count  charges  that,  on  the  21st  of  August,  1905,  ap- 
plicant, in  said  County  of  Hays,  did  solicit  and  receive  in  said  Hays 
County  from  Eli  Hill  an  order  for  the  sale  and  delivery  in  said  Hays 
County,  of  one  quart  of  whisky,  the  same  being  an  intoxicant. 

Under  all  the  authorities  in  Texas  the  first  count  does  not  charge  a 
violation  of  the  law,  even  if  the  Whisky  had  been  delivered  and  reached 
its  destination  in  Hays  County.  The  allegations  set  out  in  the  first 
count  would  constitute  a  sale  at  the  point  of  shipment,  had  there  been 
a  contract  and  the  goods  shipped,  and  not  at  the  point  of  destination. 
Bruce  v.  State,  36  Texas  Crim.  Eep.,  53;  Weldon  v.  State,  36  Texas 
Crim.  Eep.,  34;  Keller  v.  State,  87  S.  W.  Eep.,  669;  James  v.  State, 
45  Texas  Crim.  Eep.,  592;  78  S.  W.  Eep.,  951;  Sedgwick  v.  State,  85 
S.  W.  Eep.,  813;  Parker  v.  State,  85  S.  W.  Eep.,  1155;  Joseph  v. 
State,  86  S.  W.  Eep.,  326;  Luster  v.  State,  86  S.  W.  Eep.,  326;  Sims' 
case,  87  S.  W.  Eep.,  689;  are  directly  in  point  in  regard  to  the  right 
of  the  principal  to  ratify  or  reject  such  orders.  So  under  the  order 
set  out  in  the  first  count,  if  the  sale  had  been  consummated  it  would 
not  have  been  in  Hays  County,  but  at  Maxwell,  Caldwell  County,  and 
that  it  is  necessary  to  have  a  sale  in  the  prohibited  territory  to  con- 
stitute a  violation  of  the  local  option  law.  We  deem  it  unnecesasry 
to  further  discuss  the  first  count  of  the  indictment. 

The  second  count  charges  that  the  order  was  solicited  not  only  in 
Hays  County,  but  the  delivery  was  to  occur  in  Hays  County.  We  sup- 
pose this  was  intended  to  charge  a  state  of  case  that  would  require  the 
shipper  to  deliver  the  property  in  Hays  County,  and  the  property 
to  remain  his  until  it  reached  the  consignee  in  the  local  option  terri- 
tory. In  other  words,  that  by  the  terms  of  the  act  in  question,  the 
Legislature  intended  only  to  prohibit  the  soliciting  and  taking  of  or- 
ders in  the  local  option  territory,  when  the  contract  was  to  be  con- 
sunmiated  by  the  sale  and  delivery  of  the  goods  in  the  local  option  terri- 
tory. But  the  further  question  is  still  involved  in  a  general  way,  that 
the  Legislature  intended  to  prohibit  the  soliciting  of  orders  in  local 
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option  territory,  where  the  ultimate  object  of  the  consummation  of  that 
contract  was  the  sending  of  the  goods  into  the  local  option  territory, 
without  reference  to  where  the  sale  might  be  consummated,  in  or  out 
of  the  local  option  territory. 

It  is  not  the  law,  if  the  party  solicits  or  takes  the  order  in  a  local 
option  district  to  deliver  intoxicants  in  such  district,  that  it  constitutes 
a  sale.  If  this  is  the  final  termination  of  the  matter,  there  would 
be  no  sale.  There  might  not  even  be  a  contract  for  a  sale.  If  the 
solicitation  ended  the  transaction,  there  would  be  no  contract.  Why? 
Because  the  parties  solicited  either  failed  or  declined  to  accept  the 
terms  oflFered  by  the  party  soliciting  the  order.  If  there  was  an  ac- 
ceptance and  an  order  given,  still  there  would  be  nothing  but  a  con- 
tract to  deliver  or  sell  at  some  future  period.  This  is  not  suflBcient. 
Why?  Because  there  must  be  a  sale,  and  such  sale  must  be  within 
the  prohibited  territory  in  order  to  come  within  the  provisions  of 
article  16,  section  20,  of  the  Constitution.  This  section  alone  furnishes 
the  authority  for  local  option  legislation,  and  limits  the  authority  of 
legislation  to  the  prohibition  of  sale  "within  the  prescribed  liiuits'' 
where  the  law  is  operative.  It  is  a  well  known  rule,  sanctioned  by 
all  legal  authority  that  where  the  Constitution  provides  how  a  thing 
may  or  shall  be  done,  such  specification  is  a  prohibition  against  its  being 
done  in  any  other  manner.  This  is  but  the  application  of  the  familiar 
rule,  that  the  expression  of  one  thing  is  the  exclusion  of  any  other ;  and 
therefore  is  decisive  of  legislative  authority.  This  doctrine  was  fully 
discussed  in  HoUey^s  case,  14  Texas  Crim.  App.,  516,  and  quite  a 
number  of  subsequent  cases.  The  recent  case  of  White  v.  State,  85 
S.  W.  Rep.,  9,  is  strongly  in  point.  See  also  Stallworth^s  case,  16  Texas 
Crim.  App.,  345 ;  Ex  parte  Brown,  38  Texas  Crim.  Bep.,  295 ;  Stephens 
v.  State,  85  S.  W.  Rep.,  797,  and  numerous  authofities  already  cited, 
supra.  In  White's  case,  supra,  there  was  an  agreement  to  sell  and 
deliver  the  intoxicating  liquor  in  the  local  option  district,  and  the 
money  was  paid  to  the  solicitor  by  the  party  from  whom  the  order 
was  sought.  Before  delivery  of  the  goods,  the  solicitor  of  the  order 
cancelled  the  contract,  and  returned  the  money  to  the  would-be  pur- 
chaser. Under  this  state  of  case,  it  was  held  not  to  be  a  violation 
of  the  law,  because  there  was  no  consummation  of  the  contract;  that 
is,  no  sale  had  been  made.  The  solicitation  had  only  merged  into  a 
contract  for  the  delivery  of  the  goods.  But  the  sale  did  not  occur,  that 
is  the  goods  were  not  delivered.  The  writer  did  not  participate  in  the 
decision  in  that  case,  and  the  report  of  the  case  shows  his  absence.  It 
may  be  safely  asserted  that  a  solictation  of  an  order  is  not  even  a  con- 
tract; that  if  accepted  and  merged  into  a  contract,  then  it  is  not  a  sale, 
but  simply  an  agreement  to  sell.  It  is  nothing  more  than  an  executory 
contract,  and  by  its  very  terms  excludes  the  fact  that  a  sale  has  been 
consummated.  On  the  very  face  of  the  agreement  the  stipulations  are 
for  a  sale  at  some  future  time.  The  act  in  question  not  only  seeks 
to  punish  that  which  is  not  a  sale,  but  provides  a  penalty  for  the  doing 
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of  an  act  which  the  law  itself  recognizes  not  to  be  a  sale,  and  which, 
by  the  terms  of  the  agreement  cannot  be  a  sale.  The  punishment  de- 
nounced is  for  soliciting  an  order  for  the  sale  or  for  a  -delivery.  This 
solicitation  may  be  rejected,  or  if  accepted,  it  is  not  necessary  that  it 
be  executed  in  order  to  call  for  a  punishment  under  the  terms  of  the 
act  in  question.  It  excludes  the  idea  that  the  intoxicant  is  delivered. 
The  offense  is  complete  by  the  terms  of  the  law  without  a  delivery, 
or  even  without  a  contract  for  delivery.  A  sale  is  not  necessary.  The 
party  would  be  punished  whether  the  sale  was  in  fact  consummated  or 
not.  This  is  so  clearly  in  violation  of  the  terms  of  the  constitutional 
provision  cited  supra,  that  we  deem  it  almost  unnecessary  to  discuss  it. 
Again,  the  law  is  violative  of  the  Federal  Constitution  and  the  Wilson 
Act  of  Congress  regulating  Interstate  Commerce.  The  act  in  question 
makes  no  exception  in  favor  of  Interstate  Commerce  shipments  or  con- 
tracts. It  punishes  alike  whether  the  solicitation  is  for  State  or  in- 
terstate shipments.  That  it  is  violative  of  the  federal  laws  cannot  be 
questioned,  in  the  face  of  a  hundred  years  of  decisions  by  the  courts, 
federal  and  State.  This,  it  occurs  to  us,  would  render  the  act  void. 
See  Western  Union  Tel.  Co.  v.  State,  62  Texas,  630;  Kimbrough  v. 
Bamett,  93  Texas,  301;  T.  &  P.  Ry.  v.  Mahaffey,  11  Texas  Ct.  Rep., 
858;  State  v.  Hamey,  65  S.  W.  Rep.,  946;  120  Ind.,  575;  19  Fed. 
Rep.,  679.  To  hold  otherwise  would  impute  to  the  Legislative  and 
executive  departments,  a  purpose  to  discriminate  against  the  citizens  of 
this  State,  in  favor  of  those  of  other  States,  and  an  intent  to  punish 
our  citizens  for  an  act  which  would  be  entirely  innocent  if  done  by 
the  citizens  of  other  States.  To  hold  that  the  Legislature  intended  such 
discrimination  would  not  only  be  a  reflection  on  that  branch  of  the 
government  as  to  their  intelligence,  and  a  criticism  upon  their  sense 
of  fairness  and  jilfttice,  but  would  give  the  law  such  a  construction  as 
would  lead  to  absurd  and  unjust  results.  Courts  will  not  do  this, 
unless  forced  by  the  plain,  certain  and  unambiguous  language  em- 
ployed by  the  Legislature  showing  that  such  was  their  purpose.  The 
terms  of  this  act  do  not  require  that  it  be  given  such  a  construction. 
Certainly  our  Legislature  never  intended  to  pass  a  law,  the  operation  of 
which  would  authorize  citizens  of  other  States  to  come  ad  libitum  into 
local  option  territory,  solicit  orders,  and  turn  the  entire  shipment  of 
liquor  into  such  territory  over  to  liquor  dealers  outside  the  State,  to 
the  exclusion  of  our  own  people,  and  pimish  severely  our  citizens  for 
an  act  which  is  entirely  innocent  if  committed  by  the  liquor  dealers  of 
other  States.  A  construction  of  a  law  must  be  avoided  which  leads 
to  injustice  and  absurdities.  Under  the  interstate  commerce  clause 
of  our  Federal  Constitution,  our  Legislature  is  powerless  to  prevent 
shipments  of  goods  into  this  State  from  another  State,  under  a  con- 
tract between  a  citizen  of  this  State  and  the  citizens  of  the  State  from 
which  the  goods  may  be  shipped.  Exception  was  not  made  in  the  act 
under  consideration  in  favor  of  parties  resident  outside  the  State;  but 
the  terms  of  the  law  are  framed  to  cover  all  parties  who  undertake 
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to  take  orders  in  the  prohibited  territory,  whether  State  or  interstate. 
As  directly  pertinent  to  this  question,  see  Western  Union  Tel.  Co.  v. 
State,  supra.  Being  inoperative  and  unconstitutional  as  to  interstate 
commerce,  the  terms  of  the  law  are  so  worded  and  constructed  that 
this  feature  of  it  cannot  be  excluded,  without  rendering  the  whole  act 
void.  Therefore,  the  whole  act  must  fall  as  being  unconstitutional. 
We  therefore  hold,  that  the  act  is  violative  of  article  16,  section  20, 
of  our  State  Constitution;  and  second,  that  it  is  violative  of  the  Federal 
Constitution  and  Act  of  Congress  regulating  interstate  commerce. 
So,  in  any  event,  and  from  any  standpoint,  this  law  is  beyond  legislative 
authority  and  cannot  stand.  The  applicant  is  therefore  ordered  dis- 
charged from  custody. 

Relator  discharged. 

Henderson,  Judge,  will  file  reasons  for  concurring. 

Brooks^  Judge,  dissents. 

ON  REHEARING. 
March  14,  1906. 

HENDERSON,  Judge. — The  applicant  was  ordered  discharged  at 
the  Tyler  Term,  and  is  now  before  us  on  motion  for  rehearing  filed 
by  the  State.  In  connection  with  the  motion  respondent  has  filed  an 
able  brief,  in  which  the  propositions  announced  by  the  court  in  the 
original  opinion  are  strenuously  attacked;  and  it  is  urged  that  in 
consonance  with  correct  legal  principle,  and  the  authorities  bearing 
on  the  question,  a  rehearing  should  be  granted  and  applicant  remanded. 

As  we  understand  the  act  of  the  Twenty-Ninth  Legislature  (Laws 
1905,  page  379),  it  prohibits  the  solicitation  of  orders  for  the  sale  of  in- 
toxicating liquor  in  any  territory  where  local  option  is  in  force,  for  the 
sale  or  delivery  of  said  liquor  in  such  territory,  and  this  without  regard  to 
any  sale  in  the  territory.  The  original  opinion  hejd  that  said  act  was 
invalid,  on  two  grounds:  First,  that  the  Constitution  authorized  the 
prohibition  of  sales  only  in  a  local  option  territory,  and  thus  negatived 
any  other  authority  on  the  part  of  the  Legislature  to  make  other  police 
regulation.  And,  second,  that  the  act  of  the  Legislature  as  formulated, 
apprehended  the  solicitation  of  sales,  lawful  in  themselves,  and  which 
the  Legislature  had  no  power  to  inhibit,  and  therefore  the  act  was  void. 
Bespondent  denies  that  article  16,  section  20,  of  the  Constitution  is 
restrictive  to  sales  alone,  or  that  it  denies  to  the  Legislature  the  exercise 
of  other  police  power  in  furtherance  of  and  tending  to  aid  the  power 
given  to  the  people  in  said  article  of  the  Constitution;  and  cites  us  to 
Bowman^s  case,  38  Texas  Crim.  Eep.,  14;  Handle's  case,  42  Texas,  580; 
and  Smisson  v.  State,  71  Texas,  222. 

Bowman's  case,  in  effect,  holds  that  sales  for  sacramental  and  medicinal 
purposes  were  eliminated  from  the  provisions  of  the  Constitution  pro- 
hibiting the  sales  of  intoxicating  liquor ;  that  such  sales  were  not  within 
the  evil  contemplated  being  within  themselves  useful.  The  first,  being 
Vol.  49  Crim.— 5. 
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sales  for  sacramental  purposes,  and  protected  by  another  clause  of  the 
Constitution;  and  the  latter  was  excepted  as  being  necessary  to  the 
welfare  of  the  people;  that  it  was  not  necessary  for  the  Legislature 
to  except  the  same — the  exception  inhering  in  the  Constitution  itself; 
that  the  act  of  the  Legislature  was  simply  a  legislative  construction 
of  the  Constitution.  Their  construction  was  certainly  not  the  exercise 
of  more  power  than  was  given  by  the  Constitution.  Therefore,  it  was 
not  a  case  of  ultra  vires,  as  stated  in  Bowman's  case,  supra.  The  Act 
of  the  Legislature  is  in  accord  with  the  rule  laid  down  in  1  Black- 
stone  Com.  (Coole/s  4th  ed.)  page  60,  and  the  illustration  therein 
given.  Rule  4  relating  to  interpretation  of  laws  is  as  follows:  "As 
to  the  effects  and  consequences,  the  rule  is,  that  where  words  bear 
either  none,  or  a  very  absurd  signification,  if  literally  imderstood,  we 
must  a  little  deviate  from  the  received  sense  of  them.  Therefore  the 
Bolognian  law,  mentioned  by  Puffendorf  which  enacted,  'that  whoever 
drew  blood  in  the  streets  should  be  -puniAed  with  the  utmost  severity,* 
was  held  after  long  debate  not  to  extend  to  the  surgeon,  who  opened 
the  vein  of  a  person  that  fell  down  in  the  street  with  a  fit.*'  So  that, 
in  construing  article  16,  section  20,  we  simply  eliminated  the  matter, 
as  not  within  the  evil  contemplated.  In  the  statute  now  before  us,  the 
solicitation  of  sales  by  drummers  from  other  States  is  as  much  within 
the  evil  contemplated  as  sales  by  our  own  citizens.  We  cannot  there- 
fore hold  that  the  Legislature  intended  to  eliminate  these  under  the 
rule  above  indicated.  Nor  is  the  Brown  case,  38  Texas,  295,  when 
rightly  understood,  authority  in  support  of  any  contention  made  by 
respondent.  See  the  opinion  of  this  court  in  Ex  parte  Massey,  decided 
at  the  Tyler  Term.  In  the  latter  case  it  was  shown  that  the  cold-storage 
act  was  no  part  of  the  local  option  law,  and  had  no  bearing  as  to  the 
sale  of  liquor:  the  prohibition  of  which  alone  was  authorized  by  the 
Constitution.  In  that  case,  in  speaking  of  the  keeping  of  a  cold  storage 
as  being  violative  of  the  local  option  law,  the  writer  said:  "A  closer 
scrutiny  of  the  question  renders  this  proposition  at  least  doubtful,  as 
it  is  not  a  direct  assault  on  the  local  option  law,  but  appears  to  be 
outside  of  the  law,**  which  we  think  is  clearly  the  case,  and  marks  the 
distinction  between  said  Brown  case  and  the  case  at  bar,  which  has 
a  direct  bearing  as  to  the  sale  of  liquor  in  local  option  territory,  which 
is  the  matter  of  prohibition  under  our  Constitution. 

Respondent  was  not  fortunate  in  the  citation  of  the  Randle  case, 
inasmuch  as  the  question  as  to  the  offering  for  sale  of  a  lottery  ticket, 
was  not  involved  in  that  case.  Randle  was  indicted  for  establishing 
a  lottery,  under  the  name  of  the  Galveston  Gift  Enterprise  Association, 
and  the  question  was  simply  whether  such  institution  was  a  lottery. 
So  far  as  we  have  been  able  to  discover,  the  court  nowhere,  even  as 
dicta,  holds  constitutional  the  act  of  the  Legislature  which  made  it 
criminal,  to  offer  a  lottery  ticket  for  sale.  But  we  concede,  if  that 
question  had  been  before  the  court,  they  should  have  so  held.  That 
case  came  under  the  Constitution  of  1869,  which  was  brought  forward 
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from  the  Constitution  of  1845,  under  which  said  prosecution  was  had. 
The  article  reads  as  follows:  ^'No  lottery  shall  be  authorized  by  this 
State,  and  the  buying  and  selling  of  lottery  tickets  within  this  State 
is  prohibited/'  That  was  simply  a  limitation  on  the  Legislature  with 
reference  to  authorizing  the  establishment  of  lotteries  within  this  State. 
The  clause  imparted  no  power  to  the  Legislature;  nor  did  it  take  away 
from  the  Legislature,  any  legislative  power  on  the  subject.  In  ac- 
cordance with  the  general  rule,  as  announced  in  respondent's  brief,  in 
the  absence  of  restriction,  the  Legislature  had  plenary  power  over  the 
subject.  The  same  observations  may  be  made  with  reference  to  Smisson 
V.  State,  71  Texas,  222,  cited  by  respondent.  The  court  there  held  that- 
the  power  given  in  the  Constitution  to  the  Legislature  to  authorize  the 
sale  of  school  lands,  did  not  by  implication  deny  the  power  of  the 
Legislature  to  authorize  the  leasing  of  the  same.  We  heartily  concur 
with  the  observation  there  made  by  Judge  Stayton:  "That  a  power, 
clearly  legislative  in  its  character,  not  expressly  denied  to  the  Legislature, 
ought  not  to  be  held  to  be  denied  by  implication,  unless  its  exercise  would 
obstruct  the  exercise  of  a  power  expressly  granted."  Both  of  said  cases 
were  under  a  clause  of  the  Constitution  directly  bearing  on  the  authority 
and  duty  of  the  Legislature.  In  the  last  mentioned  case,  the  Legislature 
unquestionably  could  have  authorized  the  sale  of  school  lands,  in  the  ab- 
sence of  some  constitutional  inhibition.  It  was  merely  held  in  that 
case  that  the  power  expressed  in  the  Constitution  to  make  sale  of  such 
lands  which  the  Legislature  had  before,  did  not  deprive  the  Legislature 
of  the  power  to  make  other  disposition  of  such  school  lands  not  in- 
consistent with  the  granted  power. 

That  is  not  the  question  here.  In  the  case  before  us,  the  people 
had  no  inherent  power  to  legislate  on  the  subject  of  local  option  prior 
to  the  adoption  of  article  16,  section  20.  As  early  as  the  case  of 
State  V.  Swisher,  17  Texas,  441,  it  was  held,  that  the  Legislature  could 
not  delegate  to  voters  or  the  people  the  power  to  pass  laws,  in  the  ab- 
sence of  some  constitutional  provision  authorizing  this.  Judge  Lips- 
comb, who  rendered  the  decision  says:  ^*But  besides  the  fact  that 
the  Constitution  does  not  provide  for  such  reference  to  the  voters  to 
give  validity  to  the  acts  of  the  Legislature,  we  regard  it  as  repugnant 
to  the  principles  of  the  representative  form  of  government  by  our 
Constitution.  Under  our  Constitution  the  principle  of  law  making  is 
that  the  laws  are  made  by  the  people :  not  directly  but  by  and  through 
their  chosen  representatives.  By  the  act  under  consid^ation  this  prin- 
ciple is  subverted,  and  the  law  is  proposed  to  be  made  at  last  by  the 
popular  vote  of  the  people,  leading  inevitably  to  what  was  intended  to 
be  avoided;  confusion  and  great  popular  excitement  in  the  enactment 
of  laws."  This  principle  was  reaflBrmed  in  San  Antonio  v.  Jones,  28 
Texas,  p.  19. 

It  was  not  until  the  adoption  of  article  16,  section  20  in  the  Con- 
stitution of  1876,  that  power  was  given  in  the  organic  law,  authorizing 
the  delegation     of  power  to  the  qualified  voters  to  enact  local  option 
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in  the  territory  therein  mentioned.  That  clause  was  amended  in  the 
Constitution  of  1891;  and  both  it  and  the  original  clause  authorized 
the  Legislature  to  enact  a  law  whereby  the  qualified  voters  in  said  terri- 
tory may  determine  by  a  majority  vote  from  time  to  time  whether  the 
sale  of  intoxicating  liquor  shall  be  prohibited  within  the  prescribed 
limits.  No  one  will  deny  that  this  enactment  was  a  delegation  of  au- 
thority to  the  voters  of  the  territory  named^  to  make  a  law  adopting 
local  option  in  such  territory.  The  people  or  the  voters  of  the  locality 
did  not  have  this  before.  The  Legislature  retained  in  full  its  power 
over  the  subject;  but  when  the  people  spoke  under  this  clause  of  the 
Constitution,  the  Legislature  was  deprived  of  its  authority  over  the 
subject;  and  full  authority,  that  is  the  authority  expressed  over  the 
subject  in  said  enactment,  was  delegated  to  the  people,  or  the  voters 
of  the  locality,  who  represent  as  to  this  matter  the  people  of  the  terri- 
tory. That  power  so  delegated,  expresses  the  method  which  the  voters 
can  pursue  with  regard  to  intoxicating  liquors;  that  is,  the  voters  of 
the  locality  are  authorized  to  pass  a  law  prohibiting  the  sale  of  intoxicat- 
ing liquors  within  the  local  option  territory.  As  we  understand  it,  the 
whole  subject  matter  is  exhausted,  nothing  is  left  to  regulate.  The 
putting  into  operation  of  section  20  abolishes  the  liquor  traflBc  altogether, 
leaving  nothing  to  the  exercise  of  police  power.  Whatever  power  can 
be  exercised  must  be  with  reference  to  sales,  and  them  only.  If  the 
Legislature  had  undertaken  to  authorize  the  people  to  vote  on  the  ques- 
tion as  to  whether  the  people  would  penalize  an  offer  to  sell  intoxicating 
liquors,  it  would  not  have  been  in  execution  of  the  delegated  power. 
It  would  have  been  ultra  vires.  No  more  was  the  Legislature  au- 
thorized to  couple  such  a  provision  with  the  prohibition  of  sale:  much 
less  could  the  Legislature  interfere  and  of  themselves  interpolate  a 
provision  making  penal  the  offer  to  sell  intoxicating  liquors.  The  peo- 
ple were  authorized  to  vote  only  upon  one  question,  that  was  the  pro- 
hibition of  sales  of  intoxicating  liquors.  The  power  granted  was  ex- 
clusive, and  the  Legislature  could  make  penal  only  that  which  the 
voters  of  the  locality,  were  authorized  to  adopt.  The  provision  of  our 
Constitution  on  the  subject  of  local  option  was  intended  to  prescribe 
a  method  of  dealing  with  the  question,  and  to  exclude  any  other  rule 
or  method,  at  least  so  far  as  local  option  territory  is  concerned.  The 
application  of  this  doctrine  was  recognized  in  HoUe/s  case,  14  Texas 
Crim.  App.,  505,  referred  to  in  the  original  opinion.  In  that  case, 
the  question  of  gift  was  involved,  and  it  was  there  held  that  the  Legisla- 
ture could  not  authorize,  or  if  authorized  by  the  Legislature,  the  voters 
of  the  locality  could  not  pass  a  law  prohibiting  the  gift  of  intoxicating 
liquors.  It  was  there  contended  that  the  inhibition  of  a  gift  was  in 
aid  of  the  main  proposition,  to  wit:  the  prevention  of  sales  of  iu' 
toxicating  liquor.  The  court  there  quotes  with  approval  what  Judge 
Cooley  says  on  this  subject,  to  wit :  "It  is  established  as  a  general  rule 
that  when  the  Constitution  gives  a  general  power  or  enjoins  a  duty,  it 
also  gives  by  implication  every  particular  power  necessary  for  the  exer- 
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cise  of  the  one  or  the  enjoyment  of  the  other.  The  implication  under 
this  rule,  however,  must  be  a  necessary,  not  a  conjectural  or  argumenta- 
tive one.  And  it  is  further  modified  by  another  rule,  that  where  the 
means  for  the  exercise  of  a  granted  power  are  given,  no  other  or  differ- 
ent means  can  be  implied  as  being  more  eflfective  or  convenient.  ♦  *  * 
Another  rule  of  construction  is,  that  when  the  Constitution  defines  the 
circumstances  under  which  a  right  may  be  exercised  or  a  penalty 
imposed,  the  specification  is  an  implied  prohibition  against  legislative 
interference,  to  add  to  the  condition  or  to  extend  the  penalty  to  other 
cases.  (Cooley^s  Const.  Lim.,  4  ed.,  p.  78.)^'  The  court  further  say: 
"This  rule  is  decisive  of  the  controversy.  The  Constitution  defines  the 
circumstances  under  which  the  people  may  prohibit  the  sale  of  intoxi- 
cating liquors  under  legislative  enactment,  and  the  Legislature  have 
attempted  to  extend  the  prohibition  to  a  gift,  and  have  imposed  a 
penalty  for  giving  away  intoxicating  liquors.  This  they  had  no  au- 
thority to  do.  On  the  contrary  the  Constitution  having  specified  the 
bounds  within  which  they  were  to  act,  it  was  a  direct  assumption  and 
usurpation  of  unwarranted  power  to  go  beyond  those  bounds.^'  Steele 
V.  State,  19  Texas  Crim.  App.,  425;  Dawson  v.  State,  25  Texas  Crim. 
App.,  670.  This  principle  has  been  since  followed,  as  the  established 
doctrine  in  this  State.  Even  in  the  act  prohibiting  blind  tigers,  it  was 
held  that  there  had  to  be  a  sale  before  the  law  with  reference  to  blind 
tigers  became  operative.  Segars  v.  State,  51  S.  W.  Bep.,  211.  And 
so  it  has  been  held  that  the  prescription  of  a  physician,  without  the  ac- 
companying sale  is  inoperative.  Williams  v.  State,  10  Texas  Ct.  Bep., 
979. 

On  the  second  proposition  we  hold  that  the  act,  as  formulated, 
renders  it  invalid;  that  is,  the  act  is  in  its  terms  comprehensive,  and 
makes  penal  all  solicitations  of  sales  for  intoxicating  liquors,  in  local 
option  territory — ^there  is  no  exception  as  to  the  sale  by  solicitors  from 
other  States,  under  the  laws  of  Congress  regulating  interstate  com- 
merce; and  there  is  no  exception  as  to  soliciting  sales  for  medicinal 
purposes.  All  of  these  sales  are  lawful  sales  in  local  option  territory. 
Sedgewick  v.  State,  85  S.  W.  Bep.,  813;  Snearley  v.  State,  40  Texas 
Crim.  Bep.,  607. 

In  this  connection  we  observe  as  a  matter  of  surprise  that  counsel 
for  respondent  contend  that  the  soliciting  of  the  sale  of  liquor  by 
persons  representing  some  house  situated  in  another  State,  does  not 
come  within  the  laws  governing  interstate  commerce;  that  is,  the  con- 
tention is  that  soliciting  the  sale  of  goods  is  not  interstate  commerce. 
The  authorities  are  all  one  way  on  this  question.  See  17  Amer.  &  Eng. 
Ency.  of  Law,  p.  64,  notes  9  and  10;  McCall  v.  Cal.,  196  U.  S.,  104. 
And  in  Bobbins  v.  Shelby  Taxing  Dist.,  120  XJ.  S.,  497,  the  court  say : 
"The  negotiations  of  sales  of  goods  which  are  in  another  State,  for  the 
purpose  of  introducing  them  into  the  State  in  which  the  negotiation  is 
made,  is  interstate  commerce. 

Now^,  we  apprehend  it  will  be  conceded,  as  stated  above,  that  sales 
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or  solicitations  or  oflEering  for  sale  of  intoxicating  liquor  in  local  option 
territory,  is  legitimate  as  interstate  commerce,  and  for  medicinal  pur- 
poses under  the  rules  prescribed  by  our  Legislature.  It  will  also  be  ad- 
mitted that  there  are  no  terms  in  the  act,  excepting  these  sales  from 
its  provisions — that  is,  the  act  is  all  embracing,  and  according  to  its 
letter  makes  such  sales  penal.  Now,  there  is  a  line  of  decisions  which 
authorize  us  to  reject  certain  portions  of  an  act,  which  are  uncon- 
stitutional, and  retain  as  valid  the  constitutional  portions  where  the  act 
is  severable.  But  here  we  have  no  exceptions  or  clauses  relating  to 
these  legal  sales,  in  the  shape  of  provisos  or  otherwise.  So  that,  in 
order  to  validate  the  act,  we  are  asked  to  interpolate  the  exceptions, 
and  then  reject  them,  and  hold  valid  the  penalizing  of  soliciting  sales 
of  intoxicating  liquor,  over  which  the  Legislature  had  power  to  punish. 
This  cannot  be  done.  We  quote  from  Sutherland  on  Stat.  Const.,  sec. 
173,  as  follows:  "In  United  States  v.  Eeese,  92  U.  S.,  214,  it  was 
held  that  the  power  of  Congress  to  legislate  at  all  upon  the  subject  of 
voting  at  State  elections  rests  upon  the  fifteenth  amendment  to  the 
Federal  Consitution,  and  can  be  exercised  by  providing  a  punishment 
only  when  the  wrongful  refusal  to  receive  the  vote  of  a  qualified  voter 
at  such  election  is  because  of  his  race,  color  or  previous  condition  of 
servitude.  A  congressional  enactment  not  confined  in  its  operation  to 
unlawful  discrimination  on  account  of  race,  color  or  previous/  condi- 
tion of  servitude  transcends  the  constitutional  limit,  and  is  unauthorized. 
Waite,  C.  J.,  said,  TV^e  are  therefore  directly  called  upon  to  decide 
whether  a  penal  statute  enacted  by  Congress,  with  its  limited  powers, 
which  is  in  general  language  broad  enough  to  cover  wrongful  acts  with- 
out as  well  as  within  the  constitutional  jurisdiction,  can  be  limited  by 
judicial  construction  so  as  to  make  it  operate  only  on  that  which  Con- 
gress may  rightfully  prohibit  and  punish.  For  this  purpose  we  must 
take  these  sections  of  the  statute  as  they  are.  We  are  not  able  to  reject  a 
part  which  is  unconstitutional  and  retain  the  remainder,  because  it  is 
not  possible  to  separate  that  which  is  unconstitutional,  if  there  be  any 
such,  from  that  which  is  not.  The  proposed  effect  is  not  to  be  at- 
tained by  striking  out  or  disregarding  words  that  are  in  the  section,  but 
by  inserting  those  that  are  not  now  there.  Each  of  the  sections  must 
stand  as  a  whole  or  fall  altogether.  The  language  is  plain.  There  is 
no  room  for  construction,  unless  it  be  as  to  the  effect  of  the  Constitu- 
tion. The  question,  then,  to  be  determined  is,  whether  we  can  intro- 
duce words  of  limitation  into  a  penal  statute  so  as  to  make  it  specific, 
when,  as  expressed,  it  is  general  only.  It  would  certainly  be  dangerous 
if  the  Legislature  could  set  a  net  large  enough  to  catch  all  possible 
offenders,  and  leave  it  to  the  courts  to  step  inside  and  say  who  could 
be  rightfully  detained  and  who  should  be  set  at  large.  This  would, 
to  some  extent,  substitute  the  judicial  for  the  legislative  department  of 
the  government.  The  courts  enforce  the  legislative  will  when  ascer- 
tained, if  within  the  constitutional  grant  of  power.  ♦  ♦  ♦  To  limit 
this  statute  in  the  manner  now  asked  would  be  to  make  a  new  law, 
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not  to  enforce  an  old  one.  That  is  no  part  of  our  duty/  This  view 
has  been  repeatedly  approved  in  subsequent  cases."  U.  S.  v.  Harris, 
106  U.  S.,  629;  Trade  Mark  cases,  100  U.  S.,  82;  Va.  Coupon  cases, 
114  id.,  306;  Baldwin  v.  Franks,  120  TJ.  S.,  678;  James  v.  Bowman, 
190  U.  S.,  127.  In  this  case  the  principle  is  laid  down  that  penal 
legislation  broader  than  the  mandate  cannot  be  sustained,  the  court 
having  no  power  to  amend  or  reform  it.  The  court  here  says:  "It 
is  urged,  however,  that  the  general  description  of  the  offense  included 
the  more  limited  one,  and  that  the  section  was  valid  where  such  was 
in  fact  the  cause  of  denial.*'  The  court  in  following  the  line  of  de- 
cisions mentioned,  says:  *^e  deem  it  unnecessary  to  add  anything 
to  the  views  expressed  in  these  opinions.  We  are  fully  sensible  of 
the  general  great  wrong  results  from  bribery  at  elections  and  do 
riot  question  the  power  of  Congress  to  punish  such  offenses,  when  com- 
mitted in  respect  to  the  election  of  federal  officers.  At  the  same  time 
it  is  all  important  that  the  criminal  statute  should  define  clearly  the 
offense  which  it  purports  to  punish,  and  that  when  so  defined  it  should 
be  within  the  limits  of  the  power  of  the  legislative  body  enacting  it. 
Congress  has  no  power  to  punish  bribery  at  all  elections.  The  limits 
of  its  power  are  in  respect  to  elections  in  which  the  nation  is  directly 
interested,  or  in  which  some  mandate  of  the  national  Constitution  is 
involved,  and  the  courts  are  not  at  liberty  to  make  a  criminal  statute 
broad  and  comprehensive  in  its  terms  (and  in  these  terms  beyond  the 
power  of  Congress)  and  change  it  to  fit  some  particular  transaction 
which  Congress  might  have  legislated  for  if  it  had  seen  fit.**  We  be- 
lieve these  citations  are  peculiarly  applicable  to  the  question  we  are 
discussing:  especially  under  our  statute  with  reference  to  offenses,  which 
requires  that  all  offenses  be  defined.  It  is  not  for  the  court  to  legislate 
into  a  statute  provisos  or  exceptions  which  may  be  surmised  the  Legis- 
lature intended  to  put  there  and  did  not,  for  the  purpose  of  then 
judicially  legislating  such  provisos  out  of  the  statute. 

We  see  no  reason  to  overturn  the  decisions  of  this  court,  since  the 
HoUey  case,  which  hold  that  article  16,  section  20,  affords  the  method 
by  which  local  option  can  be  adopted  in  localities.  That  method  is  the 
prohibition  of  the  sale  of  intoxicating  liquors  in  such  territory,  and 
can  only  be  put  into  force  by  a  vote  of  the  majority  of  the  voters  in 
such  locality;  and  the  Legislature  is  not  authorized  to  submit  to  them 
any  other  issue  than  that  marked  out  by  the  Constitution.  That  is 
exclusive  and  exhaustive.  There  is  nothing  reserved  to  the  Legislature, 
its  only  function  being  to  regulate  how  the  vote  shall  be  taken  on 
this  question,  and  to  pass  laws  for  the  punishment  of  the  sale  of  in- 
toxicating liquor  in  violation  of  the  law,  which  the  people  have  made. 
But  if  it  should  be  conceded  that  the  Legislature  had  the  power  in  the 
first  mstance  to  punish  the  solicitation  of  a  sale  of  intoxicating  liquor 
in  local  option  territory  without  submitting  it  to  a  vote  of  the  people  in 
such  locality,  then,  as  we  have  shown,  it  did  not  pass  a  law  legal  in 
form,  and  capable  of  enforcement. 

The  motion  for  rehearing  is  accordingly  overruled.         Overruled. 
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J.  Herbert,  Alias  J.  Purney,  v.  The  State. 

No.  3359.     Decided  December  6,   1905. 

1. — ^Assault  with  Intent  to  Rape — ^Indictment. 

See  case  for  indictment  held  to  be  sufficient  to  support  a  conviction  for  assault 
with  intent  to  rape.    Following  Croomes  v.  State,  40  Texas  Crim.  Rep.,  672. 

2. — Same— Alibi — ^Aggravated  Assault — ^Impotency. 

On  a  trial  for  an  assault  with  intent  to  rape,  where  the  defendant  admitted 
his  presence  with  the  girl  alleged  to  have  been  raped,  and  where  the  prosecutrix's 
testimony  showed  that  it  was  his  unquestioned  purpose  to  have  carnal  inter- 
course with  her,  and  that  he  directed  his  efforts  to  accomplish  that  purpose,  he 
denying  such  attempt;  and  the  evidence  not  requiring  a  charge  on  impotency, 
there  was  no  error  in  not  charging  on  the  law  of  alibi,  aggravated  assault  or 
impotency. 

8. — Same — Charge  of  Court — ^Force. 

See  case  for  charge  of  court  criticised,  which  is  held  to  be  sufficient,  on  trial 
for  assault  with  intent  to  rape. 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried  below  be- 
fore Hon.  J.  K.  P.  Gillaspie. 

Appeal  from  a  conviction  of  an  assault  with  intent  to  rape;  penalty, 
two  years  imprisonment  in  the  penitentiary. 

The  following  statement  taken  from  the  brief  of  the  State's  counsel 
is  substantially  correct:  "The  State's  testimony  shows  that  on  May 
11,  1905,  prosecutrix,  aged  10  years,  was  going  to  market,  and  while 
passing  the  repair  shop  of  appellant  was  called  by  him,  and  went  in 
to  see  what  he  wanted,  and  when  she  got  to  the  door  he  grabbed  her, 
and  carried  her  inside  the  shop,  shut  the  door,  put  her  on  a  bed,  and 
made  an  attempt  to  penetrate  her  person.  When  he  caught  hold  of 
her,  she  hollered  and  he  put  his  hand  over  her  mouth.  She  told  him 
to  get  off  of  her  and  leave  her  alone,  and  when  she  hollered  he  held 
her  down,  and  put  his  hand  over  her  mouth.  When  he  got  up  he  gave 
her  a  dime.  Delia  Austin  testified  that  she  heard  the  prosecutrix  cry- 
ing or  grunting  in  the  shop,  and  heard  appellant  ask  her,  Vhat  in  hell 
she  was  grunting  about';  he  said  that  somebody  on  the  outside  would 
hear  them,  then  prosecutrix  said  appellant  hurt  her,  and  witness  heard 
appellant  reply  that  he  hadn't  got  it  into  her  yet!  She  also  heard 
appellant  tell  her  to  stand  up,  and  then  tell  her  to  lie  down,  and  from 
prosecutrix  groaning,  so  low,  witness  concluded  that  his  hand  was  over 
her  mouth.  Witness  in  order  to  see  and  hear,  got  down  on  the  ground 
by  his  shop.  It  was  also  shown  that  a  discharge  was  noticed  on  the 
legs  of  prosecutrix  as  she  came  out  of  the  shop.  On  the  day  after, 
prosecutrix  was  examined  by  a  physician,  who  testified  that  there  was 
slight  irritation  of  the  private  parts  of  prosecutrix,  showing  that  some 
degree  of  force  had  been  used  upon  her,  in  an  effort  at  penetration. 

"Appellant  admitted  the  presence  of  the  little  girl  in  his  shop,  and 
that  the  door  was  shut;  he  says  that  the  door  might  have  swung  shut, 
or  he  may  have  shut  it;  that  all  that  occurred  was  that  the  child 
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asked  him  for  a  dime,  and  that  they  talked  awhile,  and  that  he  gave  ' 
her  a  dime,  and  she  went  on  out;  that  he  never  had  her  on  a  bed  at 
all,  and  made  no  attempt  to  assault  her." 

The  defendant  as  a  witness  denied  any  assault  upon  the  girl,  his 
theory  being  that  it. was  a  plot  or  trick  invented  by  the  mother  of 
the  girl  and  others;  that  there  was  bad  feeling  between  him  and  them; 
that  they  charged  him  with  the  assault  at  a  time  he  was  not  in  the 
jhop  where  it  was  alleged  it  occurred;  that  he  took  drugs  to  excite' 
his  animal  passion,  etc. ;  that  the  neighbors  did  not  hear  the  outcry  of 
the  girl,  etc.;  that  some  of  the  Staters  witnesses  were  prostitutes,  etc. 

The  indictment  charged  that  J.  Herbert,  etc.,  on  or  about,  etc.,  with 
force  and  arms,  then  and  there  in  and  upon  Inez  Timmins,  a  female, 
then  and  there  under  the  age  of  15  years,  did  make  an  assault  with 
intent,  then  and  there,  to  commit  the  offense  of  rape,  upon  the  said 
Inez  Timmins,  by  then  and  there  attempting,  by  force,  threat  and 
fraud  to  ravish  and  have  carnal  knowledge  of  the  said  Inez  Timmins, 
the  said  Inez  Timmins  not  then  and  there  being  the  wife  of  the  said 
J.  Herbert,  alias,  etc.    Against  the  peace  and  dignity  of  the  State. 

The  entire  charge  of  the  court  was  as  follows:  "Rape  is  the  carnal 
knowledge  of  a  female  or  woman,  under  the  age  of  15  years,  by  a  man, 
with  or  without  her  consent  and  with  or  without  the  use  of  force. 

'^The  use  of  any  unlawful  violence  upon  the  person  of  another  with  the 
intent  to  injure,  whatever  be  the  means  or  degree  of  violence  used  is  an 
assault  and  battery,  and  if  a  man  shall  assault  a  woman,  a  female  under 
the  age  of  15  years,  who  is  not  then  and  there  the  wife  of  said 
man,  with  the  intent  to  have  carnal  knowledge  of  her  and  to  ravish 
her,  he  is  guilty  of  an  assault  with  the  intent  to  commit  rape. 

"If  you  should  find  and  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  about  the  time  and  place  alleged  in  the  indictment,  the 
defendant  was  a  man  and  did  make  an  assault  and  battery  in  and 
upon  Inez  Timmins,  with  the  intent  to  ravish  and  have  carnal  knowl- 
edge of  her  the  said  Inez  Timmins,  that  is,  to  penetrate  the  female 
sexual  organ  of  her,  the  said  Inez  Timmins,  with  the  male  sexual  or- 
gan of  him,  the  said  defendant,  or  he  then  and  there  attempted  to 
do  so,  and  she  the  said  Inez  Timmins  was  then  and  there  a  female 
and  under  the  age  of  15  years  and  not  then  and  there  the  wife  of 
him  the  said  defendant,  by  force  and  with  or  without  her  consent,  then 
find  him  guilty  as  charged  and  assess  his  punishment  by  confinement  in 
the  State  penitentiary  for  not  less  than  two  years. 

"The  defendant  is  presumed  to  be  innocent  until  his  guilt  is  es- 
tablished by  the  evidence  to  the  satisfaction  of  the  jury  beyond  a  reason- 
able doubt  and  unless  you  are  so  satisfied  find  him  not  guilty. 

"You  are  the  exclusive  judges  of  the  credibility  of  the  witnesses  and 
the  weight  of  the  evidence  and  by  your  conclusions  thereon  you  will 
determine  your  verdict.*' 

Reynolds  &  BarJcley,  for  appellant. — First,  Appellant  contends  that 
the  indictment  having  contained  the  following  allegation:    "By  then 
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and  there  attempting,  by  force,  threats,  and  fraud  to  ravish  and  have 
carnal  knowledge  of  the  said  Inez  Timmins'^  the  State  was  compelled 
to  prove  and  charge  correctly  upon  same  in  order  to  sustain  a  convic- 
tion. The  State  alleges  the  use  of  force,  threats,  and  fraud,  with  the 
consent  of  the  female,  an  anomaly  in  pleading.  Allegations  of  force, 
threats,  and  fraud,  should  in  6uch  cases  never  be  used.  Standard 
precedents  and  prescribed  form  do  not  contain  them.  In  order  to 
sustain  a  conviction  the  allegation  of  force,  threats  and  fraud  contained, 
in  the  indictment  were  required  to  be  proven.  Moore  v.  State,  20 
Texas  Crim.  App.,  275;  Jenkins  v.  State,  34  Texas  Crim.  Eep.,  201; 
Munoz  V.  State,  85  S.  W.  Eep.,  11;  Morgan  v.  State,  50  S.  W.  Eep., 
718. 

Force,  as  applicable  to  assault  and  battery,  applies  also  to  the  crime 
of  rape,  and  it  must  have  been  such  as  might  reasonably  be  supposed 
suflScient  to  overcome  resistance,  taking  into  consideration  the  relative 
strength  of  the  parties  and  other  circumstances  of  the  case.* 

Penal  Code,  article  634,  and  authorities  cited  thereunder.  There  is 
but  one  definition  of  '^force'^  known  to  our  laws  and  that  is  the  defini- 
tion given  in  our  Penal  Code.  In  order  to  prove  "force^'  the  State 
must  prove  that  the  defendant,  intended  if  it  become  necessary,  to 
force  compliance  with  his  desires.  The  court  cannot  graft  upon  pre- 
scribed form  for  indictment  for  this  offense  a  new  form  and  make  a 
new  definition  of  ^^force"  never  before  enunciated  either  by  decisions  or 
act  of  the  Legislature  and  apply  to  said  new  form  and  convict  appellant 
thereby.  Such  procedure  is  not  consistent  with  justice.  Had  the  State 
wished  to  try  appellant  upon  the  theory  of  the  case  as  charged  upon 
it  should  have  granted  a  new  trial,  returned  a  new  indictment  without 
such  allegations  according  to  prescribed  form,  and  then  tried  him  thereby. 
In  that  event  the  defendant  would  have  been  apprised  of  what  the 
State  intended  to  prove  and  could  then  have  been  prepared  to  meet 
the  same. 

Had  the  State  made  out  its  case  by  proof  of  '^threats"  could  it  have 
proven  some  other  and  different  form  or  kind  of  threats  than  that 
defined  by  Penal  Code,  article  635?  Suppose  the  girl,  Inez  Timmins 
had  testified  as  follows :  ^T  was  in  Joe  Herbert's  shop  standing  by  his 
work-bench  and  he  said  he  would  slap  me  if  I  did  not  have  intercourse 
with  him  and  we  started  back  to  the  bed  when  a  man  came  in.  I 
was  standing  by  him  at  the  bench  all  the  time  but  I  was  not  afraid 
he  would  hurt  me  much  or  that  he  would  kill  me,  though  he  was  stand- 
ing right  by  me  and  raised  his  hand  just  like  he  intended  to  strike 
me.^'  Would  this  justify  or  warrant  the  court  in  making  a  new  defini- 
tion of  "threats"  and  charging  upon  the  same  and  convicting  appellant 
thereby?  Certainly  not.  The  State  would  have  had  to  prove  the 
statutory  "threats"  that  is  that  the  'threats  were  such  as  might  reason- 
ably create  a  just  fear  of  death  or  great  bodily  harm,  in  view  of  the 
relative  condition  of  the  parties  as  to  health,  strength,  and  all  other 
circumstances  of  the  case."    The  same  would  also  apply  to  attempt 
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to  rape  by  fraud  and  should  apply  to  '^force."  The  court  used  the 
definition  of  force  in  assault  and  battery  without  reference  to  force  as 
defined  by  Penal  Code,  article  634.  We  have  no  such  definition  of 
force  under  an. allegation  of  "force^^  used  in  an  indictment  and  have 
but  one  definition  of  it  and  where  the  State  alleges  it  should  prove 
every  allegation  as  contained  in  said  definition. 

The  exact  question  here  raised  has  not  been,  as  far  as  we  have  been 
able  to  find,  decided,  and  the  cases  discussing  it  inferentially  do  not 
decide  and  are  not  applicable. 

Penal  Code,  article  608,  defines  this  offense  as  follows:  ^If  any 
person  shall  assault  a  woman  with  the  intent  to  commit  the  offense  of 
rape.  *  *  *^'  When  an  indictment  is  drawn  under  this  article  for 
this  offense  committed  upon  a  girl  under  15  years  of  age  the  authorities 
hold  that  allegations  of  force,  threats,  and  fraud,  should  never  be  used. 
The  reasoning  supporting  this  rule  is  apparent  and  plain.  To  prove 
an  assault  with  intent  to  maim  under  article  604,  or  "Assault  with 
intent  to  murder^^  under  article  605,  or  ''Assault  with  intent  to  rape'' 
under  article  608,  what  must  the  State  and  what  should  it  allege  and 
prove?  First,  under  each  the  State  must  prove  an  "Assault*'  and 
what  is  an  assault  is  left  to  no  uncertainty  but  is  plainly  defined  by 
Penal  Code,  article  587,  v/hich  reads  as  follows:  "The  use  of  any 
unlawful  violence  upon  the  person  of  another,  with  the  intent  to  injure 
him^  whatever  be  the  means  or  the  degree  of  violence  used,  is  an  as- 
sault and  battery.  Any  attempt  to  commit  a  battery,  or  any  threaten- 
ing gesture,  showing  in  itself  or  by  words  accompanying  it  an  im- 
mediate intention,  coupled  with  an  ability  to  commit  a  battery,  is  an 
assault."  Then  to  establish  this  offense  it  is  first  incumbent  upon  the 
State  to  allege  an  assault  and  to  prove  such  assault  as  defined  above. 
Just  that  amount  of  force.  Then  in  addition  to  this  the  State  must 
allege  and  prove  that  said  assault  was  committed  with  the  specific  inten- 
tion of  committing  rape  and  what  is  rape.  Bape  is  the  carnal  knowl- 
edge of  a  female  under  the  age  of  15  years,  with  or  without  her  con- 
sent and  with  or  without  the  use  of  force,  threats  or  fraud.  Then  in 
addition  to  assault  as  defined  by  Penal  Code,  article  587,  the  State 
must,  under  proper  allegations,  only  prove  the  intent  to  have  carnal 
knowledge  with  the  female  and  that  she  was  under  the  age  of  15 
years.  To  this  offense  "force"  as  defined  by  Penal  Code,  article  634, 
then  has  no  application  unless  the  woman  is  over  the  age  of  15  or 
unless  the  State  has  made  unnecessary  allegations.  In  the  event  that 
the  woman  is  alleged  to  be  over  the  age  of  15  it  then  becomes  a  part, 
a  constituent  part  of  the  offense  of  rape  and  should  be  alleged  and 
proven.  If  the  State  allege  the  use  of  force,  threats,  or  fraud  where 
the  girl  is  under  the  age  of  15  it  becomes  descriptive  of  the  identity 
of  the  offense  and  must  be  proven  as  alleged  to  support  the  indict- 
ment. Construing  the  articles  as  above  they  are  harmonious  and  their 
meaning  dear  and  obvious.  There  being  no  incongruity  or  making 
of  new  definitions  or  assuming  that  certain  facts  constitute  such  force 
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as  is  reasonably  supposed  sufficient  to  overcome  resistance,  taking  into 
consideration  the  relative  strength  of  the  parties,  and  other  circum- 
stances of  the  case. 

The  reasoning  used  in  the  Grooms  case  supports  this  construction 
of  these  articles.  A  part  of  this  opinion  reads  as  follows :  "Therefore, 
•without  elaboration  we  hold,  whetiier  the  female  under  the  age  of  15 
years  consents  or  not  to  an  assault  with  intent  to  rape  it  is  an  offense 
and  makes  no  difference  whether  there  is  any  force.^^ 

Grooms  v.  State,  40  Texas  Crim.  Bep.,  683,  on  motion  for  rehearing 
contains  the  following:  "Of  course  there  must  be  force  used,  and  the 
same  kind  of  force  as  is  used  in  an  assault  or  an  assault  and  battery; 
and  this  must  be  sufficient  to  overcome  resistance,  taking  into  con- 
sideration the  relative  strength  of  the  parties,  and  other  circumstances 
of  the  case.  Now  what  are  the  circumstances  of  the  case?  Evidently, 
that  the  assaulting  party  was  a  strong  vigorous  man,  and  that  the 
prosecutrix  was  a  helpless  child,  having  no  mind  to  the  enormity  of 
the  offense,  and  incapable  of  yielding  her  consent.  Under  such  cir- 
cumstances, I  insist  that  when  an  adult  male  takes  hold  of  a  child^ 
and  lays  her  down,  pulls  up  her  clothes,  gets  on  top  her  and  is  making 
preparation  to  pentrate  her  female  organ  with  his  male  organ  ♦  ♦  ♦ 
he  is  guilty  of  an  assault  with  intent  to  rape.*'  However,  in  that  in- 
dictment this  question  is  not  involved  but  we  quote  the  same  as  the  most 
favorable  opinion  for  the  State  on  such  indictments.  But  according 
to  this  opinion  should  not  the  court  charge  "that  the  force  used  must  con- 
stitute the  use  of  unlawful  violence,  and  this  must  be  such  as  is  suffi- 
cient to  overcome  resistance,  taking  into  consideration  the  relative 
strength  of  the  parties  and  the  circumstances  of  the  case  but  if  you 
believe  that  the  female  is  under  the  age  of  15  such  force  may  be  pre- 
sumed from  such  facts  as  that  the  male  is  an  adult,  and  takes  hold 
of  the  child,  lays  her  down,  pulls  her  dress  up,  and  prepares  to  penetrate 
her  female  organ  with  his  male  organ  if  you  should  find  that  such 
facts  are  proven.^' 

But  does  not  this  construction  make  an  incongruity  in  the  law  and 
the  decisions  thereimder?  Does  not  the  placing  of  the  construction 
as  given  on  page  three  and  above  upon  all  the  articles  render  them 
harmonious?  It  places  a  conviction  or  makes  the  same  depend  then 
not  upon  this  article  defining  "force*'  but  upon  assault  as  defined  by 
article  587  and  that  part  of  article  633  defining  rape  of  a  woman 
under  the  age  of  15  years.  This  is  the  construction  of  those  articles 
defining  and  making  penal  "Assault  with  intent  to  maim,**  assault  with 
intent  to  murder/'  and  the  same  reasoning  and  construction  should  be 
given  to  ''assault  with  intent  to  rape.** 

Howard  Martin,  Assistant  Attorney-General ;  W.  C.  Oliver,  District 
Attorney,  and  E.  T.  Branch,  for  the  State. — The  indictment  charged 
that  the  assault  was  made  upon  a  female  under  the  age  of  consent,  by 
force,  threats  and  fraud,  but  did  not  contain  the  allegation  that  the 
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assault  "wag  without  her  consent/^  Appellant  contends  that  under 
this  indictment^  the  court  should  have  charged  on  force,  the  same  as 
if  the  prosecutrix  had  been  a  grown  woman,  and  cites  Jenkins  v.  State, 
34  Texas  Crim.  Eep.,  201;  Morgan  v.  State,  50  S.  W.  Eep.,  718;  and 
Munoz  V.  State,  85  S.  W.  Sep.,  11.  Against  these  authorities  the 
State  cites:  McAvoy  v.  State,  51  S.  W.  Eep.,  928;  Croomes  v.  State, 
51  S.  W.  Eep.,  924,  53  S.  W.  Eep.,  882;  Carter  v.  State,  70  S.  W.  Eep., 
971 ;  Allen  v.  State,  36  Texas  Crim.  Eep.,  381 ;  Moore  v.  State,  20  Texas 
Crim.  App.,  275.  It  will  be  noted  that  in  the  cases  cited  by  appellant, 
the  indictment  charged  that  the  assault  was  "without  the  consent  of  the 
female,''  and  also  that  in  each  of  said  cases,  there  was  no  statement  of 
facts,  so  that  the  court  could  not  determine  whether  there  was  any 
force  of  any  character  used,  not  even  showing  that  the  person  of  the 
female  had  ever  been  touched  by  the  appellant  in  those  cases. 

In  McAvoy  v.  State,  the  indictment  was  exactly,  in  effect,  the  same  as 
in  this  case.  The  allegation  was  that  the  defendant  did  attempt  to 
ravish  and  carnally  know.  *T{avish''  implies  force;  so  that  the  allega- 
tion in  this  case  of  force,  threats  and  fraud,  is  the  same  so  far  as  force 
is  concerned.  The  statute  makes  it  immaterial  whether  force  is  used 
when  the  female  is  under  the  age  of  consent.  In  this  case  force  was 
used.  The  child  was  grabbed  and  put  on  a  bed;  a  grown  man  held 
her  down,  and  when  she  tried  to  cry  out,  he  hushed  her  cries  with  his 
hand.  An  examination  of  her  person  showed  that  some  degree  of  force 
was  used  upon  her.  The  attempt  to  have  intercourse  with  her  was 
both  threats  and  fraud,  McAvoy  case,  supra.  The  taking  hold  of  her, 
with  the  intent  to  have  carnal  knowledge  of  her,  was  an  assault  with 
intent  to  rape  by  force.  The  failure  to  completely  penetrate  her  was  per- 
haps owing  to  her  size.  If  appellant  abandoned  his  intention  because 
of  that  fact,  it  would  not  relieve  him  of  the  guilt  of  his  attempt. 

The  court's  definition  of  an  assault  with  intent  to  rape  was  abstractly 
correct,  and  in  applying  the  law  directly  to  the  facts,  the  court  gave  the 
jury  instructions  that  they  must  find  beyond  a  reasonable  doubt  that 
the  appellant,  by  force,  made  an  assault  with  the  intent  to  have  carnal 
knowledge  of  her.  There  being  no  allegation  that  the  prosecutrix  did 
not  consent,  this  was  not  an  issue,  and  the  court  was. not  required  to 
give  the  statutory  definition  of  "force"  as  applied  to  a  grown  woman. 
Nor  was  the  court  required  to  charge  on  aggravated  assaidt.  The  evi- 
dence did  not  raise  the  issue.  It  either  occurred  as  claimed  by  the  State, 
or  it  did  not  occur.  Eicks  v.  State,  87  S.  W.  Sep.,  345.  Appellant 
denied  the  entire  transaction  and  contradicted  the  State's  testimony. 
The  jury  accepted  the  State's  theory,  and  the  evidence  is  sufficient  to 
support  the  conviction.  Appellant's  evidence  does  not  raise  the  issue 
of  impotency.  It  is  contended  that  the  charge  is  on  the  weight  of  the 
evidence,  but  it  is  not  pointed  out  in  what  particulars,  and  we  are  un- 
able to  do  so.  The  evidence  does  not  raise  the  issue  of  alibi.  Appellant 
admits  that  prosecutrix  was  in  his  shop  when  the  door  was  shut. 

Appellant  also  contends  that  the  court  should  have  charged  on  alibi 
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with  reference  to  prosecutrix,  that  if  she  was  not  present  at  the  alleged 
assault,  the  jury  would  acquit  appellant.    This  is  frivolous. 

The  charge  on  reasonable  doubt  has  been  heretofore  held  not  to  be 
error.    Winfield  v.  State,  72  S.  W.  Rep.,  182. 

E.  T.  Branch,  for  the  State. — Theie  being  no  form  in  the  books 
White  or  Wilson  for  assault  with  intent  to  rape  upon  a  female  under 
the  age  of  consent,  I  suggest  the  following : 

**A.  B.  on  the day  of ,  A.  D. ^  in  the  said  County  of 

y  State  of  Texas,  in  and  upon  C.  D.  did  make  an  assault,  with  the  in- 
tent then  and  there  to  have  carnal  knowledge  of  the  said  C.  D. ;  the  said 
C.  D.  being  then  and  there  a  female  under  the  age  of  15  years,  and 
being  then  and  there  not  the.  wife  of  the  said  A.  B.  Against  the  peace 
and  dignity  of  the  State/' 

HENDERSON",  Judge. — Appellant  was  convicted  of  an  assault  with 
intent  to  rape,  and  his  punishment  assessed  at  two  years  confinement  in 
the  penitentiary;  hence  this  appeal.  The  indictment  properly  charged 
an  assault  on  a  female  under  the  age  of  15  years,  by  the  \ise  of  force. 
See  the  subject  discussed  in  Croomes  v.  State,  40  Texas  Crim.  Rep.,  672, 
particularly  on  motion  for  rehearing. 

There  was  no  necessity  for  the  court  to  charge  on  alibi.  As  we  under- 
stand the  testimony,  appellant  admitted  his  presence  with  the  girl  al- 
leged to  have  been  raped.  It  does  not  occur  to  us  that  the  court  was 
required  to  charge  on  aggravated  assault.  The  testimony  of  prosecutrix 
shows  that  the  unquestioned  purpose  of  appellant  was  to  have  carnal 
intercourse  with  her,  and  that  his  efforts  were  directed  to  accomplish 
that  purpose.  He  denies  that  he  made  the  attempt  at  all.  The  evi- 
dence did  not  require  the  court  to  charge  on  impotency. 

Appellant  criticises  the  charge  of  the  court  in  other  respects,  and 
also  the  verdict  of  the  jury,  but  we  do  not  deem  it  necessary  to  discuss 
said  criticisms,  as  they  appear  to  be  of  a  frivolous  character.  There 
being  no  error  in  the  record,  the  judgment  is  aflSrmed. 

Affimtted, 


Carl  Craven  v.  The  State. 

No.  3275.     Decided  December  6,   1905. 

1. — ^Mnrder — ^Dying  Declaration — ^Rule  of  Evidence— Predicate. 

In  order  to  authorize  the  introduction  of  evidence  of  dying  declarations,  it  is 
incumbent  on  the  State  to  prove;  that  the  deceased  when  he  made  it  was  con- 
scions  of  approaching  death  and  believed  there  was  no  hope  of  his  recovery;  that 
the  declaration  was  voluntarily  made,  and  not  through  the  persuasion  of  any 
person;  that  it  was  not  made  in  answer  to  interrogatories  calculated  to  lead 
deceased  to  make  any  particular  statement;  and  that  deceased  was  of  sane  mind 
at  the  time  of  making  the  declaration. 

S. — Same— Case  Stated — ^Predicate  not  Snffloient. 

On  a  trial  for  murder,  it  was  error  to  introduce  the  dying  declaration  of 
deceased  upon  the  predicate  that  deceased  said,  **I  believe  I  am  fatally  shot,*' 
which  statement  was  made  about  11  o'clock  at  night,  and  the  purported  dying 
declaration  was  made  the  following  day  at  about  5  o'clock  in  the  evening;  the 
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evidence  further  showing  that  only  two  hours  before  deceased  made  said  state- 
ment he  expressed  a  doubt  as  to  whether  he  was  mortally  wounded.  Following: 
Ledbetter  v.  State,  23  Texas  Crim.  App.,  247 ;  Ex  parte  Meyers,  33  Texas  Crim. 
Bep.,  201. 

8. — Same — ^Evidence — Character  of  Dying  Declaration. 

Dying  declarations  can  only  be  admissible  where  the  death  of  the  deceased 
is  the  subject  of  the  charge,  and  the  circumstances  of  the  death  are  the  subject 
of  the  dying  declaration,  and  it  was  error  of  the  court  on  a  trial  for  murder  to 
admit  statements  as  dying  declarations  having  no  reference  to  the  death  and  its 
cause  of  deceased. 

4. — Same— Evidence— Refl  Oestae— Declarations  of  Defendant. 

On  a  trial  for  murder,  it  was  error  to  exclude  the  statement  of  defendant  to 
his  father  made  within  four  or  six  minutes  after  the  homicide,  and  in  which 
statement  he  gave  an  account  of  the  difficulty.  Such  testimony  under  the  facts 
of  this  case  was  also  admissible  to  corroborate  defendant,  his  testimony  having 
been  attacked  as  varying  with  that  made* by  him  on  the  witness  stand. 

Appeal  from  the  District  Court  of  Kaufman.  Tried  below  before 
Hon.  J.  E.  Dillard. 

Appeal  from  a  conviction  of  murder  in  second  degree;  penalty,  five 
years  imprisonment  in  the  penitentiary. 

The  dying  declarations  of  deceased  gave  the  following  account  of  the 
homicide :  "Deceased  told  me  [witness]  that  he  got  in  the  wagon  with 
defendant  at  the  store  and  started  off  down  the  road,  said  he  was  going 
to  Pyles  Prairie  to  pick  cotton,  and  that  they  had  gone  some  distance 
and  defendant  said  to  him :  *Ed,  we  have  not  been  getting  along  very 
well  of  late,  and  it  looks  like  we  ought  to  try  to  do  better  and  come 
to  some  better  understanding  and  get  along  better.'  Deceased  said, 
*Yes,  I  think  so,  we  have  not  been  getting  along  well,  I  think  we  ought 
to  try  to  arrange  matters  and  settle  this  thing  and  get  along/  That 
they  talked  the  matter  over  and  the  deceased  said  to  the  defendant :  'I 
have  not  anything  against  you  at  all,  Carl,  not  anything.'  He  says,  If 
you  get  sick  and  need  any  help,  need  my  assistance,  I  am  willing  to  do 
anything  I  can  for  you.'  Deceased  said  they  settled  the  thing  and 
they  went  on  down  the  road  together,  and  got  down  to  the  comer  of 
Buchanan  pasture,  turned  west  where  there  was  a  mail  box.  Defend- 
ant asked  deceased  to  get  out  and  look  in  the  mail  box,  that  he  was 
looking  for  a  letter,  or  a  note  there  for  some  party,  he  agreed  to  leave 
him  a  letter  that  day,  and  that  he  was  feeling  very  bad  and  sick  and 
did  not  feel  like  getting  out ;  and  that  deceased  got  out  and  went  to  the 
mail  box  when  defendant  began  shooting." 

One  of  the  State's  witnesses,  among  other  things,  testified  to  the 
homicide  as  follows:  "The  first  I  saw  was  the  defendant  standing  in 
his  wagon,  facing  eastwards  with  his  pistol  in  his  hand  pointing  east- 
ward, and  I  heard  the  report  of  a  pistol  and  then  the  next  I  saw  was 
deceased,  he  looked  like  to  me,  he  was  either  running  or  backing.  There 
was  a  mail  box  there  nearby  ♦  ♦  *  .  The  wagon  was  stopped  and 
defendant  was  standing  in  the  wagon  ♦  ♦  ♦  .  i  looked  from  the 
deceased  back  to  defendant  and  when  I  looked  back  to  deceased  I  did 
not  see  him  any  more,  I  suppose  he  had  fallen;  and  then  I  looked  at 
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defendant  and  he  had  jumped  out  of  the  wagon  and  ran  back  a  piece, 
it  must  have  been  half  way  to  the  gate  *  *  *  .  He  ran  east  and 
stopped  and  fired  two  shots ;  I  heard  three  shots  fired  in  all  *  *  *  . 
He  han  back  to  the  wagon,  got  into  it  and  drove  off  in  a  gallop/' 

The  evidence  is  very  voluminous,  showing  that  defendant  and  deceased 
were  brothers-in-law;  that  they  had  some  litigation  between  them  and 
bitter  feeling  resulted.  Defendant  testified  of  some  previous  difficulty 
between  him  and  deceased,  and  the  wife  of  deceased  testified  to  threats 
of  violence  and  language  indicating  that  deceased  was  likely  to  attack 
defendant.  Defendant  claimed  that  he  acted  in  self-defense  in  the  diffi- 
culty with  deceased  who  was  the  superior  in  strength.  The  above 
statement  with  that  contained  in  the  opinion  elucidates  the  points  at 
issue. 

Toung  Adams,  for  appellant. — On  question  of  dying  declaration:  10 
Ant  and  Eng.  Enc.  Law,  364;  State  v.  Partlow,  4  S.  W.  Bep.,  14; 
Meyer  v.  State,  86  Am.  State  Eep.,  634,  and  notes.  On  question  of 
declaration  of  defendant  as  res  gestae:  Craig  v.  State,  30  Texas  Crim. 
App.,  619 ;  Scott  v.  State,  10  Texas  Ct.  Bep.,  928 ;  Freeman  v.  State,  40 
Texas  Crim.  Bep.,  645. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Presiding  Judge. — Appellant  was  charged  by  indict- 
ment with  killing  Ed  Keith,  was  convicted  of  murder  in  the  second 
degree,  and  his  punishment  fixed  at  five  years  confinement  in  the  peni- 
tentiary. 

During  the  trial  the  dying  declaration  of  Keith  was  admitted  as 
evidence.  Several  objections  were  urged.  The  court  heard  the  testi- 
mony of  Mrs.  George  Peede,  Dock  Phillips,  Dock  Hudson  and  Chip 
Beasonover,  wherein  the  State  was  attempting  to  lay  the  predicate  for 
the  introduction  of  the  dying  declarations.  On  exception  being  taken, 
the  testimony  was  excluded.  Subsequently,  in  a  second  attempt  to 
introduce  the  dying  declaration,  Tom  Demasters  was  used  as  a  witness. 
On  this  statement  of  Demasters,  the  dying  declaration  was  admitted,  to 
wit:  Keath  turned  over  and  made  this  statement,  "I  believe  I  am 
fatally  shot.^'  The  conversations  occurring  between  the  witnesses,  ex- 
cept Demasters,  was  some  hours  prior  to  deceased's  statement  to  Tom 
Demasters.  The  purported  dying  declaration  was  made  the  following 
day,  at  about  5  o'clock  in  the  evening.  The  statement  to  Demasters 
was  made  about  11  o'clock  at  night  prior  to  said  dying  declaration. 
The  time  intervening  being  from  11  o'clock  at  night,  until  5  o'clock 
the  next  evening.  The  contention  here  is  made  that  the  proper  predi- 
cate was  not  laid.  In  order  to  authorize  the  introduction  in  evidence 
of  the  dying  declaration  it  is  incumbent  on  the  State  to  prove  (1)  that 
the  deceased  when  he  made  it,  was  conscious  of  approaching  death, 
and  believed  there  was  no  hope  of  his  recovery;  (2)  that  the  declaration 
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was  voluntarily  made,  and  not  through  the  persuasion  of  any  person; 
(3)  that  it  was  not  made  in  answer  to  interrogatories  calculated  to  lead 
deceased  to  make  any  particular  statement;  and  (4)  that  deceased  was 
of  sane  mind  at  the  time  of  making  the  declaration.  The  only  evi- 
dence that  was  introduced  as  a  means  of  justifying  the  introduction  of 
the  statement  of  deceased  was  through  Tom  Demasters  to  wit:  "I  be- 
lieve I  am  fatally  shot.^'  This  did  not  exclude  the  hope  of  recovery; 
nor  does  it  show^  that  he  was  conscious  of  approaching  death,  in  the 
sense  in  which  this  statute  means  approaching  death.  Of  course  every 
man  knows,  as  a  matter  of  fact,  that  ultimately  he  must  die,  and  the 
fact  that  he  may  state  a  belief  of  the  fact,  does  not  show,  within  the 
meaning  of  our  statute  with  reference  to  dying  declarations,  a  con- 
sciousness of  approaching  death.  The  predicate  must  exclude  hope  of 
life.  It  must  reach  the  point  of  a  certainty  in  the  mind  of  declarant 
that  all  hope  of  recovery  is  gone,  and  that  he  is  conscious  of  then  ap- 
proaching death,  and  in  his  mind  it  must  be  the  inevitable  result.  Of 
course,  the  fact  is  in  the  record  that  deceased  was  dangerously  shot,  but 
he  had  stated  to  the  physician  and  others  who  endeavored  to  have  him 
make  a  statement,  that  he  had  some  hope  of  recovery.  Ledbetter  v. 
State,  23  Texas  Grim.  App.,  247;  Ex  parte  Meyers,  33  Texas  Grim. 
Rep.,  204;  10  Amer.  &  Eng.  Ency.  of  Law,  2nd  ed.,  p.  364,  et  seq. 
Page  366  of  the  cited  volume  contains  this  language :  "To  render  such 
declarations  admissible,  the  declarant  must  not  only  believe  that  he 
is  about  to  die,  but  he  must  be  without  hope.\'  Further,  "According  to 
the  clear  preponderance  of  authority,  if  the  deceased  had  the  slightest 
hope  of  recovery  when  the  declarations  were  made,  they  were  inad- 
missible." The  words  of  our  statute,  ^lost  all  hope  of  recovery,*'  means 
that  it  is  a  belief  in  death  which  does  exclude  any  hope  of  recovery. 
The  rule  may  be  summed  up,  as  found  on  page  368,  of  the  same  work, 
"That  the  belief  declarant  may  ultimately  die  from  his  injuries  is  not 
suflBcient."  41  Texas,  496.  And  it  it  has  been  held  in  Hunnicutt^s 
case,  18  Texas  Grim.  App.,  498,  that  the  declarant  must  be  in  extremis, 
and  under  the  solemn  conviction  that  he  is  bound  to  die,  and  that  all 
hope  of  recovery  is  eliminated  from  his  mind.  Only  two  hours  before 
deceased  in  this  case  should  have  made  the  statement  to  Tom  Demas- 
ters, one  of  the  doctors  told  him  that  he  thought  he  was  bound  to 
die,  and  the  other  asked  him  if  he  realized  how  mortally  wounded  he 
was.  Studying  over  the  question  a  moment,  deceased  replied,  "I  do  not 
know  that  I  do."  The  doctors  continuously  held  out  to  him  encour- 
agement during  their  treatment  of  him.  We  therefore  hold,  under 
this  record  that  which  purports  to  be  the  dying  declaration  was  inad- 
missible. For  a  case  strongly  in  point  see  Ledbetter  v.  State,  supra. 
All  of  the  authorities,  so  far  as  we  are  aware  in  our  State,  construe  our 
statute  to  the  same  effect. 

Again,  exception  was  reserved  to  some  of  the  statements  of  the  de- 
ceased as  not  being  dying  declarations,  even  if  the  predicate  had  been 
laid.     We   believe    this   contention   is   correct.     Even   had  the   proper 
Vol.  49  Crim.— 6. 
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predicate  been  laid,  all  these  statements  not  with  reference  to  the  death 
and  cause  of  death,  should  have  been  excluded.  With  reference  to  this 
particular  question  the  rule  has  been  long  as  we  understand  thoroughly 
settled,  that  dying  declarations  can  only  be  admissible,  ^Vhere  the 
death  of  the  deceased  is  the  subject  of  the  charge,  and  the  circum- 
stances of  the  death  are  the  subject  of  the  dying  declarations/'  There 
are  some  further  exceptions  in  regard  to  the  impeachment  of  the  dying 
declaration,  and  the  failure  of  the  charge  to  limit  the  introduction  and 
rejection  of  other  testimony,  which  we  deem  unnecessary  to  discuss,  as 
the  dying  declaration  under  the  predicate  was  not  admissible.  There- 
fore, the  other  questions  pass  out,  as  they  are  but  cproUaries  to  the 
main  proposition. 

Shortly  after  the  diflBculty,  and  within  four  to  six  minutes,  appel- 
lant made  a  statement  to  his  father^  which  was  excluded.  He  reached 
his  father's  front  gate,  from  four  to  six  minutes  after  the  shooting. 
His  horses  were  running  almost  at  break-neck  speed,  appellant  was 
greatly  excited,  and  was  immediately  asked  by  his  father  what  was  the 
matter.  The  reply  was  that  he  had  trouble  with  Ed  Keith,  and  that  Ed 
Keith  had  struck  him,  and  threw  a  rock  at  him,  and  tried  to  pull  him  out 
of  his  wagon,  and  that  he  (Keith)  was  going  to  kill  him,  and  that  he  had 
to  shoot  him.  We  think  this  testimony  was  admissible.  Craig  v.  State, 
30  Texas  Crim.  App.,  619;  Scott  v.  State,  10  Texas  Ct.  Sep.,  928;  Free- 
man  y.  State,  40  Texas  Crim.  Rep.,  645,  and  collated  authorities.  This 
was  res  gestse  under  the  authorities  of  our  State,  and  under  the  circum- 
stances it  was  proper  to  have  admitted  it.  It  would  have  also  been 
admissible  under  another  theory,  as  corroborative  of  appellant's  state- 
ment on  the  stand  as  a  witness,  he  having  been  impeached  by  statements 
at  variance  with  his  statement  on  the  stand.  The  statement  to  his  father 
was  practically  the  same  as  that  of  his  testimony  on  the  trial.  However, 
we  are  of  opinion  that  it  was  admissible  as  res  gestae,  and  therefore  orig- 
inal testimony. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Robert  Coleman  v.  The  State. 

No.  3119.     Decided  December  6,  1905. 

1. — ^Knrder — Charge  of  Court — ^Aggrrayated  Assault — ^Beadly  Weapon. 

On  a  trial  for  murder,  there  was  no  evidence  as  to  the  size  of  the  stick  or  its 
weight,  or  any  description  of  the  whip,  other  than  it  was  a  blacksnalce  whip,  or 
any  evidence  that  either  was  a  deadly  weapon  which  was  used  upon  decea&ied, 
and  there  was  no  description  In  the  court's  charge  as  to  what  constituted  a 
deadly  weapon:  it  was  error  not  to  have  submitted  the  requested  charge  on 
aggravated  assault,  especially  under  articles  717  and  719  of  the  Penal  Code.  It 
is  not  the  law  because  death  results  that  therefore  the  conclusion  is  that  the 
weapon  used  was  a  deadly  weapon. 
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8. — Same— Charge  of  Court — Self-defense. 

On  a  trial  for  murder,  where  the  evidence  warranted  the  conclusion  that  the 
deceased  chased  the  defendant  and  overtook  him  commanding  him  to  halt  and 
took  charge  of  his  team,  taking  the  lines  away  from  him,  and  that  defendant 
struck  deceased  over  the  head  with  a  whip,  or  used  a  stick  to  free  himself  from 
the  condition  of  things,  the  court  should  have  charged  on  self-defense. 

8. — Same— Argument  of  CounseL 

On  a  trial  for  murder,  it  was  error  for  the  State's  counsel  to  discuss  the  facts 
of  another  case  not  connected  with  the  one  on  trial,  and  such  error  is  not  cured 
by  a  verbal  charge  of  the  court  instructing  the  jury  to  disregard  such  remarks. 
See  criticism  of  such  practice  in  opinion. 

Appeal  from  the  District  Court  of  Eed  Eiver.  Tried  below  before 
Hon.  Ben  H.  Denton. 

Appeal  from  a  conviction  of  murder  in  second  degree;  penalty^  ten 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Chambers  &  Trice,  for  appellant. — To  constitute  a  deadly  weapon 
there  must  be  an  intent  to  kill  at  the  time  the  blow  was  struck;  the 
instrument  used  must  be  per  se  a  deadly  weapon ;  and  if  not,  the  man- 
ner and  means  by  which  it  was  used  must  be  taken  into  consideration. 
Fitch  V.  State,  37  Texas  Crim.  Bep.,  500;  Dansforth  v.  State,  69  S.  W. 
Bep.,  159 ;  Johnson  v.  State,  60  S.  W.  Bep.  48 ;  Boyd  v.  State,  28  Texas 
Crim.  App.,  137;  Taylor  v.  State,  51  S.  W.  Bep.,  1106;  Dones  v.  State, 
8  Texas  Crim.  App.,  112 ;  Whitaker  v.  State,  12  Texas  Crim.  App.,  436. 

The  court  erred  in  failing  to  charge  the  jury  on  aggravated  assault 
and  battery,  as  the  evidence  in  said  case  fully  raised  that  issue,  and 
court's  attention  was  called  to  same  by  special  charges  requested  by  de- 
fendant. Fitch  V.  State,  37  Texas  Crim.  Bep.,  500;  Taylor  v.  State, 
61  S.  W.  Bep.  1106 ;  Johnson  v.  State,  60  S.  W.  Bep.,  48. 

The  trial  court  erred  in  permitting  the  district  attorney  to  refer  to  a " 
separate  and  distinct  case  from  the  one  on  trial,  and  state  in  his  argu- 
ment what  a  jury  did  to  that  party.     Hamby  v.  State,  36  Texas,  523 ;  21 
A.  &  E.  of  Law  (2nd),  136. 

Eoward  Martin,  Assistant  Attorney-General,  for  the  State. — Henry 
V.  State,  38  Texas  Crim.  Bep.,  306. 

DAVIDSON",  Presiding  Judge. — The  conviction  was  for  murder  in 
the  second  degree,  ten  years  in  the  penitentiary  fixed  as  the  penalty. 

The  circumstances  of  this  killing,  in  substance,  are  about  as  fol- 
lows: Appellant  and  Jim  Gray,  two  negroes,  had  been  out  in  the 
country  two  miles  from  the  little  town  of  Detroit,  Bed  Biver  County, 
to  secure  a  load  of  wood  to  fill  out  a  contract  they  had  with  some  par- 
ties in  the  town  of  Detroit.  Betuming  they  met  deceased,  Jim  Looney, 
and  his  father,  F.  M.  Looney,  about  dark,  driving  rapidly  in  a  buggy. 
Both  were  under  the  influence  of  intoxicants,  the  father  being  nearly 
drunk.    Deceased  and  his  father  were  driving  in  a  small  narrow  buggy. 
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with  a  spirited  horse  hitched  to  it.  Upon  meeting  the  wagon,  deceased 
and  his  father  turned  to  their  right  and  undertook  to  pass  the  wagon. 
They  passed  the  front  wheel  with  safety.  Opposite  the  hind  wheel 
was  a  pole  driven  in  the  ground.  It  seems  that  the  left  front  wheel 
of  the  buggy  struck  the  hind  wheel  of  the  wagon,  and  the  other  wheel 
struck  the  post.  The  left  front  wheel  of  the  buggy  was  torn  to  pieces, 
and  the  right  ^n)adly  dished."  This  caused  the  horse  to  rear  and  plunge, 
and  deceased  either  fell  out  or  was  thrown  out.  The  wagon  passed 
on.  The  testimony  from  this  point  is  confusing,  conflicting  and  badly 
contradictory.  Looney  (the  father)  testified  that  he  was  engaged  for 
some  little  time  with  the  horse,  which  was  rearing  and  trying  to  run 
away,  and  after  circling  him  around,  he  finally  got  him  stopped.  At 
this  juncture  the  wagon  had  passed  on  some  distance,  and  it  is  ren- 
dered doubtful  if  he  saw  any  more  of  the  wagon  or  the  negroes  who 
were  driving  it.  The  State's  theory  is  that  deceased  followed  the  wagon 
and  overtook  it.  The  trouble  ensued  between  him  and  the  two  negroes, 
resulting  in  the  death  of  deceased.  The  wounds  on  the  body  show  that 
his  skull  was  fractured  on  the  top,  and  there  was  a  sharp  incisive 
lick  of  small  dimension  over  one  of  the  eyes.  There  was  some  bruises 
on  his  body.  The  dying  declaration  of  the  deceased  shows,  in  sub- 
stance, that  he  followed  the  negroes,  and  after  reaching  them,  inquired 
why  they  had  run  against  his  buggy.  Words  led  to  others,  and  finally, 
under  his  statement,  one  of  the  negroes  struck  him  with  a  stick  or  a 
black-snake  whip,  and  stamped  him.  The  father  of  deceased  testified 
that  he  saw  the  negroes  strike  his  son  with  a  stick,  and  also  kick  him. 
Defendant  took  the  stand,  and  testified,  in  substance,  in  regard  to  the 
meeting,  as  did  the  father  of  deceased;  that  he  was  very  much  excited, 
and  the  testimony  shows  practically,  without  contradiction,  that  the 
collision  of  the  buggy  and  wagon  occurred  without  design  on  the  part 
of  any  of  the  parties.  Deceased  overtook  appellant  and  his  companion, 
and  in  rather  profane  language  ordered  them  to  stop.  They  were  try- 
ing to  get  out  of  the  way  of  the  whitemen  and  did  not  stop.  He 
ordered  them  again  to  stop,  and  he  then  caught  the  lines  of  the  horses 
the  negroes  were  driving,  and  by  some  means  or  other  fell  and  the 
wagon  ran  over  his  head.  He  denied  striking  him  with  a  stick,  or 
anything  else.  This  was  his  testimony  on  the  trial.  On  the  same  night, 
directly  after  the  occurrence,  he  went  to  the  constable  (who  testified 
on  the  trial)  and  made  practically  the  same  statement  to  him.  He 
went  to  the  officer  for  the  purpose  of  surrendering  himself;  at  least  to 
inform  the  ofiicer  of  what  had  occurred,  and  leave  himself  in  the  hands 
of  the  ofiicer  to  do  what  the  officer  thought  was  necessary  to  be  done 
under  the  circumstances.  There  is  quite  a  mass  of  testimony,  but  this  is 
the  substance  of  it. 

The  court  charged  on  murder  in  the  first  and  second  degrees  and  man- 
slaughter. The  charge  on  manslaughter  is  general,  giving  the  statutory 
definitions,  and  then  informed  the  jury  that,  any  circumstance  or  com- 
bination of  circumstances  that  they  might  gather  from  the  facts  which 
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would  render  the  mind  incapable  of  cool  reflection,  would  justify  them 
in  finding  appellant  guilty  of  manslaughter.  It  is  insisted  the  court 
should  have  charged  on  aggravated  assault.  Charges  were  asked  sub- 
mitting this  issue,  but  declined  by  the  court.  We  think  this  was  error. 
There  is  no  evidence  in  the  record  as  to  the  size  of  the  stick,  or  its 
weight,  nor  is  there  any  description  of  the  whip  further  than  that  it 
was  a  black-snake  whip.  There  is  nothing  outside  the  fact  that  it  was 
a  stick,  or  the  butt-end  of  a  black-snake  whip,  which  shows  or  tends  to 
show  whether  or  not  it  was  a  deadly  weapon.  This  was  a  sudden  un- 
expected meeting  between  strangers:  the  whitemen  were  not  known  to 
the  negroes,  and  the  negroes  were  not  known  to  the  whitemen.  It  was 
about  dark.  The  whitemen  had  come  in  collision  with  the  negroes' 
wagon,  and  their  buggy  became  smashed,  and  deceased  angered.  The 
conclusion  is  almost  certain  from  this  testimony  that  deceased  fol- 
lowed the  negroes,  and  brought  about  the  difficulty.  Without  going  into 
a  further  review  of  this  testimony  in  regard  to  all  the  circumstances  and 
conflicting  tlieories,  that  might  or  might  not  be  suggested  by  the  evi- 
dence, we  believe  that  the  issue  of  aggravated  assault  was  in  the  case. 
Outside  of  the  fact  that  the  deceased  had  a  fracture  of  the  skull,  there 
is  no  evidence  showing  that  the  instrument  used  w^as  a  deadly  weapon. 
It  is  not  the  law  that  because  death  results,  therefore  the  conclusion  is 
that  the  weapon  used  was  a  deadly  weapon.  Death  can  very  easily  be 
brought  about  by  the  use  of  a  weapon  that  is  not  deadly,  or  without  the 
intent  on  the  part  of  the  party  inflicting  the  wound  to  bring  about  death. 

It  18  also  urged  in  this  connection  that  the  court  failed  to  describe  a 
deadly  weapon  in  his  charge.  "The  butt-end  of  a  black-snake  whip,** 
or  the  mere  mention  of  the  fact  that  the  blow  was  inflicted  by  an  instru- 
ment described  as  a  "stick"  does  not  necessarily  convey  the  idea  that 
the  instrument  was  a  deadly  one.  This  suggests  a  charge  under  articles 
717  and  719  of  the  Penal  Code,  and  it  was  error  on  the  part  of  the  court 
to  refuse  to  submit  the  issue  of  aggravated  assault. 

We  are  further  of  the  opinion  that  the  court  should  have  charged 
the  law  of  self-defense.  If  the  jury  should  find,  as  some  of  the  testi- 
mony would  warrant,  that  deceased  chased  the  negroes,  and  overtook 
them,  commanded  them  to  halt,  took  charge  of  their  team,  took  the 
lines  away  from  them,  and  appellant  struck  deceased  over  the  head  with 
his  whip,  or  used  a  stick  to  free  himself  from  the  condition  of  things 
made  by  these  movements  of  deceased,  he  would  be  entitled  to  self- 
defense,  unless  he  used  greater  force  than  was  necessary.  But  under 
this  view  of  the  case  we  believe  he  was  entitled  to  a  clear  charge  on 
self-defense.  The  circumstances  as  claimed  by  appellant  show  that 
about  dark,  two  whitemen,  drunk  or  nearly  so,  driving  rapidly,  ran 
against  appellant's  wagon,  smashed  their  buggy,  then  chased  him,  after 
it  was  over,  took  his  team  away  from  him,  took  charge  of  his  wagon, 
used  profane  and  boisterous  language — this  would  justify  a  resistance 
on  the  part  of  appellant,  and  if  he  only  struck  with  the  butt-end  of 
hifl  whip,  as  deceased  said  in' his  dying  statement,  it  would  not  be  a 
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matter  of  law  that  this  was  excessive  force.  While  the  negro  and  white- 
man  stand  upon  equal  footing  in  the  eyes  of  the  law,  still  it  is  not 
unknown  as  a  current  matter  of  history,  that  the  negro,  under  such 
circumstances  as  here  detailed,  would  more  than  likely  anticipate  serious 
trouble,  and  that  his  life  or  safety  from  personal  violence  might  depend 
upon  rapid  resistance.  It  was  stated  as  a  fact  that  the  deceased  was  not 
armed,  but  this  was  not  known  to  appellant,  so  far  as  the  record  is  con- 
cerned; and  all  the  circumstances  taken  together,  required  the  court  to 
submit  the  issue  of  self-defense^ 

There  is  another  matter  we  desire  to  mention.  The  district  attor- 
ney alluded  to  and  discussed  the  facts  of  another  case.  The  court  says 
this  was  drawn  out  by  some  remarks  of  appellant's  counsel.  The  bill 
of  exceptions  shows  that  the  remarks  of  the  district  attorney  were  with 
reference  to  the  Spencer  case,  and  the  language  was  about,  as  follows: 
That  the  case  referred  to  was  a  murder  case,  somewhat  similar  to  this 
case,  and  that  case  showed  the  deqth  penalty  had  been  inflicted,  and  such 
allusion  was  calculated  to  influence  the  jury  and  prejudice  their  minds 
against  defendant.  The  court  signed  the  bill  by  stating,  ^^that  th6  dis- 
trict attorney  in  his  closing  argument,  in  answer  to  some  authorities 
read  by  counsel  for  defendant,  showed  what  it  took  to  make  murder  in 
the  first  degree.  As  soon  as  objections  were  made  I.  told  the  district 
attorney  it  was  not  proper  or  right*  to  discuss  the  fact  before  the  jury  in 
a  case  not  on  trial."  In  the  following  bill  it  is  shown :  "Defendant's 
counsel  claimed  the  fact  that  the  defendant  told  the  oSioers  about  the 
occurrence  and  surrendered,  was  proof  of  his  innocence.  The  district 
attorney  then,  in  reply  said,  that  he  knew  of  a  case,  of  a  negro  named 
Spencer,  and  that  counsel  for  defendant,  and  some  of  the  jurj'  knew 
of  said  case,  where  defendant  came  across  the  river  to  Bed  Biver 
County,  surrendered  to  the  officers,  and  was  subsequently  convicted  and 
sent  to  the  penitentiary  for  a  term  of  ninety-nine  years."  Appellant 
objected  to  this  for  various  reasons,  and  the  court  signs  the  bill  with 
the  explanation,  that  the  court  instructed  the  jury  not  to  consider  the 
remarks  of  the  district  attorney.  These  remarks  were  highly  improper, 
and  the  objection  to  them  should  have  been  sustained  at  once.  It  is 
true  that  the  court  withdrew  the  remarks,  or  rather  instructed  the 
jury  to  disregard  them.  Still  the  remarks  were  made,  and  evidently 
found  lodgment  in  the  minds  of  the  jury.  If  the  facts  stated  by  the 
district  attorney  in  his  argument  had  been  introduced  and  offered  be- 
fore the  jury,  they  would  have  been  clearly  inadmissible,  and  the  ad- 
mission of  them  before  the  jury  would  have  required  a  reversal  of  the 
judgment.  Why  matters  of  this  sort  should  continually  occur  in  the 
trial  of  cases  we  do  not  understand.  Under  the  theories  of  our  criminal 
jurisprudence,  every  case  should  be  tried  upon  the  basic  principle  of 
our  law,  which  is  the  presumption  of  innocence  and  reasonable  doubt; 
and  all  matters  that  infringe  those  rules  should  be  carefully  excluded 
from  the  jury,  whether  in  evidence  or  argument.  It  hardly  answers 
this  sort  of  erroneous  proceedings,  that  subsequently  the  court  with- 
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draws  the 'matter  from  the  consideration  of  the  jury.  It  may  or  may 
not:  it  is  owing  to  the  seriousness  of  the  statements.  But  these  mat- 
ters have  become  so  frequent,  and  we  find  them  in  so  many  records 
that  we  feel  called  upon  to  discountenance  them.  Trial  courts  should 
promptly  suppress  such  remarks  and  argument  and  attorneys  refrain 
from  using  them,  to  the  end  that  only  fair  and  legitimate  testimony 
and  argument  may  be  considered  by  the  jury  in  the  disposition  of  cases 
involving  life  and  liberty. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Ex  Paktb  David  S.  Glass. 

No.  3342.     Decided  December  6,  1905. 

Habeas  Corpus — City  Ordlnanoe— Keeping  Hogs  in  City— Hnisance— Keasonable 
Ordinance. 

Where  relator  was  arrested  and  convicted  in  the  corporation  court  of  a  city 
incorporated  under  the  general  incorporation  law  for  cities  over  one  thousand 
inhabitants,  for  violating  an  ordinance  by  virtue  of  last  clause  of  article  538, 
Revised  Civil  Statutes,  forbidding  hogs  to  be  kept  within  one  mile  of  the  court 
house  in  said  city  limits,  the  limits  of  said  city  extending  beyond  the  place  where 
relator  kept  his  hogs.  Held  that  said  ordinance  is  valid  and  reasonable  and  that 
relator  should  be  remanded  into  custody. 

Prom  Smith  County. 

Original  application  for  habeas  corpus  for  release  from  a  commitment 
for  a  violation  of  a  city  ordinance. 
The  opinion  states  the  case. 

W.  F.  Boyette,  for  relator. — Where  hogs  are  kept  on  private  property 
in  a  strictly  sanitary  condition  and  no  one  is  disturbed  in  any  manner 
thereby,  nor  ever  complains  of  the  hogs  or  pen  as  being  a  nuisance,  such 
is  not  a  nuisance  per  se. 

The  ordinance  under  which  relator  was  convicfted  reads:  "Sec.  15 
— It  shall  be  unlawful  for  any  person,  association,  or  corporation  to 
keep  or  have  any  hog  or  hogs  in  any  lot,  yard,  pen,  pasture  or  any 
other  place  within  one  mile  of  the  Public  Square  in  the  city  of  Tyler, 
and  any  person  or  firm  or  association  of  persons  or  any  individual 
members  of  any  firm  or  association  of  persons  or  the  managing  official 
of  any  corporation  who  shall  violate  this  section  of  this  ordinance 
shall  be  deemed  guilty  of  a  misdemeanor  and,  on  conviction,  shall  be 
fined  not  less  than  $5  nor  more  than  $100,  and  each  day  that  this 
section  is  violated  shall  constitute  a  separate  offense.*'  City  of  St. 
Louis  V.  Russell,  22  S.  W.  Rep.,  470 ;  Gay  v.  State,  18  S.  W.  Rep., 
260;  J.  A.  Burditt  et  al.  v.  Svante  M.  Swenson,  17  Texas,  489;  Barthet 
V.  City  of  New  Orleans,  24  Fed.  Rep.,  563;  .State  v.  Mahner  et  al.,  9 
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Southern  Rep.,  480;  City  of  Newton  v.  Belger,  10  N.  E.  Rep.^  464;  143 
Mass.,  598. 

The  ordinance  is  paramount  to  declaring  that  any  hog  is  a  nuisance 
per  se  regardless  of  the  manner  in  which  it  is  kept.  The  laws  of  Texas 
manifestly  regard  the  hog  to  be  a  less  filthy  animal  than  the  horse; 
because  in  some  cases  it  has  been  held  that  a  livery  stable  that  was  per- 
mitted to  become  filthy  might  be  a  nuisance,  but  in  no  case  has  it  been 
held  that  a  horse  or  a  livery  stable  is  a  nuisance  per  se.  The  cases 
above  cited  expressly  held  that  a  livery  stable  is  not  a  nuisance  per  se. 

The  statutes  of  the  State  of  Texas  give  to  cities  and  towns  the  power 
to  regulate  livery  stables,  specifically  naming  them  among  other  things 
which  the  city  may  regulate,  but  there  is  no  statute  providing  that  the 
keeping  of  a  hog  or  hogs  may  be  punished  by  fine.  The  only  way  the 
city  of  Tyler  can  procure  a  legal  conviction  is  to  follow  the  statute. 
Hogs  are  recognized  by  law  to  be  private  property;  hence,  it  was  not  a 
crime  for-  David  R.  Glass  to  keep  them  on  his  private  premises. 

Relator  was  not  convicted  for  maintaining  a  nuisance  but  for  keep- 
ing a  hog  or  hogs  on  his  private  premises  within  one  mile  of  the  public 
square  of  the  city  of  Tyler.  Constitution  of  Texas,  art.  1,  sec.  19 ;  Ex 
parte  Patterson,  58  S.  W.  Rep.,  1011 ;  Ex  parte  Robinson,  17  S.  W.  Rep., 
1057. 

On  rehearing,  on  question  of  nuisance:  Art.  16,  sec.  23,  Constitu- 
tion; Armstrong  v.  Trayler,  30  S.  W.  Rep.,  440;  City  of  Paris  et  al.  v. 
Hale,  35  id.,  333. 

Howard  Martin,  Assistant  Attorney-General ;  R.  P.  Borough,  City  At- 
torney, for  respondent. — While  ordinances  which  unnecessarily  restrain 
trade  or  operate  oppressively  upon  individuals  will  not  be  sustained,  yet 
such  as  are  reasonably  calculated  to  preserve  the  public  health  are  valid, 
although  they  may  abridge  individual  liberty  and  individual  rights  in 
respect  of  property. 

The  ordinance  here  sought  to  be  declared  void  makes  the  keeping  of  a 
hog  on  premises  situated  within  one  mile  of  the  public  square  in  said 
city  a  misdemanor.  Commonwealth  v.  Patch,  97  Mass.,  221;  City  of 
Taunton  v.  Taylor,  116  Mass.,  254 ;  Commonwealth  v.  Young,  135  Mass., 
526 ;  Inhabitants  of  Quincy  v.  Kennard  et  al.,  24  Northeastern  Rep.,  860 ; 
State  V.  Speyer,  48  Amer.  State  Rep.,  832 ;  Hurst  v.  Warner,  47  Amer. 
State  Rep.,  525;  21  Amer.  &  Eng.  Enc.  of  Law  (2nd  edition),  684. 

Article  447,  Revised  Statutes,  gives  to  city  councils  the  power  "to 
abate  all  nuisances  which  may  injure  or  affect  the  public  health  or 
comfort  in  any  manner  they  may  deem  expedient." 

Article  448,  Revised  Statutes,  gives  to  city  councils  the  power  "to  do 
all  acts  and  make  all  regulations  which  may  be  necessary  or  expedient 
for  the  promotion  of  health  or  the  suppression  of  disease." 

The  ordinance  is  valid,  even  though  it  does  not  include  the  entire 
corporate  limits  of  the  city.  In  re  Linehan,  13  Pacific  Rep.,  170 ;  Bar- 
bier  V.  Connolly,  113  U.  S.,  27;  Soon  Hing  v.  Crowley,  113  U.  S.,  703. 
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BROOKS,  Judge. — This  is  an  original  application  for  the  writ  of 
habeas  corpus.  The  facts  show  that  the  city  of  Tyler  is  incorporated 
under  the  general  incorporation  act  for  cities  of  over  1,000  inhabitants. 
Eelator  was  arrested  and  convicted  in  the  corporation  court  of  the  city 
of  Tyler,  fined  $5,  for  violating  an  ordinance  of  said  city,  forbidding 
hogs  to  be  kept  within  one  mile  of  the  courthouse  in  the  city  of 
Tyler.  The  corporate  limits  of  the  city  of  Tyler  extended  one  and  one- 
half  miles  in  each  direction  from  the  courthouse,  and  extended  one-half 
mile  or  more  beyond  the  place  where  relator  kept  his  hogs.  This  case 
was  appealed  to  the  county  court,  and  appellant  was  there  convicted,  and 
the  fine  imposed  was  $5.  Thereupon  he  applied  to  this  court  for  the 
writ  of  habeas  corpus,  which  was  granted  as  above  stated.  The  facts 
show  that  the  hogs  in  question  were  kep.t  in  a  clean  pen,  and  no  com- 
plaint had  been  made  by  any  one  of  the  manner  in  which  they  were 
kept.  The  last  cause  of  article  538,  Revised  Civil  Statutes,  provides,  as 
follows :  *^To  abate  all  nuisances  of  every  description,  which  are  or  may 
become  injurious  to  the  public  health  in  any  manner  that  they  may 
deem  expedient,  and  from  time  to  time  do  all  acts,  make  all  regula- 
tions, and  pass  all  ordinances  which  they  shall  deem  expedient  for  the 
preservation  of  health  and  the  suppression  of  disease  in  the  city."  "The 
authority  to  preserve  the  health  and  safety  of  the  inhabitants,  and 
their  property,  as  well  as  authority  to  prevent  and  abate  nuisances  is 
a  sufficient  foundation  for  ordinances  to  suppress  and  prohibit  what- 
ever is  intrinsically  and  inevitably  a  nuisance.  The  authority  to  declare 
what  is  a  nuisance  is  somewhat  broader,  but  neither  this,  nor  the  gen- 
eral authority  mentioned  in  the  last  preceding  sentence  will  justify  the 
declaring  of  acts,  vocations  or  structures  not  injurious  to  health  or 
propert}',  to  be  nuisances.  Much  must  necessarily  be  left  to  the  discre- 
tion of  the  municipal  authorities,  and  their  acts  will  not  be  judicially 
interfered  with,  unless  they  are  manifestly  unreasonable  and  oppressive, 
or  unwarrantably  invade  private  rights  or  clearly  transcend  the  powers 
granted  to  them,  in  which  case  the  contemplated  action  may  be  pre- 
vented or  the  injuries  caused  redressed  by  appropriate  suit  or  proceed- 
ings." Dillon's  Mun.  Cor.,  sec.  379;  Ex  parte  P.  M.  Robinson,  30 
Texas  Crim.  App.,  493.  A  hog  pen  or  pig  sty  in  a  city  has  been  held 
to  be  a  nuisance.  St.  Louis  v.  .Steam,  3  Mo.  App.,  48;  Whipple  v. 
Mclntyre,  69  Mo.  App.,  397;  Amer.  &  Eng.  Ency.  of  Law,  2nd  ed., 
p.  684.  An  ordinance  may  be  valid,  although  it  does  not  include  the 
entire  corporate  limits  of  the  city.  13  Pac.  Rep.,  170;  Barbier  v.  Con- 
ley,  113  U.  S.,  27;  Soon  Hing  v.  Crowley,  113  U.  S.,  703.  An  or- 
dinance is  valid  that  regulates  the  location  of  anything  that  is  offen- 
sive to  public  health,  so  long  as  the  same  is  reasonable.  We  think  the 
ordinance  under  consideration  is  a  reasonable  ordinance.  The  mere 
fact  that  it  prohibits  the  keeping  of  hogs  within  one  mile  of  the  court- 
house, and  permits  hogs  to  be  kept  in  the  corporate  limits,  outside  of 
the  one-mile  limit,  would  not  be  an  unreasonable  regulation.  We 
therefore  hold  that  the  ordinance  of  the  City  Council  of  Tyler  is  a 
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reasonable  and.  valid  ordinance.     Belator  is  accordingly  remanded  to 
the  custody  of  the  oflBcers,  and  the  costs  are  taxed  against  him. 

Belator  remanded  to  custody. 

[Motion  for  rehearing  overruled  without  written  opinion. — ^Beporter.] 


Chas.  Summers  v.  The  State. 

No.  3284.     Decided   December  6,   1905. 

Burglary — ^Eailroad  Box-car — ^Attempt. 

It  is  no  offense  to  attempt  to  break  and  enter  a  railroad  car  to  commit  theft, 
the  same  not  having  been  made  such  or  defined  by  the  statutes. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below 
before  Hon.  E.  B.  Muse. 

Appeal  from  a  conviction  of  an  attempt  to  burglariously  break  and 
enter  a  railroad  box-car;  penalty,  four  years  imprisonment  in  the  pen- 
itentiary. 

The  opinion  states  the  case. 

/.  ZadiJc  and  Graham  Smedley,  for  appellant. — On  question  of  of- 
fense: Arts.  1  and  3,  White's  Ann.  Penal  Code;  arts.  851,  852,  853, 
854  and  855,  White's  Ann.  Penal  Code;  art.  756  and  art.  768.  White's 
Ann.  Penal  Code;  arts.  770  and  780,  White's  Ann.  Penal  Code;  arts.  838, 
843  and  850,  White's  Ann.  Penal  Code;  Murray  v.  State,  21  Texas 
Crim.  App.,  620;  Marthall  v.  State,  36  S.  W.  Bep.,  1062;  Gage  v. 
State,  22  Texas  Crim.  App.,  123;  Nichols  v.  State,  12  S.  W.  Bep.,  500; 
Sutherland  on  Statutory  Cons.,  sees.  349  and  350. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDEBSON,  Judge. — Appellant  was  indicted  under  article  849, 
Penal  Code,  for  an  attempt  to  burglariously  break  and  enter  a  *T)ox- 
car"  owned  and  occupied  by  one  Gillette,  etc.  Appellant  raises  the 
question  as  to  whether  or  not,  there  can  be  an  attempt  to  burglarize 
a  railroad  car.  It  will  be  noted  in  this  connection  that  article  851 
(chap.  7),  Penal  Code,  defines  the  substantive  oflfense  of  breaking 
and  entering  a  "railroad  car,"  with  intent  to  commit  a  felony,  fixing 
the  punishment  for  such  offense  at  confinement  in  the  penitentiary  not 
less  than  two  nor  more  than  five  years.  This  article,  as  to  the  means 
used  in  making  the  entry,  refers  to  article  838,  which  defines  burglary. 
The  substantive  offense  is  found  in  a  separate  chapter  from  that  re- 
lating to  burglary,  and  refers  to  the  entry  by  means  of  breaking  any 
"vessel,  steamboat,  or  railroad  car."  None  of  these  are  fixtures,  but 
are  movables;  and  evidently  the  Legislature  believed  they  were  not 
included  in  the  term  ^Tiouse"  as  defined  in  the  chapter  on  burglary. 


Digitized  by  LjOOQ IC 


190$.'\  Tally  v.  The  State.  91 

In  the  chapter  on  burglary  we  find  article  849  makes  penal  an  attempt 
to  commit  the  crime  of  burglary.  This  is  in  the  chapter  on  burglary. 
There  is  no  such  article  in  chapter  seven,  relating  to  the  breaking  and 
entry  of  vessels,  steamboats  or  railroad  cars.  The  entry  into  such  con- 
veyances is  not  made  in  terms,  or  defined  to  be  burglary.  We  hold 
that  it  is  no  offense  to  '^attempt"  to  break  and  enter  a  "railroad  car," 
the  same  not  having  been  made  such  or  defined  by  our  statute.  Inas- 
much as  this  is  not  an  offense  against  our  law,  it  is  not  necessary  to 
discuss  the  validity  of  the  indictment,  which  appears  to  treat  a  ^'box- 
car" of  a  railroad  company  as  a  "house,'^ — referring  to  the  same  as 
"said  house."  For  the  error  discussed,  the  jxidgment  is  reversed  and 
the  prosecution  ordered  dismissed. 

Reversed  and  dismissed. 


Henry  Tally  v.  The  State. 

No.  3347.     Decided   December  13,  1905. 

1. — Burglary — ^Evidence. 

On  a  trial  for  burglary  there  was  no  error  in  permitting  a  State's  witness  to 
testify  that  about  10  o'clock  on  the  night  prior  to  the  burglary  he  went  to  the 
building  in  question  and  carefully  examined  the  lock  and  tried  the  door  to  see  if 
the  same  was  securely  fastened,  the  court  excluding  his  statement  as  to  watching 
the  house. 


-Argnineiit  of  CounseL 
On  a  trial  for  burglary  where  the  argument  of  the  district  attorney  was  in 
answer  to  the  argument  of  appellant's  counsel  there  was  no  error. 

8. — Same— Cliarge  of  Court — Priuolpals. 

On  a  trial  for  burglary,  where  the  evidence  showed  that  at  the  time  of  the 
burglary  appellant's  codefendant  was  in  the  house,  and  appellant  was  standing 
outside  and  ran  away  from  said  building  as  the  officers  approached,  there  was 
no  error  to  charge  on  the  law  of  principals. 

4. — Same — Charge  of  Court — ^Principals. 

On  trial  for  burglary,  where  there  was  evidence  calling  for  a  charge  on  prin- 
cipals to  the  effect  that  tfie  defendant  must  be  present  at  the  time  and  place  of 
the  offense,  and  know  of  the  unlawful  intent  of  his  confederate  aiding  and 
encouraging  and  advising  him,  or  agreeing  to  the  commission  of  the  offense  at 
the  time,  there  was  no  error. 

5. — Same — ^Kisconduct  of  Jury — ^Eeadlng  Newspaper— Blscretlon  of  Court. 

On  motion  for  new  trial,  where  it  was  shown  by  affidavit  that  one  of  the 
jurors  during  the  retirement  of  the  jury  had  read  in  the  paper  that  the  de- 
fendant in  the  case  on  trial  had  been  convicted  at  a  former  day  of  the  court, 
and  his  punishment  assessed  at  two  years  in  the  penitentiary,  and  that  the  juror 
urged  the  defendant's  conviction,  but  the  record  also  showed  that  said  juror  did 
not  make  this  statement  until  after  the  verdict  was  w^ritten,  and  that  the  court 
passed  upon  the  issue  of  fact  presented  under  the  motion,  there  was  no  error  and 
the  verdict  of  the  jury  will  not  be  disturbed. 

Appeal  from  the  District  Court  of  Famiin.  Tried  below  before  Hon. 
Ben  H.  Denton. 
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Appeal  from  a  conviction  of  burglary;  penalty,  two  years  imprison- 
ment in  the  penitentiar\', 
Tlie  opinion  states  the  case. 

Tom  C.  Bradley  and  James  H,  Lyday,  for  appellant. — On  question  of 
misconduct  of  jury:  Tate  v.  State,  38  Texas  Crim.  Rep.,  261;  Darter 
V.  State,  39  id.,  40. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  burglary,  and  his 
punishment  fixed  at  two  years  confinement  in  the  penitentiary.  This  is 
the  second  appeal  of  this  case.     Tally  v.  State,  13  Texas  Ct.  Rep.,  699. 

The  second  ground  of  appellant's  motion  for  new  trial  insists  that 
the  court  erred  iif  permitting  the  witness  Spotts  to  testify  that  about 
10  o'clock  the  night  prior  to  the  burglary,  he  (Spotts)  went  to  said 
building,  and  carefully  examined  the  lock,  and  tried  the  door  to  see  if 
the  same  was  securely  fastened.  In  this  there  was  no  error.  The  bill 
presenting  this  matter  shows  that  the  court  excluded  the  statement 
to  the  effect  that  the  witness  was  watching  said  house. 

His  third  complaint  is  that  the  district  attorney  asked  the  following 
question  of  the  State's  witness  McKee :  "State  whether  you  were  watch- 
ing and  following  said  Haney,  and  defendant,  on  said  night,  on  in- 
formation received,"  which  he  answered  in  the  affirmative.  We  find  no 
bill  of  exceptions  in  the  record  verifying  this  ground  of  the  motion. 

The  fourth  ground  of  the  motion  is,  that  the  district  attorney  on 
cross-examination  asked  defendant  a  question  reflecting  on  his  char- 
acter and  conduct  after  the  commission  of  the  alleged  offense.  The 
question  was  as  follows:  "When  you  got  to  Dallas,  after  leaving  Bon- 
ham,  did  not  you  go  to  a  house  of  prostitution  and  spend  the  night?" 
The  court  sustained  the  exception  of  appellant  to  this  question. 

Appellant  also  complains  of  the  closing  argument  of  the  district 
attorney  in  his  speech  to  the  jury.  The  qualification  to  the  third  bill 
of  exceptions  presenting  this  matter  shows  that  the  district  attorney's 
argument  was  in  answer  to  the  argument  of  appellant's  counsel. 

Appellant  excepts  to  the  following  portion  of  the  court's  charge: 
*'Any  person  who  advises  or  agrees  to  the  commission  of  an  offense,  and 
who  is  present  when  the  same  is  committed,  is  a  principal,  whether  he 
aids  in  the  illegal  act  or  not.  The  objection  is  that  there  is  no  evidence 
authorizing  such  a  charge.  We  think  the  charge  is  applicable  to  the 
facts.  At  the  time  of  the  burglary  appellant's  codefendant  was  in  the 
house,  and  appellant  standing  on  the  outside.  He  ran  away  from  said 
building  as  the  officers  approached.  This  testimony  would  present  the 
issue  of  principals.  It  is  true  that  appellant  insists  his  presence  was 
an  innocent  one ;  but  this  issue  was  properly  presented  to  the  jury,  and 
they  found  against  appellant. 

Appellant  excepts  to  the  following  portion  of  the  charge:     "You 
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cannot  convict  defendant,  unless  you  further  believe  beyond  a  reason- 
able doubt  that  defendant  was  present  at  the  time  and  place  such 
offense  was  committed,  and  that  he  knew  of  said  unlawful  intent  of 
Will  Haney,  and  aided  and  encouraged  and  advised  him  or  agreed  with 
him  to  commit  such  offense."  Appellant  excepts  to  this  charge  on  the 
ground  that  there  was  no  evidence  authorizing  the  same.  There  was 
evidence  calling  for  this  charge.  We  have  carefully  reviewed  the  court's 
charge  in  the  other  matters  complained  of,  and  find  the  same  properly 
and  accurately  presents  all  the  defenses  urged  by  appellant. 

He  also  insists  that  the  court  should  have  granted  a  new  trial  on. 
account  of  the  misconduct  of  the  jury.  It  appears  that  juror,  J.  E. 
Bambrough  stated  to  the  jury,  during  their  retirement  that  he  had  read 
in  the  paper  that  defendant  in  this  case  had  been  convicted  at  a  former 
day  of  the  court  for  this  same  offense,  and  his  punishment  assessed  at 
two  years  in  the  State  penitentiary.  Appellant  insists  that  he  then 
and  there  urged  that  as  a  reason  why  defendant  should  be  convicted, 
as  appears  by  the  affidavit  of  Wm.  Doggett,  a  member  of  the  jury. 
The  matter  here  complained  of  is  presented  to  this  court  in  a  long 
stenographic  report  of  the  evidence  on  the  hearing  of  the  motion  for 
new  trial,  and  after  a  careful  review  of  it,  we  deduce  the  following: 
that  said  juror  did  not  make  the  statement  until  after  the  verdict  was 
written, — at  least  there  was  evidence  before  the  court  upon  which 
this  could  be  predicated.  The  court  has  passed  upon  the  facts,  and 
we  do  not  see  fit  to  disturb  the  finding  of  the  court  on  the  question. 

The  evidence  is  suflBcient  to  support  the  verdict  of  the  jury ;  and  the 
judgment  is  affirmed.  Affirmed. 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 


Sandy  Alexander  v.  The  State. 

No.  3364.     Decided  December  13,  1905. 

1. — ^Burglary — Charge  of  Court — ^Immaterial  OmisBion. 

On  a  trial  for  burglary,  where  the  charge  of  the.  court  on  circumstantial  evi- 
dence omitted  the  phrase,  "and  no  other  person,"  in  applying  the  moral  certainty 
that  the  accused  committed  the  offense,  there  was  no  error. 

3. — Same — Charge  of  Court — ^Accomplice— Accessory. 

On  a  trial  for  burglary,  where  the  evidence  showed  that  the  State's  witnesses 
merely  concealed  the  alleged  offense  and  falsified  about  knowledge  thereof,  it  did 
not  render  them  accessories  or  accomplices,  and  there  was  no  error  in  the  refusal 
of  a  requested  charge  on  this  phase  of  the  case. 

S.— Same — Charge  of  Court— Alibi. 

Where  the  general  charge  of  the  court  was  the  proper  charge  on  the  law  of 
alibi,  there  was  no  error  in  refusing  a  special  charge  thereon. 

4.— Same— New  Trial — Newly  Bisoo^ered  Evidence. 

On  motion  for  new  trial,  where  the  newly  discovered  evidence  is  indefinite,  and 
tends  to  show  that  defendant  had  knowledge  of  the  same,  there  was  no  error  in 
overruling  the  motion. 
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Appeal  from  the  District  Court  of  Falls.  Tried  below  before  Hon, 
Sam  R.  Scott. 

Appeal  from  a  conviction  of  burglary;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Rice  &  Bartlett,  for  appellant. — On  question  of  accomplice:  Arm- 
strong V.  State,  33  Texas  Crim.  Rep.,  417;  Williams  v.  State,  id.,  128; 
Elizandro  y.  State,  31  id.,  237;  White  v.  State,  30  S.  W.  Rep.,  556; 
Zolicoffer  v.  State,  16  Texas  Crim.  App.,  312 ;  Rios  v.  Staet,  48  S.  W. 
Rep.,  505. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  burglary,  and  his 
punishment  fixed  at  confinement  in  the  penitentiary  for  a  term  of  two 
years. 

In  the  motion  for  new  trial  appellant  complains  that  the  court^s 
charge  on  circumstantial  evidence  fails  to  instruct  the  jury,  in  eflfect, 
that  the  evidence  must  be  of  so  conclusive  a  nature  as  to  exclude 
every  reasonable  hypothesis,  except  the  guilt  of  defendant,  and  also 
show  a  reasonable  and  moral  certainty  that  the  accused  and  no  other 
person  committed  the  crime.  An  examination  of  the  charges  shows 
that  the  court  omitted  the  phrase  *^and  no  other  person.'^  The  charge 
does  state  that  the  facts  and  circumstances  proved,  must  not  only  be 
consistent  with  the  guilt  of  the  accused,  but  be  inconsistent  with  and 
exclude  any  other  reasonable  hypothesis  or  conclusion  than  that  of 
his  guilt,  and  produce  in  your  minds  a  reasonable  and  moral  certainty 
that  the  accused  committed  the  offense.  This  being  true,  we  do  not 
think  there  is  any  reversible  error  in  omitting  the  clause,  ^^and  no 
other  person.^' 

The  second  ground  of  the  motion  is,  that  the  court  erred  in  failing 
to  give  his  special  charge  number  1  on  the  subject  of  accomplice's  tes- 
timony. We  do  not  think  there  was  error  in  refusing  this  charge. 
The  evidence  in  substance  shows  that  Martha  Parks'  home  was  bur- 
glarized, by  entering  the  back  door,  which  was  propped  by  an  ax  on 
the  inside;  and  that  no  one  could  enter  said  door  without  removing 
the  ax,  and  then  pushing  the  door  open.  Mary  Shell  testified  that 
late  in  the  evening  she  sent  her  children  Lizzie  and  Lonnie  after  some 
wood;  they  tarried,  and  she  went  in  search  of  them.  After  scolding 
the  children  for  their  tardiness  she  started  back  home,  and  saw  appel- 
lant (whom  she  well  knew)  coming  out  of  the  back  door  of  Martha 
Pkrks'  house.  He  went  down  into  a  ravine  back  of  the  house,  and 
finally  went  towards  his  own  home.  The  children  Lonnie  and  Lizzie 
Shell  testified  to  seeing  defendant  coming  from  the  house  and  going 
into  the  ravine;  that  when  he  entered  the  ravine,  or  "old  river,''  as 
they  term  it,  some  cattle  (one  being  belled)  took  fright  at  his  presence 
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and  ran  off;  that  they  knew  defendant  and  recognized  him.  The  owner 
of  the  house  Martha  Parks  was  away  from  home  at  the  time  the  bur- 
glary was  committed.  Upon  her  return,  finding  things  in  general 
disorder,  and  her  suspicions  being  aroused,  on  investigation  she  dis- 
covered $85  had  been  taken  out  of  the  safe,  the  key  to  which  was  under 
her  pillow  at  the  time  she  left.  The  burglary  was  committed  late  in 
the  evening,  and  that  night  she  went  to  Mary  Shell's  house.  Mary 
Shell  told  Martha  Parks  that  she  had  seen  appellant  passing  in  the 
direction  of  her  house — the  children  (at  least  the  girl)  made  a  similar 
statement  Mary  Shell  did  not  state  at  that  time  that  she  saw  appel- 
lant coming  out  of  the  house.  Her  reason  for  not  doing  so,  as  testified 
on  the  trial,  was  that  she  desired  to  assume  the  role  of  peacemaker, 
and  appellant  could  properly  be  churched  for  his  peculations,  and  this 
would  stop  the  matter ;  and  she  did  not  tell  what  she  knew  and  testified 
in  this  case,  until  long  after  said  burglary.  We  hold  that  mere  con- 
cealment of  a  crime,  or  falsifying  about  knowledge  thereof,  does  not 
render  a  witness  an  accessory  or  accomplice.  This  question  was  elab- 
orately discussed  by  this  court  in  Shackey  v.  State,  41  Texas  Crim. 
Rep.,  255.  It  follows  from  the  above  that  neither  Mary  Shell,  nor  her 
children,  were  accomplices  or  accessories. 

The  court  did  not  err  in  refusing  appellant^s  special  charge  on  alibi. 
The  charge  given  by  the  court  was  a  proper  charge  on  that  issue. 

Appellant  insists  that  the  court  should  have  granted  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  to  wit:  that  of  Ezekiel 
Dayton,  and  Charley  and  Mary  Everson,  to  the  effect  that  the  mouth 
of  the  branch  that  runs  by  the  house  of  prosecuting  witness  is  ob- 
structed by  a  good  fence  with  four  barbed  wires,  and  that  cattle  or 
other  stock  could  not  pass  down  and  out  said  branch  or  ravine  into 
old  river,  as  testified  to  by  the  witnesses  Lonnie  and  Lizzie  Shell,  as 
appears  by  affidavits;  and  that  Mary  Everson  and  her  child  would 
testify,  that  witness  Lonnie  Shell  was  seen  in  and  about  the  premises 
of  Martha  Parks  on  the  day  of  the  alleged  burglary  and  could  have 
been  and  was  likely  the  party  who  entered  said  house  on  the  occasion 
in  question.  We  do  not  think  that  any  of  this  evidence  comes  within 
the  rule  of  newly  discovered  evidence.  The  location  of  the  house  could 
have  been  and  was  known  to  appellant  at  the  time  he  was  on  trial  for 
this  offense.  The  fact  that  Lonnie  Shell  was  seen  in  and  about  the 
premises  is  too  indefinite,  and  also  inconclusive;  that  he  was  about 
the  house  is  testified  to  by  the  prosecuting  witnesses.  The  affidavit 
of  the  absent  witness,  upon  whose  testimony  newly  discovered  evidence 
is  predicated,  does  not  show  that  he  was  in  the  house,  but  simply  near 
the.  house.  While  the  evidence  is  not  as  satisfactory  as  it  might  be, 
yet  we  do  not  feel  authorized  to  distijrb  the  finding  of  the  jury.  The 
judgment  is  accordingly  affirmed. 

Afftrmed, 

[Motion  for  rehearing  overruled  without  written  opinion. — Beporter.] 
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Jim  Bird  v.  The  State. 

No.  3361.     Decided  December  13,   1905. 

1. — Burglary — Charge  of  Court — Fraudulent  Intent. 

On  a  trial  for  burglary,  where  there  was  evidence  that  defendant  had  been 
requested  by  another  to  enter  the  house  for  the  purpose  of  sleeping  therein  and 
without  fraudulent  intent,  or  of  going  into  said  house  to  get  quilts  or  bedding  to 
sleep  thereon,  it  was  error  for  the  court  to  so  frame  his  charge  as  to  throw  the 
burden  upon  defendant  and  require  of  him  to  show  affirmatively  that  he  went 
into  said  house  for  the  sole  purpose  of  sleeping  therein,  or  getting  quilts  to  do  so. 
The  State  must  prove  beyond  a  reasonable  doubt  that  the  defendant  entered  said 
house  with  the  fraudulent  intent  of  committing  theft,  or  else  he  was  not  guilty. 

8. — Same — Want  of  Consent — Owner's  Consent. 

On  a  trial  for  burglary,  where  the  evidence  tended  to  show  that  a  day  before 
the  alleged  offense  the  owner  of  the  house  entered  into  a  scheme  with  others  that 
defendant  should  go  into  said  house,  the  court  should  have  charged  on  the  ques- 
tion of  consent  by  the  owner,  and  to  find  defendant  not  guilty  if  such  consent 
was  given,  and  the  owner  was  connected  with  the  original  design  of  such 
scheme. 

Appeal  from  the  Ctiminal  District  Court  of  Harris.  Tried  below 
before  Hon.  J.  K.  P.  Gillaspie. 

Appeal  from  a  conviction  of  burglary  of  a  house  in  the  night  time; 
penalty,  four  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Reynolds  &  Barhley,  .for  appellant. — The  following  authorities  amply 
support  the  proposition  that  the  charge  given  is  erroneous  and  that 
defendant's  rights  are  materially  affected  thereby :  Shamberger  v.  State, 
24  Texas  Crim.  App.,  433;  Johnson  v.  State,  29  Texas  Crim.  App., 
150;  Johnson  v.  State,  30  Texas  Crim.  App.,  419;  Moore  v.  State,  28 
Texas  Crim.  App.,  377;  Bayne  v.  State,  15  S.  W.  Bep.,  404;  Harvick 
V.  State,  18  S.  W.  Eep.,  677;  Stanfield  v.  State,  62  S.  W.  Eep.,  917; 
Cogdell  V.  State,  63  S.  W.  Rep.,  645;  Giles  v.  State,  71  S.  W.  Sep., 
961;  Bennett  v.  State,  75  S.  W.  Bep.,  314;  Vann  v.  State,  77  S.  W. 
Bep.,  813;  Landers  v.  State,  63  S.  W.  Bep.,  557;  Edens  v.  State,  55 
S.  W.  Bep.,  815. 

Howard  Martin,  Assistant  Attorney-General;  W.  C.  Oliver,  District 
Attorney,  and  E.  T.  Branch,  for  the  State. — On  question  of  charge  of 
court:  Tanner  v.  State,  44  S.  W.  Bep.,  489;  Edens  v.  State,  55 
S.  W.  Bep.,  815;  Sanches  v.  State,  55  S.  W.  Bep.,  44;  Bobinson  v. 
State,  63  S.  W.  Bep.,  869;  Powell  v.  State,  28  Texas  Crim.  App., 
393;  Hall  v.  State,  28  Texas  Crim.  App.,  146;  McCall  y.  State,  14 
Texas  Crim.  App.,  353;  Crockett  v.  State,  40  Texas  Crim.  Sep.,  173; 
Cockrell  v.  State,  32  Texas  Crim.  Bep.,  585. 

DAVIDSON*,  Presiding  Judge. — This  conviction  was  for  burglary. 
The  court  charged  the  jury,  as  follows:     "If  defendant  entered  the 
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house  on  the  invitation  of  one  Will  Shelton,  for  the  purpose  of  only 
going  in  there  to  sleep,  then  he  would  not  be  guilty;  and  if  you  so 
find,  find  him  not  guilty/'  Several  objections  are  urged  to  this  charge, 
to  wit:  it  shifted  the  burden  of  proof;  it  required  the  jury  to  believe 
that  he  entered  the  house  on  the  invitation  of  Will  Shelton,  and  for 
the  purpose  only  of  sleeping  in  there,  before  an  acquittal  could  be 
obtained;  it  limits  the  acquittal  to  an  aflBrmative  belief  of  that  fact; 
and  that  he  could  not  be  acquitted,  unless  he  entered  the  house  on 
the  invitation  of  Shelton,  and  only  for  the  purpose  then  of  sleeping  in 
said  house.  We  believe  these  exceptions,  under  the  facts,  are  well 
taken.  Isaac  Parsons  was  the  cousin  of  Shelton  and  was  the  bar-tender 
of  Elliott  (the  alleged  owner).  Parsons  had  invited  or  requested 
appellant  to  open  the  saloon  on  the  morning  this  burglary  should  have 
occurred.  The  breaking  occurred  about  2  o'clock  at  night.  The  request 
by  the  bar-tender  of  Shelton  was  to  open  the  saloon  that  morning. 
The  owner  (Elliott)  testified  that  he  had  been  notified  his  house 
would  be  opened  up  on  the  night  of  the  succeeding  day  after  he  was 
so  notified;  that  on  the  night  of  the  burglary  he  hid  the  key  at  a 
designated  point,  and  that  Parsons  (his  bar-tender  and  cousin  of  Shel- 
ton) knew  where  the  key  was  placed.  Voss  (one  of  the  four  officers 
watching  the  house  on  the  night  of  the  alleged  breaking)  stated  they 
had  information  four  or  five  days  previous  that  there  would  be  an 
attempt  to  break  this  house.  Shelton  did  not  inform  the  officers,  but 
told  his  cousin  (Parsons,  the  bar-tender).  Defendant  testified  thalf 
on  the  night  of  the  burglary  he  was  at  the  house  of  a  woman  named 
Boxy,  and  in  this  he  is  corroborated  by  Shelton  and  Roxy — when 
Shelton  called  for  him.  He  got  up  and  went  with  Shelton,  ostensibly 
to  a  dance,  but  did  not  go  to  the  dance.  After  starting  for  that  pur- 
pose, at  the  instance  of  Shelton  they  changed  their  intention,  and  went 
to  the  saloon,  for  the  purpose  of  sleeping  in  the  saloon.  His  testimony 
on  this  point  is,  as  follows:  **And  then  I  said,  ^Lefs  go  on  home,' 
and  I  turned  to  go  back,  where  Roxy  was,  and  he  said,  'No,  let's  go 
down  to  the  saloon  and  sleep;  that  is  where  I  sleep.'  I  said,  ^ell,' 
and  when  we  went  on  down  to  Harvey's  saloon,  and  went  on  back  to  the 
back  door  (like  this  is  the  door,  right  here)  Will  Shelton  got  the  key, 
he  had  the  key.  I  never  had  the  key  in  my  hand ;  he  opened  the  door, 
and  I  goes  in  to  get  some  quilts  and  pillows  to  make  us  a  pallet  out 
in  the  saloon  to  sleep  there,  and  just  as  I  stopped  to  pick  up  the  mat- 
tress inside,  just  the  minute  I  stepped  inside,  I  struck  a  match  (like 
this)  and  was  liokling  it  up,  and  just  at  that  time  officer  Voss  came 
up  right  behind  me  with  his  gun  right  at  my  back.  I  says,  TVhat  is 
the  matter,  Mr.  Voss?'  And  he  says,  'You  will  find  out  what  is  the 
matter.'  ITiat  is  the  way  I  was  arrested."  The  charge  of  the  court 
required  the  evidence  to  show  affirmatively  that  appellant  went  into  the 
house  on  the  invitation  of  Will  Shelton,  for  the  sole  purpose  of  getting 
quilts  on  which  to  sleep.  The  converse  of  this,  if  he  went  in  for  any 
other  purpose  than  to  get  the  quilts,  or  if  this  was  the  only  reason 
Vol.  49  Grim.— 7. 
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for  entering  the  house,  he  would  not  be  guilty  of  burglary,  was  not 
given.  This  charge  is  most  clearly  wrong.  The  State  must  prove 
beyond  a  reasonable  doubt  that  appellant  entered  the  house  only  with 
the  fraudulent  intent  of  committing  theft.  If  the  fraudulent  intent 
did  not  exist  ia  his  mind  at  the  time  he  entered  the  house,  the  State 
would  have  no  case.  If  he  entered  for  the  purpose  of  getting  the 
quilts,  and  not  for  the  purpose  of  stealing,  the  fraudulent  intent  was 
absent.  His  guilt  or  innocence  in  this  case  did  not  depend  on  the  fact 
that  he  was  going  to  get  the  quilts,  or  not  get  them.  It  was  only  a 
question  that  went  to  solve  tlie  intent  of  defendant.  If  the  fraud- 
ulent intent  did  not  exist,  then  he  was  not  guilty.  The  evidence  in 
regard  to  getting  the  quilts,  or  for  the  purpose  of  sleeping  in  the ' 
saloon  (which  he  testified  was  the  purpose)  if  true,  would  cut  off 
absolutely  any  fraudulent  intent  in  entering  the  saloon.  The  reverse 
of  the  law  is  charged,  and  the  court  should  have  instructed  the  jury, 
if  he  entered  the  house  for  any  other  than  a  fraudulent  intent  to  steal 
then  to  acquit;  and  the  reasonable  doubt  on  this  question  should  have 
been  given,  in  his  favor.  This  resolved  the  presumption  of  inno- 
cence and  the  reasonable  doubt  against  appellant,  and  required  of  him 
to  prove  not  only  his  innocence  but  overcome  all  reasonable  doubt  of 
his  innocence. 

There  is  another  question  made  by  the  facts,  which  should  have  been 
submitted  to  the  jury.  If  Elliott  (the  owner)  was  connected  with  the 
t)riginal  design  to  break  the  house,  and  left  the  key  at  the  designated 
point,  for  the  purpose  of  enabling  these  parties  to  go  into  the  house, 
then  the  parties  entering  the  house  had  his  authority  and  consent. 
This  has  been  the  well  settled  law  in  Texas,  and  was  so  decided  in  the 
well-considered  case  of  Speiden  v.  State,  3  Texas'  Crim.  App.,  156. 
Elliott  testified  that  he  was  apprised  the  day  before  of  the  fact  that 
the  house  would  be  entered.  The  officers  had  been  notified  of  this 
fact  (so  Voss  testifies)  four  or  five  days  before.  If  Elliott  informed 
the  officers  that  his  house  would  be  broken,  four  or  five  days  before  it 
was  broken,  and  the  day  before  the  burglary  concocted  the  scheme  that 
Parsons  and  Shelton  should  induce  appellant  to  go  into  the  house, 
then  this  would  authorize  an  acquittal,  on  the  ground  that  Elliott  had 
consented.  This  does  not  militate  against  another  well-settled  proposi- 
tion, to  wit:  that  if  the  owi^er  was  not  connected  with  the  original 
design,  but  ascertaining  that  original  purpose  to  break,  afterwards 
joined  in  it  sufficiently  to  bring  about  detection,  his  want  of  consent 
would  not  be  obtained.  These  two  lines  of  decisions  are  well  recog- 
nized in  this  State.  If  Shelton  had  the  authority,  or  defendant  be- 
lieved he  had  the  authority  to  enter  that  house,  from  either  Parsons 
or  Elliott,  then  the  fact  that  appellant  went  into  the  house  on  this 
occasion  with  Shelton,  or  with  Shelton^s  consent,  would  relieve  it  of 
being  a  burglary  case.  Defendant  testified  that  Shelton  got  the  key 
and  opened  the  house.  The  officers  testify  that  Shelton  was  with  him 
at  the  house  at  the  time  it  was  opened  and  so  does  Shelton  and  imme- 
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diately  disappeared,  after  unlocking  the  door.    They  further  testified 
that  the  key  was  in  the  door.     Elliott  was  with  the  ofiBcers  at  the  time. 
For  the  reasons  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Green  Stokes  v.  The  State. 

No.  3135.     Decided  December  13,  1905. 

1. — ^Local  Optlcm — G.  0.  D.  Order — ^Fact  Case— Venue. 

On  a  trial  for  a  Violation  of  the  local  option  law,  where  the  eyidence  showed 
that  the  whliky  was  in  the  express  office  and  prosecuting  witness  let  appellant 
haye  the  moAey  to  pay  a  part  of  the  c.o.d.  express  charges  on  the  whisky,  and 
appellant's  defense  was  that  he  gave  the  whisky  to  prosecutor  and  that  the  latter 
loaned  him  the  money.  Held  that  a  conviction  will  not  be  set  aside,  and  that 
the  sale  of  the  whisky  took  place  in  the  place  of  the  prosectftion, 

8. — Same— Charge  of  Court — ^XlMtatlng  Punislmieiit. 

Where  OH  a  trial  for  a  violation  of  the  local  option  law,  the  court  in  the  first 
clause  of  the  charge  gave  the  jury  the  proi>er  punishment  and  then  in  the  latter 
clause  thereof,  instructed  the  jury  to  assess  defendant's  punishment,  "at  not  less 
than  926  or  more  than  $100  and  by  imprisonment  in  the  county  Jail  for  not  less 
than  twenty  nor  more  than  sixty  doUara,  and  the  jury  gave  appellant  the  mini- 
mum punishment  there  WBM  no  error. 

Appeal  from  the  County  Court  of  Hopkins.  Tried  below  before 
Hon.  T.  J.  Bussell. 

Appeal  from  a  donyiction  of  a  violation  of  the  local  option  law; 
fftnalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Leach  &  ]kcBride  and  0.  E.  Sheppard,  for  appellant. — On  question 
of  charge:  Graham  y.  State,  13  S.  W.  Eep.,  1010;  Irvin  v.  State, 
8  id.,  681. 

E<rttard  Martin,  Assistant  Attorney-General,  for  the  State. — ^Lovejoy 
V.  ifatte,  40  T€xas  Crim.  Eep.,  89;  O'Docharty  v.  State,  67  S.  W. 
Bip.,  657;  Adams  v.  State,  20  id.,  648. 

BHOOKS,  Judge. — This  conviction  is  for  violating  the  local  option 
law — the  punishment  fixed  at  a  fine  of  $25  and  twenty  days  confinement 
in  i\yb  couniy  jail. 

Prosecuting  witn^te,  Henry,  testified  to  a  purchase  of  whisky  from 
^pellant.  He  i»  corroborated  in  his  testimony  by  the  express  agent, 
ii  to  the  obtdning  of  the  whisky,  and  is  corroborated  to  a  certain 
Extent  by  Oeorge  Phillips — the  party  for  whom  the  whisky  was  ob- 
tained. The  whisky  was  in  the  express  oflBce,  and  prosecuting  witness 
let  apij^ant  have  the  money  to  pay  a  part  of  the  C.  0.  D.  express 
charge  on  the  whisky.    This  placed  the  cases  under  the  rule  laid 
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down  in  HiUiard  v.  State,  13  Texas  Ct  Eep.,  520;  Dunn  v.  State, 
12  Texas  Ct.  Eep.,  803;  Beall  v.  State,  12  Texas  Ct.  Eep.,  801; 
Hutcheson  v.  State,  decided  at  present  term.  Appellant's  defense  was 
that  he  gave  the  whisky  to  prosecutor;  that  prosecutor  loaned  him  the 
money  he  received  from  him.  This  issue  was  aptly  presented  to  the 
jury  hy  the  court  in  the  main  charge^  and  in  appellant's  special  charge 
which  was  given  by  the  court. 

In  motion  for  new  trial  appellant  complains  that  the  court  mis- 
stated  the  punishment.  In  the  first  clause  of  the  charge,  the  court 
gave  the  jury  the  proper  punishment,  and  then  in  a  later  clause,  tells 
the  jury,  if  they  find  appellant  guilty,  to  assess  his  punishment  "at 
not  less  than  $25  nor  more  than  $100  and  by  imprisonment  in 
the  county  jail  for  not  less  than  twenty  nor  more  than  sixty  dollars. 
The  jury  gave  appellant  the  minimum  punishment,  as  stated  above. 
We  do  not  think  this  clerical  error  injured  or  could  have  injured 
appellant.  Lovejoy  v.  State,  40  Texas  Crim.  Eep.,  89;  O'Docharty 
V.  State,  57  S.  W.  Sep.,  657;  Adams  v.  State,  20  S.  W.  Eep.,  548. 
There  is  no  error  in  this  record,  and  the  judgment  is  afl&rmed. 

Affimied, 


John  Stanford  v.  The  State. 

No.  3351.     Decided  December  13,  1906. 

Fraudulently  Disposing  of  Xortgaged  Property — Charge  of  Court — ^Limitation 
— Hewly  DiMOYered  Eyidenoe. 

Where  on  trial  of  fraudulently  disposing  of  mortgaged  property,  there  was 
sufficient  evidence  that  the  statutes  of  three  years  limitation  had  begun  to  run 
long  before  the  return  of  the  indictment,  a  charge  of  the  court  that  if  the  sale 
occurred  within  three  years  next  before  finding  the  indictment  defendant  should 
be  found  guilty,  using  conflicting  dates  as  to  the  return  of  the  indictment,  was 
error.  The  motion  for  new  trial  set  up  newly  discovered  evidence  which  would 
have  clearly  established  limitation. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
E.  W.  Simpson. 

Appeal  from  a  conviction  of  fraudulently  disposing  of  mortgaged 
property;  penalty,  two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  either  party  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. " 

DAVIDSON",  Presiding  Judge. — Appellant  was  convicted  of  dispos- 
ing of  a  wagon,  on  which  he  had  given  a  mortgage,  with  intent  to 
defraud  Oaston  &  Patterson.  The  mortgage  was  executed  on  the  16th 
of  November,  1900.  Appellant  sold  the  wagon  to  Bob  Easley.  The 
evidence  leaves  the  date  of  the  sale  somewhat  confused.  Easley  tes- 
tified that  he  bought  the  wagon  about  six  weeks  or  two  months  after 
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appellant  bought  it.  Appellant  testified  that  he  bought  the  wagon, 
as  he  recollected  the  transaction,  in  August,  1900.  However,  the 
wagon  was  sold  after  the  execution  of  the  mortgage.  The  wagon  was 
owned  by  appellant  when  he  gave  the  mortgage.  If  Easley's  tes- 
timony is  correct,  the  wagon  was  sold  about  the  last  of  December, 

1900,  or  January  1,  1901.  If  the  wagon  was  sold  six  months  after 
appellant  bought  it  (and  he  bought  it  in  August,  1900)  then  the 
sale  occurred  not  later  than  the  first  of  March,  1901.  But  concede 
that  it  was  sold  six  months  after  the  execution  of  the  mortgage,  which 
occurred  on  the  16th  of  November,  1900,  then  the  sale  would  not  have 
occurred  later  than  the  first  of  June,  1901.  The  indictment  was 
returned  into  court  on  October  13,  1904.  The  court  in  one  place  in- 
structed the  jury  that,  if  the  sale  occurred  within  three  years  next 
before  the  13th  of  October,  1904,  etc.,  appellant  should  be  convicted. 
In  another  portion  of  the  charge,  the  court  instructed  the  jury'  if  the 
State  has  not  shown  beyond  a  reasonable  doubt  that  the  disposition 
of  the  wagon  occurred  within  three  years  next  before  the  filing  of 
the  indictment,  to  wit:  October  14,  1901,  or  if  there  was  a  reasonable 
doubt  as  to  the  sale  having  been  made  before  said  date,  they  should 
acquit.  Exception  was  reserved  to  this  clause  of  the  charge.  These 
dates  given  in  the  charge  were  conflicting.  The  latter  charge  author- 
ized the  jury  to  disregard  the  statute  of  limitations,  which  was  three 
years.  The  facts  show  that  this  sale  occurred  more  than  three  years 
before  the  presentment  of  the  indictment.  This  offense  is  barred  in 
three  years,  and  the  indictment  is  prohibited  by  the  statute  from  being 
presented  after  the  period.  We  have  stated  the  evidence  in  regard 
to  the  transaction  bearing  upon  the  question  of  sale,  as  the  evidence 
adduced  on  the  trial  shows  it;  and  there  is  no  fact  in  the  record  show- 
ing it  could  have  possibly  occurred  after  the  first  of  June,  1901.  The 
indictment  was  presented  on  13th  of  October,  1904.  If  these  dates 
are  correct,  the  transaction  had  been  barred  several  months  at  the  time 
the  grand  jury  returned  the  bill.  There  is  one  expression  by  the  wit- 
ness Easley,  to  the  effect  that  he  bought  the  wagon  in  the  winter 
of  1900  or  1901.  But  when  he  states  the  facts  it  shows  that  it  was  in 
the  winter  of  1900 — ^at  least  either  in  December,  1900,  or  January, 

1901.  He  distinctly  states  that  he  bought  the  wagon  from  appellant 
about  six  weeks  or  two  months  after  appellant  had  bought  it.  These 
facts,  taken  with  the  date  of  the  mortgage  on  the  wagon  (November 
16,  1900)  show  that  the  sale  occurred  in  December,  1900,  or  the  first 
of  January,  1901.  So  we  hold  that  the  evidence  is  sufficient  to  show 
that  the  statute  of  limitation  had  long  interposed  at  the  time  of  the 
return  of  the  indictment.  If  there  was  any  doubt  in  regard  to  this 
matter,  the  motion  for  new  trial  should  have  been  granted  on  the  newly 
discovered  evidence  of  several  witnesses,  by  whom  the  date  would  have 
been  shown  to  be  about  the  first  of  January,  1901.  However,  we  be- 
lieve the  evidence  is  suflBciently  definite,  and  on  account  of  the  fact 
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that  the  statute  of  limitation  had  interposed  at  the  time  of  the  return 
of  the  indictment^  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ed.  Nicholson  v.  The  State. 

No.  3134.     Decided  December  13,  1905. 

Xalioioiis  Xiiohief — Circumstantial  Evidienoe— Insnfflcienoy  of  Evidenee. 

See  opinion  for  testimony  held  not  to  be  sufficient  to  sustain  a  conviction  for 
wantonly  killing  a  mule  with  intent  to  injure  owner. 

Appeal  from  the  County  Court  of  Hopkins.  Tried  below  before 
Hon.  E.  B.  Kessler. 

Appeal  from  a  conviction  of  wantonly  killing  a  mule  with  intent  to 
injure  the  owner;  penalty,  a  fine  of  $50. 

The  opinion  states  the  case. 

Jno.  T.  Hyde  and  C.  0.  James,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  charged  with  wan- 
tonly killing  a  mule,  with  the  intent  to  injure  the  owner.  The  case  is 
one  of  circumstantial  evidence,  but  fails  to  exclude  any  reasonable 
hypothesis  except  the  guilt  of  the  defendant.  In  fact,  the  evidence 
does  not  show  with  anything  like  legal  accuracy  or  sufficiency  that 
appellant  shot  the  mule.  He  was  in  the  neighborhood,  and  under  his 
own  statement  about  one  hundred  and  fifty  yards  from  where  some 
shooting  was  heard,  which  is  supposed  to  have  brought  about  the  death 
of  the  mule;  though  the  mule  was  found  some  four  hundred  yards 
north  of  where  the  shots  were  supposed  to  have  been  fired.  There  had 
been  some  previous  ill-will  between  appellant  and  the  alleged  owner 
of  the  mule,  but  it  was  two  or  three  years  before.  Another  fact  is 
stated,  to  wit:  that  appellant  owned  a  pistol  and  may  possibly  have 
had  it  with  him  on  the  occasion  when  the  shots  were  fired.  But  this 
was  an  old  pistol,  and  it  seems  the  hammer  was  not  in  working  con- 
dition. As  the  witnesses  describe  it,  the  main  spring  must  have 
been  broken.  When  the  pistol  was  pointed  down  the  hammer  would 
fall  down  on  the  cylinder:  the  muzzle  being  up,  the  hammer 
would  drop  back.  The  witnesses  testify  that  they  do  not  know  whether 
it  would  shoot  or  not.  He  had  previously  borrowed  $1.60  to  have  a 
pistol  fixed,  but  it  seems  had  not  attended  to  it.  There  is  no  evidence 
of  any  character  in  the  record  to  show  that,  even  if  defendant  shot  the 
mule,  it  was  with  intention  of  injuring  the  owner,  unless  it  was  on 
account  of  some  matters  that  occurred  years  before.    We  do  not  be- 


Digitized  by  LjOOQ IC 


1905.]  Ceow  v.  The  State.  103 

lieve  the  evidence  is  sufficient  to  sustain  the  conviction..    The  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Will  Crow  v.  The  State. 

No.  3300.     Decided  December  13,   1905. 

Perjury — ^Indictment — ^Motion  in  Arrest  of  Judgment. 

See  opinion  for  indictment  held  insufficient  to  sustain  a  charge  of  perjury,  and 
that  the  same  was  bad  on  motion  in  arrest  of  judgment. 

Appeal  from  the  District  Court  of  Edwards.  Tried  below  before 
Hon.  E.  H.  Burney. 

Appeal  from  a  conviction  of  perjury;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  either  party  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BEOOKS,  Judge. — Appellant  was  convicted  and  his  punishment 
fixed  at  two  years  confinement  in  the  penitentiary,  under  an  indict- 
ment charging  substantially,  as  follows :  ♦  ♦  *  ^^That  on  or  about 
the  29th  day  of  May,  A.  D.,  1905,  *  *  *  before  a  regular  term  of 
the  district  court,  holden  in  and  for  said  county,  c^nd  then  and  there  in 
session,  the  Hon.  Ed.  Haltom,  special  judge  presiding,  and  in  a  certain 
civil  judicial  proceeding,  the  same  being  an  action  for  the  remission 
of  a  fine,  and  of  which  said  suit,  the  said  court  then  and  there  had 
jurisdiction,  wherein  the  State  of  Texas  was  plaintiff,  and  Will  Crow 
was  defendant,  in  cause  No.  722,  and  wherein  issue  was  duly  joined 
between  said  parties,  and  came  on  to  be  tried,  and  was  then  and  there 
tried  in  due  form  of  law  before  the  said  judge;  and  Will  Crow  then 
and  there  appeared  as  a  witness  in  his  own  behalf,  and  was  then  and 
there  duly  sworn,  and  did  take  his  corporal  oath  before  said  court, 
as  a  witness  to  testify  in  said  cause  No.  722,  which  said  oath  was  then 
and  there  required  by  law  and  necessary  for  the  prosecution  and  de- 
fense of  a  private  right,  and  which  said  oath  was  then  and  there  ad- 
ministered to  him,  the  said  Will  Crow,  by  the  Hon.  Ed.  Haltom, 
special  judge  of  said  court,  then  and  there  having  sufficient  and  com- 
petent authority  under  the  law  to  administer  the  said  oath  to  the 
said  Will  Crow  in  that  behalf;  and  that  at  and  upon  the  trial  of  said 
issue  so  joined  between  the  said  parties  as  aforesaid,  it  then  and  there 
became  and  was  a  material  question  whether  Will  Crow  had  knowingly 
and  wilfully  defaulted  as  a  witness  before  the  district  court  of  Edward 
County,  at  the  November  term  of  said  court,  A.  D.,  1904,  in  cause 
No.  517,  and  the  said  Will  Crow  being  so  sworn  as  aforesaid,  then 
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and  there  on  the  trial  of  said  issue,  upon  his  oath  as  aforesaid,  did 
falsely,  wilfully  and  deliberately  before  the  said  Hon.  Ed.  Haltom, 
special  judge  as  aforesaid,  depose,  state  and  testify,  in  substance  and 
to  the  effect  following,  that  is  to  say:  that  he,  the  said  Will  Crow 
thought  and  believed  that  the  said  cause  No.  517,  wherein  he  was  a  Wit- 
ness under  legal  process,  had  been  continued  for  the  term  which  said 
statement  so  made  by  the  said  Will  Crow  was  then  and  there  material 
to  the  issue  in  said  cause  No.  722,  whereas  in  truth  and  in  fact  the  said 
Will  Crow  knew  that  cause  No.  517,  had  not  been  continued  for  the 
term  when  he  defaulted  as  a  witness  therein;  and  which  said  state- 
ment so  made  by  the  said  Will  Crow  as  a  witness  in  said  cause  No. 
732,  in  the  manner  and  form  as  aforesaid  was  deliberately  and  wil- 
fully made  and  was  deliberately  and  wilfully  false  as  he,  the  said. 
Will  Crow  there  and  then  well  knew,'*  etc. 

Appellant  filed  a  motion  in  arrest  of  judgment,  as  follows:  "The 
indictment  in  this  cause  presented,  and  upon  which  defendant  waa 
tried  and  convicted  is  wholly  insuflScient  and  defective,  and  alleges 
no  violation  of  law:  Specially  excepting  to  said  indictment  defend- 
ant says  same  is  defective  in  the  following  particulars,  (a)  Same 
alleges  that  at  the  time  of  the  alleged  perjury  there  was  pending  before 
the  court  a  certain  civil  suit,  and  in  the  same  paragraph  alleges  that 
the  action  was  for  the  remission  of  a  fine,  and  the  indictment  is  there- 
fore duplicitous  and  contradictory, — ^an  action  for  the  remission  of  a 
fine  being  a  criminal  or  penal  action  and  not  a  civil  one.  (b).  Said 
indictment  fails  to  allege  that  any  fine  had  theretofore  been  imposed 
upon  the  said  Crow.  (c).  Said  indictment  fails  to  allege  any  fact 
showing  the  materiality  of  the  alleged  false  testimony,  (d).  Said 
indictment  fails  to  show  that  the  said  Will  Crow  had  been  under  legal 
process  as  a  witness  in  any  cause  then  pending  before  said  court,  and 
had  disobeyed  said  process,  and  no  testimony  could  become  material 
to  any  issue  pending  before  said  court  touching  a  fine,  unless  it  was 
alleged  that  the  fine  had  been  regularly  and  legally  imposed  upon  the 
said  Crow.  (e).  The  allegation  as  to  materiality  is  a  mere  state- 
ment of  conclusion  without  the  allegation  of  any  fact  or  facts  showing 
the  materiality  of  the  said  alleged  false  testimony,  (f).  Said  indict- 
ment wholly  fails  to  allege  what  constituted  the  true  facts  with  refer- 
ence to  said  alleged  false  testimony.^^  This  motion  is  well  taken  and 
should  have  been  sustained.  The  indictment  is  subject  to  all  the 
exceptions  appellant  urges  against  it.  The  judgment  is  reversed  and 
the  prosecution  ordered  dismissed. 

Reversed  and  dismissed. 
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Dick  Hale  v.  The  State* 

No.  3365.     Decided  December  13,  1905. 

OamlAff — ^Xnsnfflcienoy  of  Eyidence. 

See  opinion  for  evidence  held  to  be  insufficient  to  support  a  conviction  of  the 
offense  of  unlawfully  playing  at  a  game  of  cards. 

Appeal  from  the  County  Court  of  Trinity.  Tried  below  before 
Hon.  C.  H.  Crow. 

Appeal  from  a  conviction  of  unlawfully  playing  at  a  game  of  cards; 
penalty,  a  fine  of  $10. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Eeporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  charged  with  playing  a  game  of 
cards,  and  his  punishment  assessed  at  a  fine  of  $10.  There  is  but  one 
question  necessary  to  be  considered  in  this  record.  The  first  witness 
for  the  State  shows  that  he  went  to  the  place  where  the  indictment 
alleged  appellant  played  the  game  of  cards,  but  he  did  not  see  him 
play  any  at  all;  that  appellant  was  in  the  room,  may  have  been  sitting 
around  the  table  or  in  the  window.  The  sheriff  testified  that  he  saw 
appellant  sitting  around  the  table,  and  he  had  some  cards  in  his  hand, 
holding  them  up  as  if  in  a  game.  This  is  all  the  testimony.  The 
evidence  is  not  sufficient  to  support  the  conviction.  The  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Jeremiah  Williams  v.  The  State. 

No.  3367.     Decided  December  13,   1905. 

Bur^rlAiy — ^Indictment — ^Variance. 

Where  the  indictment  charged  that  the  burglarized  house  was  owned  and  occu- 
pied by  W.  F.  Yates,  and  the  proof  showed  that  the  owner  of  the  house  and  prose- 
cuting witness  was  named  F.  W.  E.  Yates,  the  variance  between  the  allegation 
and  the  proof  was  fatal. 

Appeal  from  the  District  Court  of  Panola.  Tried  below  before  Hon. 
Bichard  B.  Levy. 

Appeal  from  a  conviction  of  burglary  of  a  private  residence ;  penalty, 
five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

H.  W.  Nelson,  for  appellant 
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Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  burglary,  five  years 
in  the  penitentiary  being  fixed  as  the  punishment.  The  indictment 
charged  that  the  house  was  owned  and  occupied  by  W.  F.  Yates.  The 
statement  of  facts  shows  that  the  owner  of  the  house  and  prosecuting 
witness  was  named  F.  W.  E.  Yates.  This  is  a  fatal  variance  between 
the  allegations  and  the  proof,  and  requires  a  reversal. 

We  notice  that  the  charge  of  the  court  fails  to  define  a  breaking. 
However,  this  is  not  excepted  to  by  bill  or  motion  for  new  trial.  We 
mention  this  in  view  of  another  trial. 

Judgment  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


D.  J.  Johnson  v.  The  State. 

No.  3336.     Decided  December  13,   1905. 

1. — Theft  of  HofiT — ^Kecent  Possession — ^Explanation — Chars^e  of  Court. 

On  trial  for  theft  of  a  hog,  where  defendant  testified  that  he  was  simply 
assisting  another  person  in  driving  the  hogs,  without  any  interest  in  them, 
believing  that  they  were  this  person's  property,  and  the  State  did  not  disprove 
these  statements,  the  court  should  have  submitted  the  defendant's  explanation  and 
instructed  the  jury  to  acquit  him  if  it  was  true. 

S. — Same — Charge  of  Court — Ownership. 

On  trial  for  theft  of  a  hog,  where  the  evidence  showed  that  defendant  never 
claimed  any  interest  in  the  hogs  in  question  when  found  in  his  pen,  and  that  they 
were  marked  in  a  mark  claimed  by  the  person  whom  he  was  assisting  in  driving 
them ;  that  there  was  a  sharp  question  as  to  whether  the  hogs  belonged  to  the 
alleged  owner  or  the  person  defendant  assisted  in  driving  them,  it  was  error  to 
charge  the  jury  that  if  defendant  claimed  the  hogs  by  mistake  to  acquit  him. 

Appeal  from  the  District  Court  of  Trinity.  Tried  below  before  Hon. 
Gordon  Boone. 

Appeal  from  a  conviction  of  theft  of  a  hog;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

/.  P.  Stevenson,  Jno.  I.  Moore  and  G.  C.  Clegg,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  is  a  hog  theft  case.  The 
evidence  is  very  sharply  contested,  as  to  whether  the  hogs  belonged 
to  J.  B.  Stepp,  or  the  alleged  owner,  V.  M.  Jordan.  Stepp  was  the 
brother-in-law  of  appellant.  He  and  appellant  went  out  into  what 
the  witnesses  call  "the  bottom.*^  Appellant  found  one  of  his  hogs, 
tried  to  drive  it  home,  but  did  not  succeed.  Stepp  found  a  sow  and 
some  shoats,  which  he  claimed;  and  appellant  assisted  him  in  driving 
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them  to  appellant^s  house.  It  was  too  late  in  the  day,  they  claimed, 
to  reach  Stepp's  residence.  That  evening,  Jordan  and  some  others  as- 
certaining that  some  hogs  had  been  driven  out  of  the  "bottom,"  fol- 
lowed the  trail.  Night  coming  on  they  stopped.  On  the  next  morn- 
ing en  route  to  the  place  where  they  ceased  their  trail  the  night  be- 
fore, they  met  Stepp  and  Johnson.  A  conversation  occurred  in  regard 
to  the  hogs,  betweefi  Stepp  and  Jordan,  and  the  parties  present,  in 
which  appellant  seems  to  have  taken  very  little  interest.  During  this 
conversation,  appellant  disclaimed  any  interest  in  or  connection  with 
the  hogs  other  than  assisting  his  brother-in-law  Stepp  in  driving  them. 
His  explanation,  which  seems  to  have  been  unquestioned  as  to  the  fact 
that  he  made  it,  was  that  he  had  no  interest  and  claimed  no  interest 
in  the  hogs.  He  also  testified  to  this  on  the  stand.  Exception  is 
reserved  because  of  the  failure  of  the  court  to  submit  his  explanation 
and  statements  in  regard  to  his  connection  with  the  hogs,  to  the  jury. 
The  exception  is  well  taken.  The  jury  should  have  been  told  that,  if 
he  was  simply  assisting  Stepp  in  driving  the  hogs,  without  any  interest 
in  them,  believing  they  were  Stepp's,  he  should  be  acquitted,  and  the 
State  should  disprove  these  statements.  The  court  submitted  the  case 
upon  the  theory  that  they  were  principals  in  the  theft,  acting  together. 
This  being  true,  under  the  circumstances  of  defendant's  testimony  and 
statements,  his  theory  ought  to  have  been  submitted.  The  only  charge 
in  this  regard,  as  we  understand  this  record,  was  that  the  hogs  were 
the  property  of  Jordan  and  not  of  Stepp,  and  that  appellant  knowing 
that  fact  assisted  Stepp  in  stealing  them.  As  before  stated,  the  evi- 
dence is  very  sharply  divided,  and  appellant  introduced  several  wit- 
nesses^ who  testified  pointedly,  that  the  sow  (mother  of  the  five  shoats) 
was  the  property  of  Stepp,  and  the  witness  testify  that  when  the  mat- 
ter was  brought  to  his  attention,  appellant  stated  they  were  not  his,  and 
had  no  connection  with  them,  except  as  a  friendly  act  in  assisting  his 
brother-in-law  in  driving  them. 

The  court  also  charged  the  jury  that  the  hogs,  if  any  were  taken, 
were  the  property  of  Jordan,  but  if  defendant  openly  took  the  hogs,  if 
he  took  tiiem,  under  a  mistake,  honestly  believing  they  were  his,  or 
that  they  were  the  property  of  Stepp,  they  should  acquit;  and  further 
that,  if  the  defendant  honestly  believed  they  were  his  or  the  property 
of  Stepp,  they  should  acquit.  The  following  portion  of  the  court's 
charge  in  regard  to  the  reasonable  doubt  as  to  the  ownership,  authorized 
the  jury  to  acquit,  if  they  had  a  reasonable  doubt  on  the  question  as 
to  whether  the  hogs  were  the  property  of  Jordan  on  the  one  hand,  or 
of  the  defendant  or  Stepp  on  the  other.  Exception  was  reserved  to 
this  portion  of  the  charge,  which  we  think  is  well  taken.  Nowhere  in 
the  evidence  did  appellant  ever  claim  any  interest  in  the  hogs.  When 
found  in  the  pen  at  his  house,  they  were  in  Stepp's  mark,  and  not 
appellant's.  He  then  stated,  they  were  not  his,  that  he  had  no  interest 
in  them,  and  so  testified.  The  charge  to  the  jury  should  h^ve  been 
confined  to  the  facts.    The  jury  may  have  been  misled  upon  the  theory 
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of  the  court,  that  defendant  claimed  the  hogs.  This  may  have  con- 
veyed to  the  jury  the  idea  that  the  court  believed  the  defendant's  testi- 
mony and  the  statements  made  to  these  parties  in  regard  to  his  not 
having  any  interest  in  the  hogs,  or  claim  on  them,  was  dishonest  and 
untruthful.  If  he  was  guilty  at  all  under  this  record,  it  was  by  reason 
of  the  fact  that  he  and  Stepp  were  jointly  stealing  the  hogs,  or  that 
he  assisted  Stepp  in  stealing  them,  knowing  that  Stepp  was  committing 
the  theft.  All  this  he  denied  and  his  theory  should  have  been  affirma- 
tively and  distinctly  charged. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Ex  Parte  Ozro  Elliott  and  Nio  Matthews. 

No.  3349.     Decided  December  13,  1905. 

Habeas  Corpnt — ^Looal  Option — Charter  and  City  Ordinance. 

Where  a  charter  of  a  city  gave  it  the  exclusive  control  and  management  of 
saloons,  the  sale  of  intoxicating  liquors,  etc.,  and  thereafter  by  an  election  held  in 
the  entire  county  local  option  was  adopted  including  the  territory  of  said  city. 
Held  that  said  charter,  whether  granted  before  or  after  the  adoption  of  local 
option,  did  not  abrogate  the  right  of  the  county  to  adopt  the  local  option  law. 

Prom  Navarro  County. 

Original  application  for  habeas  corpus  for  release  from  arrest  for 
violating  the  local  option  law  in  a  city  included  in  a  county  which 
had  adopted  local  option. 

The  opinion  states  the  case. 

Frost  &  Nehlett  and  W.  W.  Ballew,  for  relators. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BHOOKS,  Judge. — This  is  an  original  application  for  the  writ  of 
habeas  corpus,  granted  by  the  court,  wherein  relators  were  under  arrest 
for  violating  the  local  option  law  in  force  in  Navarro  County.  The 
local  option  election  was  duly  and  legally  held  in  Navarro  County,  and 
local  option  was  adopted  for  the  entire  county.  Theretofore,  the  city 
of  Corsicana,  in  Navarro  County,  was  granted  a  special  charter  by  the 
Legislature  which  conferred  on  said  city  the  right  to  license  saloons, 
and  the  usual  provision  for  the  control  thereof,  and  granting  authority 
to  the  city  to  locate  the  saloons  in  certain  limits.  Relators  insist  that 
by  virtue  of  these  provisions  of  the  charter  of  the  city  of  Corsicana,  said 
city  had  the  exclusive  control  and  management  of  saloons,  the  sale  of 
intoxicating  liquors,  etc.,  and  that  the  provisions  of  the  charter  were 
superior  to  the  county  local  option  law  thereafter  adopted  by  the  voters 
of  Navarro  County.    This  position  is  not  correct.     The  Constitution 
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provides  that  the  county  is  entitled  to  have  local  option.  The  city  of 
Corsicana  being  an  integral  portion  of  said  Navarro  County,  would  be 
covered  by  such  law  when  properly  adopted.  The  fact  that  the  pro- 
visions of  the  charter  gives  said  city  the  right  to  regulate  the  sale  of 
whisky,  would  not  prevent  the  adoption  of  the  local  option  law  for 
the  entire  county,  whether  the  charter  be  granted  before  or  after  the 
adoption  of  local  option.  The  Constitution  having  guaranteed  to  a 
county  the  right  to  have  local  option,  this  right  could  not  be  abrogated 
by  the  Legislature  by  any  character  of  provision  in  a  city  charter. 
Williams  v.  Davidson,  70  S.  W.  Eep.,  987.  We  hold  that  the  charter  of 
the  city  of  Corsicana  does  not  abrogate  the  right  of  the  County  of 
Navarro  to  adopt  the  local  option  law.  It  follows,  therefore,  that 
relators  are  properly  held,  and  they  are  accordingly  remanded  to  the 
custody  of  the  officer,  and  that  they  pay  the  costs  herein  incurred. 

Relator  remanded. 

[Motion  for  rehearing  overruled  without  written  opinion. — Keporter.] 


Will  Bogan  v.  The  State. 

No.  3341.     Decided  November  22,  1905. 

Theft  from  Person — Charge  of  Court — ^Prinoipals. 

On  trial  for  theft  from  person,  where  there  was  no  evidence  which  showed 
that  the  law  of  principals  applied  and  the  court  authorized  the  conviction  of 
defendant  upon  that  theory,  there  was  reversible  error. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
Hon.  B.  L.  Jones. 

Appeal  from  a  conviction  of  theft  from  person;  penalty,  two  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Ouy  P.  Horton  and  Clifton  Huggins,  for  appellant. — On  question  of 
principals:  Tippie  v.  State,  13  S.  W.  Rep.,  777;  Massey  v.  State,  15 
id.,  601. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  charged  with  pri- 
vately stealing  a  watch  from  the  person  of  Henley.  The  facts  show  that 
Henley  was  drinking ;  that  he  met  appellant  at  a  cold  storage,  and  went 
thence  to  appellant's  residence.  Henley  testifies  further  that  after 
they  reached  appellant's  residence,  they  went  into  the  dining  room,  ap- 
pellant ate  his  supper,  and  Henley  declined  to  eat.  Mrs.  Bogan  for 
a  while  was  standing  in  the  door  between  the  dining  and  the  adjoining 
room,  while  be  and  appellant  were  in  the  dining  room;  then  she  closed 
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the  door.  And  after  remaining  at  the  house  for  a  while,  appellant  and 
his  wife  and  Henley  went  to  the  theater  in  town — ^Henley  paying  the 
way  of  all  parties.  While  en  route  from  the  residence  to  town,  Henley 
stated  to  appellant  "that  woman  (supposedly  Mrs.  Bogan)  has  gotten 
my  watch,  and  I  want  to  go  back  and  get  it."  Appellant  remarked, 
'let  it  alone  until  tomorrow."  They  went  on  and  attended  the  theater. 
The  testimony  of  Henley  shows  that  the  woman  did  not  enter  the  dining 
room,  or  was  near  enough  to  him  while  at  the  house  to  have  gotten 
his  watch;  nor  does  he  show  that  appellant  was  nearer  to  him  than 
across  the  table,  while  in  the  dining  room.  He  further  states  that  he 
had  the  watch  in  the  dining  room. 

Appellant  testified  practically  as  did  Henley  in  regard  to  meeting 
him  at  the  cold  storage,  and  accompanying  him  to  his  home;  and  in 
regard  to  the  matters  occurring  in  the  dining  room,  so  far  as  eating 
supper  is  concerned.  While  at  the  table  Henley  pulled  out  his  watch, 
and  some  discussion  arose  as  to  the  time,  and  while  discussing  it  the 
clock  struck,  which  showed  that  Henle/s  watch  was  not  with  the 
clock.  Appellant  further  testified  that  Henley  handed  him  the  watch 
to  arrange  the  time,  he  examined  it,  laid  it  down  on  the  table;  and 
they  went  off  and  left  it  on  the  table.  In  regard  to  his  wife  he  testi- 
fied that  when  she  closed  the  door,  it  was  for  the  purpose  of  changing 
her  clothes.  That  while  she  was  changing  her  clothing,  Henley  ex- 
pressed the  desire,  and  offered  $3,  to  have  sexual  intercourse  with  her: 
which  brought  up  sharp  words  between  them.  However,  this  seems 
to  have  been  settled,  and  they  left  the  house  together,  went  to  town  and 
visited  the  theater,  Henley  paying  the  expenses  of  the  three.  Subse- 
quently appellant  went  out  to  Vaden^s  farm,  where  he  was  employed, 
and  the  watch  was  found  in  a  cistern  on  Vaden^s  place,  which  watch 
Henley  afterwards  rather  indefinitely  identified.  However,  appellant 
further  testified,  in  regard  to  the  taking  of  the  watch,  that  it  was 
there  the  next  day,  and  his  wife  took  it  out  to  Vaden's.  This  is  the 
substance  of  the  case  on  the  facts. 

The  court  charged  the  jury  with  reference  to  principals  on  the  theory 
that  Mrs.  Bogan  was  a  conspirator  with  her  husband,  and  then  apply- 
ing the  law  to  the  case,  informed  the  jury,  if  appellant  either  by  him- 
self, or  acting  as  a  principal  with  his  wife,  fraudulently  and  privately 
took  from  the  possession  of  Henley  the  watch,  he  would  be  guilty. 
We  do  not  believe  the  facts  of  the  case  required  or  authorized  a  charge 
on  principals.  There  is  no  evidence,  as  we  understand  the  facts,  which 
show  that  Mrs.  Bogan  was  a  principal;  in  fact  the  testimony  all  ex- 
.  eludes  the  idea  that  she  was.  Her  connection  with  the  watch  was  on 
the  next  day,  and  not  at  the  time  it  was  taken,  if  taken  by  Bogan. 
Henley's  testimony  and  Bogan's  testimony  both  exclude  the  idea  that 
she  was  close  enough  to  Henley,  while  at  the  house  of  Bogan,  for  her 
to  have  secured  the  watch.  There  was  no  understanding  between  them, 
and  the  testimony  excludes  such  an  understanding,  because  all  the  con- 
versation which  occurred  at  the  house,  was  while  Mrs.  Henley  was 
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standing  in  the  doorway,  so  far  as  the  State's  case  was  concerned,  and 
that  after  they  left  the  dining  room,  the  three  left  the  house  and 
went  to  town.  The  State's  case  failed  to  show  that  Bogan  was  in  such 
proximity  to  Henley  in  the  dining  room  that  he  could  have  secured 
the  watch,  and  it  excludes  the  idea  that  Mrs.  Bogan  either  had  a  con- 
versation with  Bogan  in  the  house  in  regard  to  it,  or  that  she  was  close 
enough  to  have  taken  the  watch.  We  do  not  believe  that  this  testimony 
suggested  the  question  of  principals,  and  as  the  court  authorized  the 
conviction  upon  the  theory  that  appellant  may  have  been  a  principal 
with  his  wife  in  the  transaction,  the  jury  may  have  taken  that  view  of 
it,  because  of  the  suggestion  from  the  court,  and  ior  that  reason  con- 
victed. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Lee  Paschal  v.  The  State. 

No.  3366.     Decided   December  13,  1905. 

Assault  with  Intent  to  Xurder — ^Former  Conyiction — ^]>ootrine  of  Carving. 

Where  on  trial  for  assault  with  intent  to  murder,  the  evidence  showed  that 
defendant  in  one  transaction  made  an  assault  upon  his  wife  by  throwing  an 
orange  at  her,  by  choking,  by  cutting  her  clothes  oflf  her  person,  and  by  drawing 
a  stick,  which  was  a  deadly  weapon,  upon  her ;.  and  defendant  interposed  his  plea 
of  former  conviction  upon  information  for  aggravated  assault  of  the  same  trans- 
action it  was  error  for  the  court  not  to  sustain  said  plea,  as  the  State  tould 
carve  but  once. 

Appeal  from  the  District  Court  of  Hill.  Tried  below  before  Hon. 
W.  C.  Wear. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder;  penalty, 
two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Marshall  &  Jackson,  L.  C.  Hill  and  C  F.  Greenwood,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  and  /.  E.  Clark,  County 
Attorney,  for  the  State. 

BBOOKS,  Judge. — This  conviction  was  for  assault  with  intent  to 
murder;  the  punishment  assessed  being  two  years  confinement  in  the 
State  penitentiary. 

The  evidence  is  substantially  as  follows :  Appellant  and  his  wife  lived 
at  the  village  of  Woodbury,  and  on  the  occasion  in  question  she  was 
visiting  at  the  home  of  Mrs.  Eiley,  situated  in  the  same  village.  Late 
in  the  afternoon,  appellant  went  to  Mrs.  Eiley's  home,  called  for  his 
wife,  and  insisted  that  she  should  accompany  him  home.    She  declined 
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to  go,  and  after  being  repeatedly  asked  by  appellant  to  go,  and  still 
declining,  appellant  then  left  and  went  off  toward  the  village  proper, 
and  in  about  half  an  hour  returned,  called  for  his  wife,  and  at  this 
time  had  a  paper  sack  in  his  hand.  Mrs.  Riley  was  milking  the  cow 
at  the  time.  Appellant  called  for  his  wife  several  times,  and  when 
they  got  together  he  told  her  that  he  had  some  oranges  he  bought  for 
her.  She  protested  against  taking  the  oranges,  but  he  insisted  that 
she  accept  them ;  and  finally  induced  her  to  take  one.  Mrs.  Riley  testi- 
fied that  he  then  threw  an  orange  at  his  wife,  and  struck  her  between 
the  eyes  with  it,  and  she  fell;  that  he  then  hit  her  with  his  fist, 
knocked  her  down  and  kicked  her,  and  then  threw  a  rock  and  hit  a 
cow;  that  he  then  stamped  and  choked  his  wife;  that  the  latter  then 
went  to  the  hog  pen,  and  he  hit  her  again;  that  appellant's  wife  and 
witness  then  started  to  the  house,  and  at  the  fence  appellant  caught  her 
again,  and  cut  her  clothes.  They  then  went  in  the  house  and  he  began 
cutting  her  clothes  with  a  knife  again.;  that  he  jerked  her  to  the  floor 
and  kicked  her,  and  made  as  if  he  was  going  to  kick  her  again.  They 
then  went  into  the  south  room;  and  appellant  then  went  out  into  the 
yard  and  got  a  stick,  came  back  into  the  room,  and  held  the  stick  up 
over  witness  and  appellant's  wife,  but  never  struck  either  one  of  them 
with  it;  that  he  was  close  enough  to  have  struck  his  wife  with  it,  but 
did  not  do  so.  On  cross-examination  witness  said  that  while  appellant 
was  beating  his  wife  with  one  hand,  he  was  holding  the  knife  in  the 
other  hand.  On  redirect  examination,  witness  admitted  that  three 
different  times  appellant  heH  the  stick  up  as  though  he  was  going  to 
strike  his  wife;  and  witness  further  said,  "He  could  not  have  hit  her 
without  hitting  me ;  he  was  afraid  he  would  strike  me ;  he  never  struck 
her;  he  never  struck  at  any  one."  In  another  portion  of  her  testimony 
witness  claimed  that  the  reason  appellant  didn't  strike  her  with  a  stick 
was  because  he  heard  the  dog  bark.  She  admitted  her  prejudice  and 
hatred  toward  defendant. 

Miss  Bigham  testified  that  appellant  threatened  to  kill  his  wife  if 
she  didn't  take  the  orange ;  that  he  slapped  her  down  and  kicked  her. 
She  says  positively  that  he  did  not  strike  her  with  an  orange,  and  that 
after  the  first  trouble  appellant  and  his  wife  went  behind  the  lot,  and 
he  choked  her;  and  that  this  was  just  after  the  orange  transaction. 
That  Mrs.  Paschal  was  lying  on  the  ground  on  her  face,  while  Mrs. 
Riley  says  she  was  lying  on  her  back.  Miss  Bigham  testified  that 
appellant  and  his  wife  then  went  into  the  house,  and  he  was  demanding 
the  clothes  she  had  on,  saying  that  he  had  bought  them  and  was  going 
to  have  them,  and  that  'Tie  jerked  her  skirt  off,  and  began  to  jerk  at 
her  waist."  That  he  then  cut  her  clothes  off;  that  witness  went  and 
called  for  protection.  She  saw  appellant  go  out  into  the  yard  and  get 
a  stick,  and  then  go  into  the  house,  but  did  not  see  him  do  anything 
with  it.  Her  testimony  shows  that  in  a  few  moments  after  this, 
Lewallen  came  up,  together  with  his  boys  from  the  field  nearby.  Lewal- 
len  was  about  two  hundred  yards  distant,  and  he  went  directly  to  the 
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house,  and  the  racket  then  ceased.  Clarence  Lewallen  testified  he  was 
working  about  one  hundred  and  twenty-five  yards  away,  and  saw  and 
heard  the  raclcet  at  the  cow  lot ;  that  he  immediately  called  to  his  father 
and  they  went  directly  on  to  the  house,  and  when  they  got  there  the 
racket  was  over  and  appellant  was  standing  in  front  of  the  door.  That 
appellant  did  not  go  back  into  the  house  any  more.  He  fixes  the  time 
transpiring  from  the  first  trouble  until  he  and  his  father  reached  the 
house  and  saw  appellant  standing  in  front  of  the  door,  at  about  five 
minutes,  and  says  that  would  have  been  ample  time  for  them  to  have 
gone  from  the  field  to  the  house;  that  they  walked  fast  en  route. 

When  the  case  was  called  for  trial,  appellant  filed  a  plea  of  former 
conviction,  setting  up  in  proper  legal  form,  that  he  (appellant)  had 
previously  been  charged  in  the  county  court  under  a  valid  information 
with  the  offense  of  aggravated  assault.  The  charging  part  of  the 
information  is  as  follows:  "On  or  about  the  27th  day  of  April, 
1905,  ♦  ♦  ♦  in  said  County  of  Hill  and  State  of  Texas,  one  Lee 
Paschal,  late  of  said  county  and  State,  did  then  and  there  unlawfully 
in  and  upon  Bertha  Paschal,  commit  an  aggravated  assault, — ^the  said 
Bertha  Paschal  being  then  and  there  a  female,  and  the  said  Lee  Paschal 
being  then  and  there  an  adult  male,  against  the  peace  and  dignity  of 
the  State.'*  The  aflfidavit  and  information  charging  this  aggravated 
assault  are  in  legal  and  proper  form.  The  evidence  shows  that  the 
prosecution  upon  which  the  information  was  predicated  grew  out  of 
the  above  stated  facts.  We  hold  that  appellant's  plea  of  former  con- 
viction is  well  taken.*  In  Adams  v.  State,  16  Texas  Crim.  App.,  162, 
the  facts  showed  that  appellant  was  charged  with  illegally  marking 
and  branding  certain  animals.  Appellant,  after  pleading  former  con- 
viction, in  proper  form,  asked  the  court  to  charge  the  jury,  as  follows: 
**If  you  believe  from  the  evidence  that  the  animal  charged  to  be  illegally 
marked  and  branded  in  this  case,  was  marked  and  branded  at  the  same 
time  and  place  as  the  animal  charged  to  have  been  illegally  marked  and 
branded  in  the  indictment  in  case  number  622,  the  State  of  Texas 
against  Charley  Adams,  on  which  indictment  defendant  has  been  tried 
and  convicted,  so  as  to  make  the  marking  and  branding  of  the  two  ani- 
mals one  and  the  same  transaction,  or  part  of  the  same  transaction, 
then,  in  that  event,  if  the  jury  so  believe,  they  will  find  the  special  plea 
of  defendant  true.*'  In  that  case  we  held  that  the  court  erred  in  re- 
fusing to  give  said  charge;  and  the  court  say:  "It  is  well  settled  in 
cases  of  theft,  that  the  stealing  of  different  articles  of  property,  be- 
longing to  different  persons,  at  the  same  time  and  place,  so  that  the 
transaction  is  the  same,  is  but  one  offense  against  the  State;  and  the 
accused  cannot  be  convicted  on  separate  indictments,  charging  different 
parts  of  one  transaction,  as  if  they  were  distinct  offenses,  as  a  conviction 
on  one  of  the  indictments  bars  a  prosecution  on  the  other.  ♦  ♦  ♦ 
We  think  this  rule  applies  in  this  case  with  the  same  force  and  to  the 
same  extent  as  it  would  apply  in  a  case  of  theft.  We  can  perceive  no 
reason  why  it  should  not.  It  mattered  not  whether  one  yearling  was 
Vol.  49  Crim.— 8. 
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marked  and  branded  first,  or  whether  both  were  marked  and  branded 
at  the  same  instant  of  time,  and  on  the  same  identical  spot  of  ground. 
The  true  inquiry  was,  did  the  marking  and  branding-  of  the  two 
yearlings  in  fact  constitute  one  and  the  same  transaction,  although  ac- 
complished by  separate  acts  ?  Suppose  the  defendant  had  been  charged 
with  the  theft  of  the  j^earlings,  and  the  proof  had  shown  that  he  took 
them  from  a  pen,  that  he  drove  one  of  them  out  of  the  pen,  and  turned 
and  immediately  but  by  a  different  act,  drove  out  the  other;  would 
not  this  be  the  same  transaction  and  but  one*  offense  ?  We  thitik  in  such 
case  a  conviction  of  the  theft  of  one  of  the  yearlings  would  be  a  bar 
to  an  indictment  for  the  theft  of  the  other,  and  that  it  would  make 
no  difference  that  the  yearlings  were  owned  by  different  persons/'  The 
principle  here  laid  down  is  amply  supported  by  various  decisions  of 
this  court.  Quitzow  v.  State,  1  Texas  Crim.  App.,  47;  Simco  v. 
State,  9  Texas  Crim.  App.,  338;  Grisham  v.  State,  19  Texas  Crim. 
App.,  504 ;  Moore  v.  State,  33  Texas  Crim.  Rep.,  166 ;  Herrera  v.  State, 
35  Texas  Crim.  Rep.,  607. 

Now,  reverting  to  the  facts  of  this  case,  we  find  that  appellant  made 
a  ruthless  assault  upon  his  wife  (1)  by  throwing  an  orange  at  her; 
(2)  by  choking;  (3)  by  cutting  her  clothes  off  her  person;  and  (4)  by 
drawing  a  stick,  which  appears  to  have  been  a  deadly  weapon,  upon  her. 
However,  the  evidence  shows  that  all  of  the  matters  were  one  and  the 
same  continuous  act  or  transaction.  We  are  not  holding  in  this  con- 
nection that  appellant  could  not  in  the  first  instance  have  been  prose- 
cuted for  an  assault  with  intent  to  murder;  but  concede  that  he  could, 
the  prosecuting  attorney  has  seen  fit  not  to  do  so,  but  to  prosecute  for 
an  aggravated  assault.  Where  the  prosecution  is  upon  an  information, 
the  State  can  carve  but  once  for  the  same  transaction.  This  is  one 
continuous  transaction  within  the  contemplation  of  the  clause  of  the 
Constitution,  which  inhibits  a  second  trial  for  the  same  offense;  and 
being  such,  the  State  cannot  be  permitted  to  prosecute  again  for  assault 
with  intent  to  murder.  The  State  can  carve  the  minor  part  of  the 
transaction  and  convict  on  that,  or  can  carve  the  major  part  of  the 
transaction  and  convict  on  that.  However,  the  State  can  carve  only 
the  one  time.  Suppose  appellant  on  the  day  in  question  had  shot  at 
his  wife  three  several  and  distinct  times:  the  time  elapsing  between 
each  shot  being  such  as  the  record  here  shows  elapsed  between  the 
different  acts  of  violence  committed  upon  his  wife.  Could  it  be  cor- 
rectly insisted  that  he  could  be  convicted  of  three  separate  distinct  as- 
saults with  intent  to  murder?  We  think  not.  Or  suppose,  in  the  first 
instance,  he  had  shot  at  his  wife  with  a  pistol,  and  then  grabbed  a 
shot  gun  and  fired  at  her;  and  then  shot  at  her  with  a  rifle;  and 
suppose  all  shots  missed  or  hit  her,  as  the  case  may  be,  would  it  be 
then  insisted,  if  neither  of  said  shots  had  killed  her,  that  he  could 
be  convicted  of  three  assaults  with  intent  to  murder.  It  follows  from 
what  we  have  stated  above,  that  the  learned  trial  court  erred  in  not 
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BustainiBg  appellant^s  plea  of  former  conviction,  and  the  judgment  is 
accordingly  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Sebebos  Gallegos  v.  The  State. 

No.  3180.     Decided  December  13,   1905. 

1. — ^Murder  in  Second  Degree — Corpns  Delicti — Confession — Charge  of  Court. 

On  a  trial  for  murder,  while  the  better  practice  would  have  been  to  have 
instructed  the  jury  as  to  the  effect  of  confessions,  and  as  to  the  requisite  proof 
of  the  corpus  delicti  in  conjunction  therewith,  yet  where  from  the  evidence  there 
did  not  seem  to  be  any  doubt  but  that  deceased  came  to  his  death  by  some 
violent  agency,  this  in  conjunction  with  the  confession  of  defendant  was  plenary 
proof  of  his  guilt,  and  in  the  absence  of  a  requested  charge,  there  was  no  error 
in  the  court  failing  in  its  general  charge  to  instruct  upon  this  subject 

t. — Same— Evidence — Confession. 

On  a  trial  for  murder  where  the  testimony  is  with  reference  to  the  defendant's 
confession,  it  is  admissible,  although  it  may  be  vague  and  remote. 

8. — Same— Argument  of  Counsel — ^Defendant  as  a  Witness. 

On  a  trial  for  murder  the  remarks  of  State's  counsel  that  defendant  had 
friends,  and  why  he  did  not  introduce  them  to  show  his  whereabouts  was  not  an 
allusion  to  defendant's  failure  to  testify. 

Appeal  from  the  District  Court  of  Guadalupe.  Tried  below  before 
Hon.  M.  Kennon. 

Appeal  from  a  conviction  of  murder  in  second  degree;  penalty,  ten 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Adolph  Seidmann  and  Anderson  dt  Belden,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDEBSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  fixed  at  ten  years  confinement  in 
the  penitentiary;  hence  this  appeal.  This  is  a  companion  case  to  that 
of  Elijio  Gallegos  v.  State,  12  Texas  Ct.  Rep.,  762,  and  the  inculpatory 
facts  in  the  present  case  are  essentially  the  same  as  in  that  case.  The 
evidence  substantially  shows  that  deceased,  appellant  and  his  codefend- 
ant  were  last  seen  together,  late  on  the  evening  before  the  disapparance 
of  Montoya.  In  a  day  or  two  thereafter  the  body  of  deceased  was  taken 
out  of  the  river.  It  was  shown  to  have  a  wound  on  the  back  of  the 
head,  and  had  a  rock  tied  to  it,  but  in  the  decomposition  and  swelling 
of  the  body,  it  floated  the  rock  and  had  gone  some  distance  down  the 
river  before  it  was  fished  out.  The  corpus  delicti  was  proven  by  the 
wounds  on  the  head  and  the  condition  of  the  body,  concealment  in  the 
river,  etc.  Appellant's  connection  with  the  homicide  was  shown  by  his 
confession  to  a  witness,  Francisco  Beyna.     This  testimony  has  been  held 
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sufficient.  Anderson  v.  State,  34  Texas  Crim.  Rep.,  546;  Kugadt  v. 
State,  38  Texas  Crim.  Rep.,  681;  Gallegos  v.  State,  12  Texas  Ct. 
Rep.,  762. 

Appellant  complains  of  the  refusal  of  the  court  to  instruct  the  jury 
as  to  the  effect  of  appellant's  confession,  to  wit:  that  although  the  jury 
might  find  that  the  State  proved  the  confession  of  appellant,  to  the 
effect  that  he  killed  deceased,  yet  they  could  not  find  him  guilty  on 
confessions  alone,  unless  proof  of  the  corpus  delicti  was  otherwise  es- 
tablished, and  there  was  testimony  corroborating  the  confession.  The 
court  did  not  charge  on  this  subject  at  all,  but  merely  submitted  the 
question  in  a  general  way,  to  the  jury ;  that  is,  after  defining  implied  and 
express  malice,  the  court  then  instructed  the  jury,  if  they  believed  ap- 
pellant killed  deceased  of  his  express  or  implied  malice,  to  find  him 
guilty  accordingly.  We  think  the  better  practice  would  have  been  to 
have  instructed  tiie  jury  as  to  the  effect  of  confessions  and  as  to  the 
requisite  proof  of  the  corpus  delicti  in  conjunction  therewith.  However, 
in  this  case  there  does  not  seem  to  be  any  doubt  but  that  deceased  came 
to  his  death  by  some  violent  agency  to  wit:  by  blows  struck  on  the 
head,  and  that  he  was  thus  killed,  and  his  body  thrown  into  the  river. 
We  understand  where  such  proof  is  made,  in  conjunction  with  the  con- 
fession of  appellant,  it  is  plenary  proof.  In  case  of  some  controversy 
on  thifl  subject,  of  course  a  charge  of  the  character  requested  should 
have  been  given. 

Appellant  objected  to  certain  testimony  of  the  witness  Tanislaus 
Rios.  We  have  examined  said  testimony,  and  it  merely  tends  to  show 
that  appellant  was  present  at  the  time  and  place  when  he  is  said  to 
have  made  the  confession  to  Reyna.  The  testimony  is  vague  and  re- 
mote, but  that  is  no  reason  why  it  was  not  admissible. 

Appellant  also  objected  to  the  argument  of  the  State's  attorney, 
insisting  that  a  portion  thereof  had  reference  to  appellant's  failure  to 
testify.  The  language  used  was,  as  follows:  "Where  was  the  defend- 
ant and  his  brother  Elijio  on  the  night  that  Antonio  Montoya  was  mur- 
dered? Defendant  is  a  married  man,  with  a  wife  and  children.  Why 
does  he  not  show  where  he  ate  his  supper  on  that  night?  Why  does 
he  not  show  where  he  slept  on  that  night?  Again,  I  ask  where  was 
he  on  that  night?  Defendant  has  friends.  Why  does  he  not  introduce 
witnesses  to  establish  his  whereabouts  on  that  night  ?''  We  do  not  con- 
strue this  to  be  an  allusion  to  appellant's  failure  to  testify.  There' 
being  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


Digitized  by  LjOOQ IC 


1905.]  Ingram  v.  The  State.  117 

Bill  Ingram  v.  The  State. 

No.  313a.     Decided  December  13,  1905. 

1. — ^Local  Option — Statement  of  Faots — Charge  of  Court — ^Practice  on  Appeal. 

Where  a  statement  of  facts  was  not  filed  within  time,  the  same  cannot  be 
considered ;  and  although  a  charge  of  the  court  may  embody  an  erroneous  propo- 
sition of  law  and  authorize  a  conviction  thereon,  yet  in  the  absence  of  a  state- 
ment of  facts  it  will  be  presumed  that  the  facts  were  ample  to  authorize  the  con- 
viction, and  the  case  will  not  be  reversed. 

8. — Same— Charge  of  Court — ^Weight  of  ETidenoe. 

See  opinion  for  charges  complained  of  by  appellant  which  nevertheless  could  be 
predicated  on  a  state  of  facts  which  authorize  a  conviction. 

\ 

Appeal  from  the  County  Court  of  Hopkins.  Tried  below  before  Hon. 
T.  J.  Russell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty^  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jaiL 

The  opinion  states  the  case. 

Leach  &  McBride  and  C.  0.  James,  for  appellant. — ^We  insist  that 
the  latter  portion  of  paragraph  3  of  the  court's  charge  is  not  ap- 
plicable to  any  state  of  facts  provable  in  this  case  and  assumes  a  dis- 
putable issue  as  proven  and  is  reversible  error.  Wright  v.  State,  34 
S.  W.  Bep.,  936;  Bowman  v.  StAte,  35  S.  W.  Rep.,  382;  Blasingame  v. 
State,  85  S.  W.  Rep.,  275;  Bottoms  v.  State,  73  S.  W.  Rep.,  16. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  for  violating  the 
local  option  law — his  punishment  being  fixed  at  a  fine  of  $25  and 
twenty  days  confinement  in  the  county  jail;  and  prosecutes  this  appeal. 

What  purports  to  be  a  statement  of  facts  was  not  filed  during  the 
term  at  which  the  conviction  occurred,  and  there  is  no  twenty-day 
order  in  the  record.  Therefore  the  statement  of  facts  will  not  be 
considered. 

The  only  questions  raised  relate  to  the  charge  of  the  court.  It  is 
insisted  that  although  there  be  no  facts  which  the  court  can  consider, 
yet  if  the  charge  authorizing  a  conviction  is  predicated  on  facts  which 
do  not  warrant  a  conviction,  but  the  contrary,  it  is  such  error  as  re- 
quires a  reversal.  Such  does  not  seem  to  be  the  holding  of  this  court. 
It  seems  to  be  the  rule  that  although  a  charge  may  embody  an  erroneous 
proposition  of  law,  and  authorize  a  conviction  thereon,  yet,  in  the 
absence  of  a  statement  of  facts  it  will  be  presumed  that  the  facts  were 
ample  to  authorize  the  conviction,  and  the  case  will  not  be  reversed. 

Appellant  complains  of  this  portion  of  the  charge:  'If  you  be- 
lieve from  the  evidence  that  the  whisky  alleged  to  have  been  sold  was 
shipped  to  witness  Alsobrook,  and  that  said  witness  did  not  order. 
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nor  accept  the  same,  then  said  whisky  was  the  property  of  the  shipper; 
and  if  you  believe  from  the  evidence  beyond  a  reasonable  doubt  that 
defendant  became  interested  in  the  sale  or  delivery  of  said  whisky  to 
F.  H.  Glower,  then  he  would  be  guilty,  and  you  should  so  find/*  We 
understand  the  criticism  made  on  this  charge  is,  that  it  does  not  tell 
the  jury  *^how  interested";  and  for  ought  tliat  appears  appellant  may 
have  been  interested  with  the  purchaser.  We  do  not  believe  an  ordinary 
interpretation  of  the  charge  will  bear  this  construction.  The  language 
is,  "interested  in  the  sale  and  delivery  of  said  whisky  to  Glower,  then 
he  would  be  guilty,**  etc.  Besides  tliis,  in  the  fifth  paragraph  of  the 
court*s  charge,  the  jury  were  distinctly  told,  "If  you  do  not  believe 
from  the  evidence  that  defendant  signed  for  and  received  the  whisky, 
or  that  he  was  not  interested  in  the  sale  of  said  whisky  to  Glower,  then 
he  would  not  be  guilty;  and  if  you  have  a  reasonable  doubt  as  to  said 
act,  you  should'  find  him  not  guilty.  We  see  nothing  wrong  about 
these  charges. 

This  charge  is  also  complained  of:  "If  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant.  Bill  Ingram,  signed  the 
name  of  Nathan  Alsobrook,  in  order  to  get  the  whisky  out  of  the 
express  office,  and  that  he  did  thereby  procure  said  whisky  and  deliver 
the  same  to  F.  H.  Glower,  and  that  said  Ingram  himself,  or  in  con- 
junction with  Glower  paid  the  express  charges  thereon  due,  then  he 
would  be  guilty.**  The  above  charge  is  correct  upon  a  statement  of 
facts,  which  we  will  assume  was  proved.  If  the  whisky  came  through 
the  express  company,  without  any  contract,  or  came  under  an  order  to 
another  party  who  did  not  take  the  whisky,  and  Ingram  personated 
Alsobrook,  to  whom  the  whisky  was  shipped  without  an  order,  and 
signed  for  the  same,  procured  the  whisky  and  let  Glower  have  it,  the 
jury  would  have  been  authorized  to  convict  him.  So  that,  even  if  it 
be  conceded  that  the  proposition  contended  for  by  appellant,  as  stated 
above,  is  correct,  yet  it  does  not  occur  to  us  that  said  proposition  is 
applicable,  because  the  charges  complained  of  may  be  predicated  on  a 
state  of  facts  which  authorized  conviction. 

Appellant  requested  certain  special  instructions,  which  the  court  re- 
fused. In  the  absence  of  the  facts,  we  cannot  determine  that  these 
were  authorized  or  required. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


Dan  McKay  v.  The  State. 

No.  3272.     Decided  December  13,  1905. 

1.— Theft  of  Cattle— Limitation. 

On  trial  for  receiving  stolen  cattle,  where  the  evidence  showed  that  the  trans- 
action occurred  in  the  year  1899,  and  that  the  indictment  was  presented  in  the 
year  1903,  and  that  more  than  8  years  had  intervened  between  the  commission  of 
the  offense  and  the  filing  of  indictment,  the  prosecution  was  barred  by  limita- 
tion. 
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2. — Same — Indlotment — ^AUeffatlon  that  Party  was  Unknown  to  Grand  Jury. 

Where  an  indictment  for  receiving  stolen  cattle  alleged  that  the  cattle  were 
received  from  some  one  unknown  to  the  grand  jury,  and  the  record  showed  that 
the  counsel  representing  the  State  knew  the  name  of  such  party  and  that  the 
grand  jury  must  have  known  or  could  have  known  the  said  name,  the  conviction 
could  not  be  sustained  as  the  evidence  should  sustain  the  allegations  in  the  in- 
dictment 

Appeal  from  the  District  Court  of  Maverick.  Tried  below  before 
Hon.  B.  C.  Thomas. 

Appeal  from  a  conviction  of  receiving  stolen  cattle;  penalty,  two 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  the  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. — On 
question  of  unknown  party:  Commonwealth  v.  Gallagher,  126  Mass., 
64;  Wharton  Crim.  Ev.,  sec.  97;  McCarty  v.  State,  35  S.  W.  Rep.,  994. 

DAVIDSON",  Presiding  Judge. — The  indictment  contained  a  count 
for  theft  of  cattle,  and  one  for  receiving  the  cattle  after  they  were 
stolen.  The  count  charging  theft  passes  out  of  the  case,  because  the 
court  submitted  only  the  count  for  receiving,  and  the  conviction  was 
under  that  count.  The  offense  was  barred  by  the  statute  of  limita- 
tions at  the  time  the  indictment  was  presented.  The  State's  case  is 
that  the  cattle  were  stolen  from  J.  A.  Martin,  who  was  holding  same 
for  Dull  Bros.,  in  1899;  were  received  the  next  day  by  appellant  from 
the  Taylors,  who  committed  the  theft,  and  shortly  afterwards  were  sold 
by  John  Taylor  to  Bjorkman.  All  these  transactions  occurred  in  the 
year  1899.  The  indictment  was  presented  by  the  grand  jury  of  Pecos 
County  on  the  26th  of  March,  1903.  Under  our  statute  this  offense  is 
barred  in  three  years  after  its  commission. 

There  is  another  contention  that  we  regard  as  fatal  to  the  conviction. 
The  indictment  alleges  the  cattle  were  received  from  some  one  un- 
known to  the  grand  jury.  Without  going  into  a  detailed  statement  of 
the  facts,  this  record  makes  it  evident  that  the  grand  jury  knew  or 
could  have  known  at  the  time  of  the  presentment  of  the  indictment, 
from  whom  appellant  should  have  received  the  cattle,  if  the  State's  testi- 
mony can  be  believed.  John  Taylor  had  been  convicted  of  the  theft  of 
these  cattle  and  sent  to  the  penitentiary.  This  was  about  the  latter  part 
of  the  year  1901,  or  early  part  of  1902 ;  though  this  date  does  not  ap- 
pear accurately.  While  John  Taylor  was  in  the  penitentiary,  his  father 
(R.  M.  Taylor)  in  order  to  secure  his  son's  release  from  the  penitentiary, 
went  to  I.  H.  Burney,  Esq.  (one  of  the  counsel  for  the  stock  Associa- 
tion), and  narrated  practically  the  facts  detailed  in  the  evidence  testi- 
fied by  himself  and  son  against  appellant.  The  son  was  pardoned 
from  the  penitentiary,  and  the  indictment  was  not  returned  against  ap- 
pellant until  in  March,  1903.  Without  the  evidence  of  the  Taylors,  who 
turned  State's  evidence  under  this  agreement,  there  would  be  no  case 


Digitized  by  LjOOQ IC 


120  49  Texas  Criminal  Eepohts.  [Tyler, 

against  appellant.  They  testified  that  appellant  induced  them  to  steal 
cattle,  entered  into  a  conspiracy  with  appellant  to  the  effect  that  they 
did  go  to  the  Dull  Ranch,  steal  the  cattle  out  of  the  pasture,  ahd 
brought  them  to  appellant's  ranch,  where  they  met  appellant  and  put 
them  into  appellant's  brand,  and  subsequently  disposed  of  them.  Wit- 
ness Martin  and  Burney  knew  of  these  facts.  It  is  made  evident  that 
this  indictment  was  returned  in  accordance  with  the  agreement  made 
between  E.  M.  Taylor  and  Burney  and  that  the  release  of  John  Taylor 
from  the  penitentiary  was  secured  on  the  statement  made  by  Taylor  to 
Burney.  So,  without  going  further  into  a  detail  of  the  evidence,  it  is 
made  to  appear  that  these  facts  were  known  to  the  grand  jury  or  could 
have  been  known  with  the  slight^t  diligence.  This  was  the  State's 
case,  and  it  was  evidence  upon  which  the  State  was  bound  to  rely,  with 
such  corroboration  as  could  be  secured,  to  obtain  a  conviction.  There 
is  no  evidence  in  the  record,  showing  or  tending  to  show  that  the  grand 
jury  was  unaware  of  these  facts;  and  while,  perhaps,  it  might  be 
a  presumption  that  the  grand  jury  did  not  know  of  these  facts,  in  the 
absence  of  any  testimony  at  all  on  the  subject,  yet  the  evidence  here, 
we  think,  is  too  clear  to  indulge  any  such  presumption,  even  if  it  be 
conceded  that  such  presumption  could  be  indulged.  Since  Perkins* 
case,  45  Texas,  10,  the  law  in  this  State  has  been  that  the  name  of 
the  party  from  whom  the  stolen  property  is  received,  must  be  stated 
in  the  indictment.  This  question  was  also  decided  by  this  court  in 
Brothers  v.  State,  22  Texas  Crim.  App.,  447.  It  is  also  the  law  in 
this  State,  by  a  long  line  of  decisions  that  if  the  grand  jury  knew  or 
could  have  known  the  name  of  the  party  from  whom  the  property  was 
received,  the  conviction  cannot  be  sustained  upon  an  allegation  in  the 
indictment  that  the  name  of  such  party  was  unknown  to  the  grand  jury. 
It  is  also  the  settled  law  that  the  evidence  on  the  trial  must  meet  the 
allegations  of  the  indictment.  Having  alleged  that  the  name  of  the 
person  from  whom  appellant  should  have  received  the  property  was 
unknown,  the  evidence  should  sustain  the  allegation.  It  may  have  been 
sufficient,  however,  if  the  State  had  shown  that  the  grand  jury  had 
used  reasonable  diligence  to  ascertain  the  name  and  had  failed,  that 
then  the  State  would  not  be  required  to  prove  the  name  unknown.  It 
would  have  been  sufficient  to  prove  the  fact  that  they  had  used  reason- 
able diligence  and  had  failed  to  obtain  such  name.  But  as  before  stated, 
the  evidence  makes  it  apparent  that  the  grand  jury  either  knew  or 
could  have  known  by  the  slightest  diligence  the  person  from  whom  ap- 
pellant received  the  property.    ^ 

The  count  charging  theft  having  passed  out  of  the  indictment,  and 
the  conviction  being  obtained  under  the  second  count,  this  offense  was 
barred  at  the  time  of  the  presentment  of  the  indictment.  Theft  is 
barred  in  five  years;  and  receiving  stolen  property  in  three  years. 
Because  the  offense  was  barred  by  limitations,  the  judgment  is  reversed 
and  the  prosecution  ordered  dismissed. 

Reversed  and  dismissed. 


Digitized  by  LjOOQ IC 


1905.]  Barton  v.  The  ^State.  121 


C.  E.  Barton  v.  The  State. 

No.  3307.     Decided  December  13,  1905. 

1^ — Murder — Charge  on  Accomplice's  Testimony. 

On  a  trial  for  murder,  where  the  charge  of  the  court  assumed  that  the  evi- 
dence of  accomplices  was  true,  and  took  from  the  jury  the  consideration  of  any 
other  question  than  that  of  corroboration,  and  which  was  a  charge  upon  the 
weight  of  the  evidence,  and  assumed  that  the  homicide  was  a  crime,  the  same 
was  error. 


-Declaration  of  Third  Party — Conspiracy. 
On  a  trial  for  murder,  it  was  error  to  admit  in  evidence  the  declarations  of  a 
third  party,  not  made  in  the  presence  of  the  defendant.  However,  any  act  or 
declaration  of  the  defendant  either  prior  to  or  subsequent  to  the  consummation 
of  the  conspiracy  showing  guilt,  or  any  declaration  in  the  presence  of  the  appel- 
lant, either  prior  or  subsequent  to  the  crime  showing  guilt,  were  admissible. 

Appeal  from  the  District  Court  of  Coryell.  Tried  below  before 
Hon.  N.  B.  Lindsey. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty, 
imprisonment  in  the  penitentiary  for  life. 

The  deceased  Ollie  Heam  was  killed  with  a  shot  gun,  pistols  and 
rifle  in  the  night  time,  within  a  few  hundred  yards  of  appellant's 
house,  as  he  was  riding  along  the  road.  The  shot  gun  was  found  at 
appellant's  house  showing  that  it  had  been  recently  cleaned  and  all 
signs  of  recent  discharge  removed;  that  the  guns  and  pistols  cor- 
responding with  those  used  by  the  party  in  the  killing  were  also  found 
in  defendant's  house.  There  was  also  evidence  of  a  conspiracy  be- 
tween the  defendant  and  other  parties  to  kill  the  deceased.  Many  cir- 
cumstantial facts  to  show  the  complicity  of  defendant  in  the  homicide 
were  introduced  by  the  State,  such  as  track,  threats,  ill-feeling,  etc. 
The  defense  was  an  alibi.  The  State  used  two  of  the  alleged  ac- 
complices in  the  homicide  as  witnesses  against  the  defendant.  The 
defendant  testified  that  he  did  not  kill  or  assist  in  the  killing;  that 
he  had  never  talked  to  the  alleged  accomplices  about  killing  deceased; 
was  not  at  the  place  of  killing;  was  at  home  that  night;  and  that  his  shot 
gun  and  Winchester  were  not  off  the  place  that  night  and  had  not  been 
fired  recently. 

J.  W.  Stinnett  and  S.  P.  Sadler,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General;  J.  H,  Arnold,  District 
Attorney,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  murder  in  the  first 
degree,  and  his  punishment  assessed  at  confinement  in  the  penitentiary 
for  life. 

His  third  assignment  of  error  complains  of  the  following  portion  of 
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the  court's  charge,  to  wit:  ^Tou  are  further  instructed  that  under 
the  law  of  this  State  a  person  charged  with  a  crime  cannot  be  con- 
victed upon  the  evidence  of  an  accomplice  or  upon  the  evidence  of  any 
number  of  accomplices,  unless  the  evidence  of  such  accomplices  is  cor- 
roborated by  other  evidence  tending  to  connect  defendant  with  the  com- 
mission of  the  offense  charged;  and  the  corroboration  is  not  suflScient 
^  if  it  merely  shows  the  commission  of  the  crime,  and  one  accomplice 
cannot  corroborate  another  accomplice.  Now,  if  you  find  from  the  evi- 
dence that  the  said  Ollie  Hearn,  at  the  time  and  place  alleged  in  the 
indictment  was  shot  and  killed,  then  you  are  charged  that  the  witnesses, 
G.  W.  Wilson  and  B.  B.  Pearcy,  are  accomplices  in  the  commission  of 
said  crime,  if  any,  and  you  are  further  charged  that  you  cannot  con- 
vict the  defendant  upon  the  testimony  of  said  witnesses,  unless  you  be- 
lieve the  testimony  of  said  witnesses  has  been  corroborated  by  other 
evidence  in  the  case  tending  to  connect  the  defendant  with  the  crime 
committed/*  His  exceptions  are,  as  follows:  "Because  in  said  charge 
the  court  assumed  that  the  evidence  of  G.  W.  Wilson  and  B.  B.  Pearcy 
is  true,  and  because  the  court  takes  from  the  jury  the  consideration  of 
any  other  question  than  that  of  corroboration  of  the  testimony  of  said 
witnesses;  and  because  same  is  a  charge  upon  the  weight  of  the  evi- 
dence; and  because  it  assumes  th^t  G.  W.  Wilson  and  B.  B.  Pearcy 
have  sworn  the  truth,  and  that  they  were  parties  to  the  killing  of  Ollie 
Hearn;  and  because  it  assumes  that  the  killing  of  Ollie  Hearn  was 
a  crime;  and  because  it  assumes  that  a  crime  was  committed  and  in- 
structs the  jury  that  they  are  only  required,  in  order  to  convict  defend- 
ant, to  find  other  testimony  in  the  record  tending  to  connect  the  de- 
fendant with  the  crime  committed/'  This  charge  is  erroneous  for  the 
reasons  set  out  by  appellant.  Qarlas  v.  State,  88  S.  W.  Bep.,  345; 
Crenshaw  v.  State,  85  S.  W.  Bep.,  1147;  Hart  v.  State,  82  S.  W. 
Bep.,  652;  Jones  v.  State,  44  Texas  Crim.  Bep.,  557;  Bell  v.  State, 
39  Texas  Crim.  Bep.,  677.  The  State's  counsel  in  briefs  cites  vario^ 
authorities,  among  others  Willson's  Crim.  Forms,  No.  714a,  in  which 
the  charge  complained  of  was  approved.  The  charge  of  the  court  is 
not  correct,  as  announced  in  the  cases  cited,  supra. 

6.  W.  Wilson  and  B.  B.  Pearcy  testified  to  their  participation  in  the 
crime,  and  to  facts  indicating  that  appellant  also  participated  in  the 
assassination.  In  the  course  of  the  trial,  the  sheriff  of  the  county 
was  placed  on  the  stand,  and  testified  to  a  conversation  he  had  with 
one  Sherod,  who  was  living  with  appellant  at  the  time  of  the  con- 
versation, in  which,  among  other  things,  Sherod  stated  to  sheriff  Mc- 
Clinton,  "Mac,  you  need  not  be  surprised  if  you  are  called  on  to 
come  out  to  the  mountain  any  time,"  and  then  said,  "How  long  would 
it  take  you  to  get  the  bloodhounds  out  there?"  Appellant  objected  to 
this  testimony  on  the  ground  that  defendant  was  not  present ;  that  the 
statement  of  facts  (in  which  the  bill  of  exceptions  is  embodied)  shows 
this  to  be  true ;  that  defendant  was  not  present.  Now,  if  the  defendant 
was  not  present  he  could  not  be  bound  by  any  acts  or  declarations 
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of  third  parties  after  the  conBummation  of  the  conspiracy.  However, 
any  act  or  declaration  of  defendant,  either  prior  or  subsequent  to  the 
consummation  of  the  conspiracy  or  crime,  showing  guilt,  or  any  declara- 
tion in  the  presence  of  appellant,  either  prior  or  subsequent  to  the 
crime,  that  showed  guilt,  was  provable.  But  declarations  of  third  parties 
not  made  in  his  presence,  are  not  admissible.  Furthermore,  the  testi- 
mony shows  that  one  of  the  accomplices  (Pearcy)  purchased  a  pistol, 
and  appellant  paid  for  the  same.  All  testimony  corroborative  of  this 
fact  should  be  introduced.  However,  in  our  opinion,  the  record  shows 
sufficient  corroboration  to  warrant  the  finding  of  the  jury.  However, 
for  the  error  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Harry  Whitehead  v.  The  State. 

No.  3360.     Decided  December  13,  1905. 

1. — ^Theft — Circunistantial  Evidenoe — Charge  of  Conrt. 

Where  a  defendant  confessed  to  taking  the  property,  there  was  no  error  in  not 
charging  on  circumstantial  evidence. 

S. — ftame— Charge  of  Court — Confession. 

The  mere  fact  that  defendant  took  the  witness  stand  and  contravened  his  con- 
fession made  before  trial,  would  not  require  the  court  to  charge  thereon. 

S. — Same — Charge  of  Court — Jury  Jndges  of  Fact. 

There  was  no  error  in  a  case  of  theft,  in  failing  to  instruct  the  jury  that  they 
were  the  judges  of  the  facts  proven,  the  court  having  instructed  them  that  they 
were  the  judges  of  the  credibility  of  the  witnesses,  etc.,  and  there  would  not  have 
been  error  to  have  omitted  a  charge  of  this  kind  altogether,  unless  there  was 
suspicion  as  to  the  credibility  of  the  witnesses  or  the  weight  of  the  testimony. 

4d — Same — Witness — State  Befnsing  to  Place  Witness  on  Stand. 

On  trial  for  theft,  there  was  no  error  in  the  refusal  of  the  State  to  place  any 
particular  witness  on  the  stand.  The  witness  was  present  and  appellant  could 
have  placed  him  on  the  stand  if  he  desired. 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried  below 
before  Hon.  J.  K.  P.  Gillaspie. 

Appeal  from  a  conviction  of  theft;  penalty,  five  years  imprisonment 
in  the  penitentiary. 

The  following  statement  taken  from  the  Assistant  Attorney-General's 
brief  is  substantially  correct:  The  State's  evidence  shows  that  ap- 
pellant was  in  Mrs.  Fry's  store  when  the  complaining  witness,  a 
Mexican  woman,  was  handed  $54  by  Mrs.  Fry.  After  getting  the 
money,  it  was  placed  in  a  basket,  and  the  Mexican  woman  then 
went  out  of  the  store  for  about  five  minutes.  Upon  returning,  she 
found  her  money,  which  was  in  a  purse  had  been  taken.  Appellant 
had  left  the  store.  Another  colored  man,  Richard  Gordon,  who  had 
been  in  there  with  appellant,  was  still  there.  No  witness  saw  the 
money  taken.    Appellant  was  seen  coming  from  around  the  store,  and 
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was  halted  by  Mr.  Sisson,  who  searched  him  and  found  nothing  on 
him.  Appellant  declined  to  wait  until  an  officer  could  be  summoned, 
and  went  across  the  street  to  his  house,  and  went  through  the  house, 
and  jumped  over  the  back  fence,  and  ran  away.  Sisson  pursued  him, 
accompanied  by  the  negro,  Gordon,  and  found  him  concealed  in  some 
high  weeds.  The  money  was  found  lying  by  hinu  Upon  being  brought 
back  to  the  store,  an  officer  was  summoned,  to  whom  appellant  first 
claimed  that  Eichard  had  given  him  the  money,  and  then  afterwards 
confessed  that  he  had  taken  the  money  from  the  basket.  As  a  result 
of  his  confession,  and  his  statement  of  the  disposition  of  the  purse 
and  money,  the  officer  and  Mr.  Brewster  found  in  appellant's  house,  the 
purse,  which  appellant  had  put  in  the  stove,  and  which  was  identified 
as  the  purse  which  had  contained  the  money. 

Appellant  testified  that  Eichard  had  stolen  the  money,  and  had 
brought  it  to  him,  and  told  him  to  bum  up  the  purse,  and  to  hide 
in  the  weeds  with  the  money,  and  in  effect,  contended  that  he  was  only 
a  receiver  of  the  money,  and  had  nothing  to  do  with  the  taking.  By 
his  mother  and  sister,  he  impeached  the  character  of  Eichard  for  hon- 
esty. He  also  claimed  that  Eichard  had  led  the  officer  to  him,  while 
he  was  concealed  in  the  weeds.  Sisson  testified  that  Eichard  did  not 
direct  his  movements  and  that  he  found  appellant. 

No  brief  for  appellant  has  reached  the  hands  of  the  Eeporter. 

Howard  Martin,  Assistant  Attorney-General ;  W.  C,  Oliver  and  E.  T. 
Branch,  for  the  State. 

BEOOKS,  Judge. — Appellant  was  convicted  of  theft,  and  his  punish- 
ment fixed  at  confinement  in  the  penitentiary  for  a  term  of  five  years. 

Appellant  insists  that  the  court  erred  in  failing  to  charge  on  cir- 
cumstantial evidence.  Appellant  confessed  to  taking  the  property,  and 
hence  it  was  not  necessary  to  charge  on  circumstantial  evidence. 
Matthews  v.  State,  39  Texas  Crim.  Eep.,  553;  Landrech  v.  State,  70  S.* 
W.  Eep.,  768. 

Appellant  further  insists  that  the  court  should  have  charged  the 
jury  if  they  found  appellant  did  not  admit  the  taking,  the  jury  should 
disregard  the  confession.  There  was  no  error  in  failing  to  so  charge. 
The  mere  fact  that  appellant  contravened  the  confession,  would  not 
require  the  court  to  charge  thereon. 

Appellant  further  insists  that  the  court  erred  in  failing  to  instruct 
the  jury  that  they  were  the  judges  of  the  facts  proven.  The  court  in- 
structed the  jury  that  they  were  the  judges  of  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  their  testimony.  It  would  not  be 
error  to  omit  the  charge  altogether,  unless  here  was  suspicion  as  to  the 
credibility  of  the  witnesses  or  the  weight. of  the  testimony.  Jackson 
V.  State,  22  Texas  Crim.  App.,  442. 

There  was  no  error  in  the  refusal  of  the  State  to  place  any  particular 
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witness  on  the  stand.     The  witness  was  present,  and  appellant  could 
have  placed  him  on  the  stand,  if  he  desired. 

The  evidence  is  amply  sufficient  to  support  the  verdict  of  the  jury; 
and  the  judgment  is  affirmed. 

Affirmed. 


Ana  Eeum  v.  The  State. 

No.  3162.     Decided  December  13,  1905. 

1. — ^Abortion — ^Xndiotment — Different  Counts. 

See  opinion  for  indictment  containing  several  counts  charging  the  offense  of 
abortion  held  sufficient 

8. — Same— Bef eotive  Count  Cured  by  Snbieqnent  Count. 

Where  in  an  indictment  for  abortion  there  are  several  counts,  one  of  which  may 
be  defective,  such  defect  was  cured  by  an  allegation  in  a  subsequent  count. 

8. — Same — Duplicity — ^Xeans  of  Accomplishing  Crime. 

Where  an  indictment  for  abortion  charged  several  means  of  accomplishing  the 
same  result  in  the  same  count,  the  same  is  not  duplicitous. 

4. — Same — ^Xeant  Used  Unknown  to  Grand  Jury. 

Where  in  an '  indictment  for  abortion,  there  was  contained  a  general  count  in 
the  indictment  that  the  means  used  were  unknown  to  the  grand  jury,  and  said 
indictment  contained  counts  alleging  the  means  used;  and  the  evidence  upon  trial 
showed  that  the  means  used  were  at  least  partially  known  to  the  grand  jury,  and 
defendant  went  to  trial  on  all  the  counts  of  the  indictment,  a  conviction  will  not 
be  disturbed. 

5. — Same — Election  of  Counts — ^DefectiTC  Counts — Good  Counts — Conviction. 

On  a  trial  of  abortion  upon  an  indictment  containing  several  counts,  some  of 
which  were  probably  defective,  and  others  were  good,  all  covering  the  same 
ground,  alleging  the  same  offense  by  different  modes  or  means,  and  no  possible 
injury  could  result  to  defendant  in  permitting  the  trial  to  proceed  on  the  bad  as 
well  as  the  good  counts,  no  election  was  necessary  and  a  conviction  can  be  re- 
ferred to  and  sustained  on  any  good  count. 

€d — Same— Bill  of  Exceptions — ^Earmless  Error. 

On  a  trial  for  abortion  where  it  was  not  shown  in  the  bill  of  exceptions  that 
the  questions  asked  and  the  answers  given  were  calculated  to  injure  defendant's 
right,  or  tended  to  prove  any  material  facts  in  the  case,  there  was  no  error. 

7. — Same— Charge  of  Court — ^Definition  of  Abortion. 

See  case  for  charges  of  the  court  which  correctly  define  the  term  of  abortion. 
8. — Same— Charge  of  Court — ^Xtens  Used. 

See  opinion  for  a  charge  of  the  court  held  to  be  sufficient  and  correct  in  sub- 
mitting to  the  jury  the  means  used,  calculated  to  procure  an  abortion,  to  wit: 
by  the  use  of  drugs  and  the  application  of  a  metallic  instrument. 

9. — Same— Charge  of  Court — ^Harmless  Error. 

Where  on  trial  for  abortion  the  jury  could  only  predicate  their  verdict  on  the 
testimony  with  reference  to  the  application  of  a  metallic  instrument  to  the  prose- 
cutrix, it  was  harmless  error  for  the  court  to  charge  on  the  question  of  external 
violence. 

10. — Same— Charge  of  Court — ^Reasonable  Doubt. 

Where  on  trial  for  abortion  the  jury  were  sufficiently  instructed  that  if  they 
had  a  reasonable  doubt  whether  an  abortion  was  produced  by  the  means  charged 
in  the  indictment,  or  that  the  prosecutrix  was  pregnant,  to  acquit,  there  was  no 
error  to  refuse  special  charges  on  these  subjects. 
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11.— Same— Evidence— Tnrpcntine— Special  Charge. 

Where  on  trial  for  abortion  the  physicians  testified  that  it  would  have  had 
no  effect  on  the  uterus  of  a  female  to  take  turpentine,  but  that  the  same  would  act 
on  the  kidneys  only,  there  was  no  error  in  failing  to  charge  on  the  effect  of  tur- 
pentine taken  by  prosecutrix. 

13.— Same— Jury  and  Jnry  Law— Honseholder— Freeholder. 

Because  of  the  fact  that  a  juror  sat  on  a'  case  charging  a  felony,  and  that  he 
was  neither  a  householder  nor  a  freeholder,  this  would  not  vitiate  the  verdict; 
especially  where  the  juror  answered  on  his  voir  dire  that  he  was  a  free-holder  or 
house-holder,  and  where  such  fact  was  not  controverted  by  evidence  on  defendant's 
motion  for  new  trial. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
James  R.  Harper. 

Appeal  from  a  conviction  of  abortion;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

The  court  in  its  general  charge  instructed  the  jury  as  follows:  5 — 
"By  the  word  abortion  is  meant  the  act  of  miscarriage  or  producing 
a  child  from  the  mother  before  the  natural  time,  with  premeditated 
or  intentional  design  to  prevent  the  birth  of  a  natural  child. 

6 — "By  the  term  producing  a  child  before  the  natural  time  is  meant, 
at  any  time  from  gestation  or  the  moment  of  pregnancy,  to  the  time, 
when  the  foetus  is  perfectly  formed. 

7 — "And  to  cause  or  produce  an  abortion  is  to  cause  or  produce  this 
premature  bringing  forth  of  the  foetus  from  the  womb  of  a  pregnant 
woman.'' 

M.  W.  Stanton,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON^,  Judge. — Appellant  was  convicted  of  an  abortion, 
and  her  punishment  assessed  at  confinement  in  the  penitentiary  for  a 
term  of  two  years;  hence  this  appeal. 

The  evidence  shows  substantially  that  Ana  Reum  was  a  female  mid- 
wife or  physician,  living  in  El  Paso,  and  that  the  prosecutrix,  Julia 
Hudson,  called  on  her  at  her  office,  and  complained  that  her  menses  had 
been  stopped  about  two  months;  and  aslced  appellant  if  she  did  not 
think  she  had  a  cold.  Appellant  informed  her  she  would  have  to  ex- 
amine her  to  see.  After  the  examination,  she  told  her  that  she  was 
pregnant,  and  she  would  have  to  perform  an  operation  on  her,  for 
which  she  would  charge  her  $50.  Prosecutrix  told  her  she  did  not 
have  that  much  money.  Appellant  then  told  her  she  would  do  it  for 
$45.  Prosecutrix  paid  her  $29  down.  It  seems  that  appellant  either 
at  that  time  or  the  next  day,  gave  her  some  medicine.  Witness  states 
that  when  she  made  the  contract  she  gave  her  some  medicine;  gave 
her  something  in  a  glass  and  some  pills  to  take.  The  medicine  in  the 
glass  looked  like  something  green.    Also  gave  her  some  little  white 
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pills,  and  some  little  round  pills.  Told  her  to  take  two  at  once,  and 
told  her  to  take  the  round  white  pills  one  every  three  hours.  She  took 
the  same  as  directed.  After  making  the  contract,  she  told  her  to  come 
back  the  next  morning.  Prosecutrix  went  back  the  next  morning,  and 
appellant  performed  the  operation  on  her.  Prosecutrix  states  that 
appellant  used  two  instruments :  one  was  something  like  a  curling  iron, 
but  did  not  have  a  handle  to  it:  seemed  to  be  iron,  and  was  straight; 
and  the  other  had  a  thing  like  a  screw  on  it.  Appellant  put  it  in 
prosecutrix,  and  turned  it  around;  she  told  her  it  hurt  her  stomach. 
Appellant  told*  prosecutrix  she  was  performing  an  operation  on  her. 
She  told  prosecutrix  that  she  had  put  the  instrument  into  her  womb; 
told  her  that  something  might  pass  from  her  that  evening;  that  if  any- 
thing did  not  pass  to  come  back  the  next  morning.  Prosecutrix  went 
back  the  next  morning,  and  told  her  that  nothing  had  passed.  After- 
wards, about  8  o'clock  that  evening,  a  chunk  of  blood  passed  from  prose- 
cutrix. The  clot  of  blood  was  about  the  size  of  a  hen  egg;  and  prose- 
cutrix threw  it  into  the  wash  basin,  and  afterwards  emptied  it  into  the 
toilet.  She  afterwards  became  sick,  and  telephoned  for  appellant  to 
come.  Subsequently  Dr.  Anderson  was  sent  for.  He  came  and  made 
some  examination  of  her.  After  this  appellant  came  and  was  informed 
by  prosecutrix  that  Dr.  Anderson  had  been  there,  and  she  told  prose- 
cutrix not  to  send  for  him  any  more;  that  he  did  not  like  her  and 
would  likely  get  them  into  trouble.  Appellant  visited  prosecutrix  sev- 
eral times  while  she  was  sick.  Subsequent  to  this  prosecutrix  was  re- 
moved to  the  hospital,  and  was  there  attended  by  Dr.  Anderson  and 
Dr.  Krauss.  They  examined  her,  and  testified  that  they  washed  out 
or  cleansed  her  private  parts,  and  took  therefrom  a  part  of  an  after- 
birth. That  prosecutrix  was  threatened  with  septic  poison  on  account 
of  such  foreign  substance  being  in  her  uterus.  Both  of  these  witnesses 
testify  that  there  was  no  question  that  the  foreign  substance  was  a 
part  of  the  after-birth,  which  indicated  unmistakably  pregnancy.  Ap- 
pellant introduced  Dr.  Edgar,  who  testified  that  he  examined  prose- 
cutrix, and  she  was  not  pregnant.  This  is  a  sufficient  statement  of  the 
testimony  to  discuss  the  question  raised. 

The  indictment  contains  six  counts.  Appellant  contends  that  most, 
if  not  all  are  defective.  The  first  count  charges  that  appellant  un- 
lawfully and  designedly  administered  to  Julia  Hudson,  a  pregnant 
woman,  with  her  consent,  a  certain  drug  and  medicine,  calculated  to 
produce  an  abortion,  and  with  the  intent  then  and  there  on  the  part  of 
appellant  thereby  to  cause  and  procure,  and  which  did  then  and  there 
cause  and  procure  the  abortion  and  miscarriage  of  her,  the  said  Julia 
Hudson,  of  a  child,  wherewith  she  was  then  and  there  so  pregnant. 
The  second  count  charges  that  appellant  designedly,  etc.,  administered 
to  Julia  Hudson,  then  and  there  a  pregnant  woman,  with  her  consent, 
a  drug  and  medicine  calculated  to  produce  an  abortion,  and  did  then 
and  there  by  means  of  said  drug  and  medicine  procure  an  abortion 
of  the  said  Julia  Hudson.    Both  of  these  counts  are  essentially  similar. 
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Appellant  contends  that  said  counts  are  defective,  because  they  do 
not  state  that  said  Julia  Hudson  was  pregnant.  In  this  appellant  was 
evidently  mistaken.  It  was  also  contended  said  counts  are  defective, 
because  they  do  not  name  or  describe  the  medicine,  showing  it  was 
an  abortifacient.  The  counts  do  charge  that  said  drug  and  medicine 
was  calculated  to  produce  an  abortion.  This  seems  to  be  in  accord  with 
the  authorities  in  this  State.  Watson  v.  State,  9  Texas  Crim.  App., 
237 ;  Cave  v.  State,  33  Texas  Crim.  Rep.,  335.  These  were  both  cases 
of  an  attempted  abortion,  but  we  can  see  no  different  in  principle 
between  the  case  of  an  attempt  and  one  of  actual  abortion,  as  to  the 
allegation  of  the  means  used.  We  think  each  of  said  counts  suflBciently 
alleged  that  by  the  means  used  appellant  did  procure  an  abortion  on 
said  Julia  Hudson.  It  was  not  necessary  to  further  define  or  allege 
an  abortion. 

The  third  count  charges  that  appellant  made  an  assault  on  prose- 
cutrix, and  did  then  and  there  designedly,  etc.,  with  the  consent  of 
the  said  Julia  Hudson,  thrust  and  force  into  the  womb  and  private 
parts  of  said  Julia  Hudson  a  certain  metallic  instrument,  calculated 
to  produce  an  abortion,  and  did  then  and  thereby  procure  an  abortion 
of  the  said  Julia  Hudson.  This  count  is  challenged  because  of  its 
failure  to  name  or  further  describe  the  said  metallic  instrument. 
It  occurs  to  us  that  the  same  rule  would  be  applicable  as  to  a  de- 
scription of  the  means  used  in  this  count  as  in  the  two  preceding 
counts.  However,  if  there  was  any  difficulty  on  this  subject  the  fourth 
count  cures  it  by  alleging  that  the  name  and  character  of  said  in- 
strument was  unknown  to  the  grand  jurors,  and  could  not  be  further 
described.  An  examination  of  the  proof  discloses  this  to  be  true.  In 
our  opinion,  it  would  make  no  difference  whether  the  former  count 
was  good  in  this  respect  or  not,  it  was  cured  by  the  next  count.  The 
fact  that  the  fourth  count  was  good  in  this  respect  would  remove  any 
possible  injury  to  appellant,  even  if  it  be  conceded  that  the  third  count 
was  defective. 

The  fifth  count  charges  that  appellant  designedly,  etc.,  by  the  use 
of  drugs  and  medicines  administered  to  the  said  Julia  Hudson,  and  by 
violence  then  and  there  internally  and  externally  applied  by  said  ap- 
pellant in  and  upon  the  said  Julia  Hudson,  who  was  then  and  there 
a  pregnant  woman,  with  the  consent  of  the  said  Julia  Hudson,  did 
procure  an  abortion  of  the  said  Julia  Hudson.  We  do  not  believe  this 
count  is  duplicitous,  because  it  charges  several  means  of  accomplishing 
the  same  result  in  the  same  count.  Moore  v.  State,  37  Texas  Crim. 
Rep.,  552. 

The  sixth  and  last  count  charges,  in  general  terms,  that  appellant 
did  then  and  there  designedly,  etc.,  by  the  use  of  means  unknown  to 
the  grand  jury,  procure  an  abortion  of  Jylia  Hudson,  then  and  there  a 
pregnant  woman,  with  the  consent  of  the  said  Julia  Hudson.  This 
count  is  very  general  in  its  terms,  as  stated.  We  are  not  prepared  to 
say  that  if  the  means  used  were  absolutely  unknown  to  the  grand  jury 
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and  could  not  have  been  ascertained,  and  it  could  be  proven  that  some 
means  were  used  and  an  abortion  procured,  that  the  count  would  not 
sustain  the  conviction.  However,  the  proof  showed  that  the  means 
used  were  at  least  partially  known  to  the  grand  jury,  and  the  same  are 
alleged  in  other  counts.  The  fact  that  this  count  is  general  in  its  terms, 
and  that  appellant  went  to  trial  on  it,  as  well  as  the  others,  could  not 
work  any  injury  to  appellant. 

In  Moore's  case,  supra,  it  was  held :  "The  State  will  not  be  required 
to  elect  between  counts:  (1)  Where  the  same  transaction  is  embraced 
in  any  number  of  distinct  counts.  (2)  Where,  the  same  transaction 
or  offense  is  charged  in  different  counts,  and  each  c-ount  alleges  a 
different  mode  or  means  of  doing  the  same  act  constituting  the  same 
offense.  (3)  Distinct  ways  of  doing  the  same  thing,  not  antagonistic 
to  each  other,  may  be  alleged  conjunctively  in  the  same  count;  and,  in 
such  case,  there  can  be,  in  the  nature  of  things,  but  one  count,  and 
no  election;  and  the  prosecution  has  the  right  to  proceed  upon  all  the 
means  alleged  in  the  count.'*  In  said  case  it  was  held,  "Where  an 
indictment  for  abortion  contains  different  counts,  alleging  different 
means  by  which  the  offense  was  committed,  e.  g.  that  it  was  com- 
mitted by  drugs  and  by  an  instrument;  and  the  evidence  is,  that  both 
means  were  used  in  producing  the  abortion,  the  State  cannot  be  re- 
quired to  elect  between  the  counts,  and,  it  is  proper  for  the  jury,  in 
arriving  at  their  verdict,  to  consider  the  proof  under  both  counts.'' 

Now,  in  this  case,  even  if  it  be  conceded  that  some  of  the  counts 
are  defective,  yet  there  are  good  counts  in  the  indictment,  covering 
the  same  ground;  and  no  possible  injury  could  result  to  appellant  in 
permitting  the  trial  to  proceed  on  the  bad  as  well  as  the  good  counts, 
as  on  conviction  the  same  can  be  referred  to  any  good  count. 

Appellant  reserved  the  following  bill  of  exceptions:  "Prosecuting 
witness,  Julia  Hudson,  was  testifying  on  behalf  of  the  State,  and  stated 
that  Dr.  Anderson  did  not  say  anything;  he  did  not  examine  me  at 
the  hospital.  Q.  Never  did  examine  you?  Did  he  ask  you  about  the 
nature  of  your  sickness?  A.  He  asked  me  had  I  been  sick.  Q.  Did 
he  ask  you  at  this  particular  time?  I  just  want  to  know  if  he  asked 
you?  Did  he  ask  you  what  was  the  matter  with  you?  What  had 
happened?  A.  Yes,  sir,  he  asked  me."  Appellant  objected  on  tfie 
ground  that  the  questions  were  leading  and  suggested  the  answer,  and 
the  testimony  did  not  tend  to  prove  any  material  fact  in  the  case,  and 
was  not  admissible  for  any  purpose.  The  fact  that  it  did  not  tend 
to  prove  any  material  fact  in  the  case,  unless  it  was  shown  to  be 
otherwise  injurious  to  appellant,  would  not  constitute  cause  for  re- 
versal. It  will  be  seen  that  the  witness  did  not  make  any  statement  of 
any  fact  of  a  character  calculated  to  prove  injurious  to  appellant. 
This  same  witness  was  examined  as  to  what  occurred  between  Dr. 
Lewis  and  herself.  We  make  the  same  observations  with  reference  to 
this  testimony  as  to  that  contained  in  the  former  bill.  Nothing  of 
an  injurious  nature  was  elicited. 
VoL  49  Crim.— 9. 
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In  her  motion  for  new  trial  appellant  assigns  a  number  of  errors  in 
the  charge  of  the  court,  and  to  the  failure  of  the  court  to  give  certain 
special  requested  instructions.  We  can  find  no  fault  with  the  definition 
of  the  term  "abortion*^  given  by  the  court,  in  paragraphs  6,  6,  and  7. 

Exception  is  taken  to  the  eighth  paragraph  of  ttie  charge,  on  the 
ground  that  the  court,  in  submitting  the  issues  to  the  jury  on  which 
they  were  authorized  to  convict  appellant,  stated,  among  other  things, 
if  they  believed  appellant  gave  Jidia  Hudson  any  drug  or  medicine, 
or  used  towards  the  said  Julia  any  violence  external  or  internal,  or  that 
appellant  thrust  or  forced  into  the  womb  or  private  parts  of  the  said 
Julia  Hudson,  a  certain  metallic  instrument,  calculated  to  produce  an 
abortion,  and  did  then  and  there  by  any  or  all  of  said  means  produce 
an  abortion  on  the  person  of  Julia  Hudson,  and  that  said  Julia  Hud- 
son, was  then  and  there  a  pregnant  woman,  and  if  they  should  so  be- 
lieve beyond  a  reasonable  doubt,  to  find  appellant  guilty.  The  con- 
tention is  that  there  was  no  proof  of  any  drug  or  medicine  given  for 
the  purpose  of  producing  an  abortion.  From  the  statement  of  the  case 
hereinbefore  made,  it  will  be  seen  that  medicines  were  given  prosecu- 
trix by  appellant,  either  the  day  before,  or  in  conjunction  with  the 
application  of  the  metallic  instrument.  Unquestionably  the  insertion 
of  the  metallic  instrument  was  for  the  purpose  of  producing  an  abortion, 
and  while  nothing  was  said  at  the  time  as  to  the  effect  of  the  medicines, 
yet  evidently  they  were  given  in  aid  of  the  main  purpose.  The  court 
did  not  err  in  submitting  this  issue :  especially-  in  conjunction  with  the 
use  of  the  metallic  instrument. 

It  is  further  insisted  that  there  is  no  evidence  of  any  external  vio- 
lence used.  To  this  we  agree.  But  we  do  not  believe  that  the  charge 
in  this  regard  was  calculated  to  work  an  injury  to  appellant.  True,  we 
have  held  that  the  court  should  not  charge  on  a  phase  of  case  not 
presented  in  the  testimony;  but  we  do  not  believe  the  jury  could  have 
been  misled  to  the  effect  that  there  was  any  testimony  whatever  on 
this  issue.  They  were  not  confused  by  the  charge  as  given.  The  testi- 
mony was  short  and  easily  understood.  Unquestionably  they  predicated 
their  verdict  solely  on  the  testimony  with  reference  to  the  operation 
performed  on  prosecutrix  by  appellant  with  the  metallic  instrument. 

In  the  ninth  paragraph  of  the  court's  charge,  the  jury  were  suffi- 
ciently instructed,  if  they  had  a  reasonable  doubt  whether  an  abortion 
was  produced  on  Julia  Hudson  by  the  means  charged  in  the  indictment, 
to  acquit  defendant.  Therefore  it  was  not  required  to  give  appellant's 
fourth  special  instruction  on  this  subject.  It  was  also  sufficiently 
charged  that  before  they  could  convict  appellant,  they  must  believe  be- 
yond a  reasonable  doubt  that  Julia  Hudson  was  pregnant. 

We  do  not  believe  the  testimony  as  to  the  turpentine  taken  by  prose- 
cutrix, as  explained  by  the  physician,  was  of  that  character  as  required 
a  charge  to  the  jury.  The  physicians  say  that  it  would  have  had  no 
effect  on  the  uterus,  but  would  act  on  the  kidneys. 

We  have  examined  the  other  special  charges  refused,  and  we  do  not 
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believe  any  of  ihem  were  called  for.     The  court^s  charge  covered  all  the 
essential  phases  of  the  case^  both  for  the  State  and  appellant. 

In  motion  for  new  trial  appellant  raises  an  objection  to  certain 
jurors,  who  sat  in  the  case.  The  affidavit  is  made  solely  by  appellant, 
and  is  in  very  general  terms.  She  charges  that  said  jurors  were  not 
householders  in  El  Paso  County  nor  freeholders  in  the  State  of  ^Texas ; 
and  that  they  answered  on  their  voir  dire  that  they  were.  She  does 
not  show  her  means  of  information,  nor  did  she  offer  any  testimony 
to  prove  the  fact  asserted  by  her.  In  order  to  raise  the  issue  properly 
she  should  have  adduced  evidence  to  prove  the  facts  asserted.  We  do 
not  understand  the  rule  to  be  that  because  a  juror  is  not  a  freeholder 
or  householder,  the  fact  that  such  juror  sat  in  the  case  will  vitiate  the 
verdict.     There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


R.  A.  Price  v.  The  State. 

No.  3285.     Decided  December  13,  1905. 

1. — ^Theft  by  False  Pretences — ^Indiotment — Statutes  Construed. 

Wbere  an  indictment,  under  article  86,  Penal  Code,  as  to  theft  by  false  pre- 
tenses and  fraudulent  representation,  failed  to  allege  the  appropriation  of  the 
property  after  obtaining  it  by  virtue  of  such  false  pretenses,  it  is  defective. 
Under  article  877,  Penal  Code,  the  goods  are  obtained  by  contract  or  bailment, 
and  the  fraudulent  intent  arises  subsequent  to  obtaining  the  goods,  whereas 
under  article  861,  Penal  Code,  the  fraudulent  intent  must  exist  at  the  time  of 
obtaining  the  property  and  the  representation  must  be  false.  Appropriation  is 
necessary  under  both  articles. 

t. — Same— Indictment — ^Theft — Swindling^— Bobbery. 

Where  in  an  indictment  for  theft  by  means  of  false  pretenses,  threats,  etc.,  the 
allegations  showed  that  the  prosecutor  intended  to  part  with  the  title  to  the 
property,  by  reason  of  the  false  representation  and  threats  made  to  him,  it  was 
defective,  and  the  offense  would  be  swindling  or  possibly  robbery. 

Appeal  from  the  District  Court  of  McClennan. ,  Tried  below  before 
Hon.  Sam  R.  Scott. 

Appeal  from  a  conviction  of  theft  by  false  pretenses;  penalty,  ten 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Taylor  £  Oallagher  and  Tom  M.  Hamilton,  for  appellant. — On  ques- 
tion of  indictment:  Heineman  v.  State,  22  Texas  Crim.  App.,  44; 
Hickman  v.  State,  12  Texas  Crim.  App.,  441;  Penal  Code,  art.  861; 
White  V.  State,  11  Texas,  769;  Abbey  v.  State,  35  Texas  Crim.  Bep.,  689; 
Porter  v.  State,  23  Texas  Crim.  App.,  295;  Hernandez  v.  Stale,  20 
Texas  Crim.  App.,  151;  Hombeck  v.  State,  10  Texas  Crim.  App.,  408; 
Cunningham  v.  State,  27  Texas  Crim.  App.,  479 ;  Berg  v.  State,  2  Texas 
Crim.  App.,  148. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 
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DAVIDSOlf,  Presiding  Judge. — The  first  count  in  the  indictment 
was  not  submitted  by  the  court  to  the  jury.  The  second  count  under- 
takes to  charge  theft  by  false  pretenses  under  article  861,  Penal  Code. 
The  objection  is  made  to  the  indictment  that  it  fails  to  allege  the 
appropriation  of  the  property  after  obtaining  it  by  virtue  of  the  false 
pretenses.  Where  the  indictment  undertakes  to  charge  specifically  theft 
by  false  pretenses  and  fraudulent  representations,  under  article  861, 
Penal  Code,  it  is  necessary  that  the  terms  of  that  statute  be  complied 
with  in  so  charging  the  offense.  Among  other  things,  that  article  makes 
as  a  part  of  the  definition  of  the  offense,  that  after  obtaining  the  money, 
the  same  must  be  appropriated.  This  indictment  does  not  charge  an 
appropriation.  It  simply  charges  that  the  goods  were  obtained  by 
means  of  the  false  representation  with  intent  to  appropriate.  This  is 
not  sufficient.  (This  does  not  militate  against  the  proposition  that  a 
conviction  can  be  had  for  obtaining  money  by  false  pretenses  and 
fraudulent  representations  under  an  ordinary  indictment  charging 
theft.)  There  must  be  an  appropriation  charged  under  this  article. 
The  difference  between  this  article  and  877,  Penal  Code,  consists  in 
this:  under  article  861  the  fraudulent  intent  must  exist  at  the  time 
of  obtaining  the  money,  and  the  representations  must  be  false.  Under 
article  877  the  goods  are  obtained  not  by  false  representations  but  by 
contract  of  borrowing,  hiring  or  bailment,  and  the  fraudulent  intent 
arises  subsequent  to  obtaining  the  goods.  The  fraudulent  intent,  in 
other  words,  is  conceived  after  legally  obtaining  the  property.  Appro- 
priation is  necessary  under  both  statutes. 

It  is  further  contended  that  the  count  submitted  by  the  court,  and 
under  which  the  conviction  was  obtained,  does  not  charge  theft.  We 
think  this  contention  is  correct.  It  is  charged  that  appellant  and  one 
Fuller  "did  then  and  there  falsely  and  fraudulently  represent  and  pre- 
tend to  one  N.  R.  Stegall,  who  was  then  and  there  in  an  extreme 
drunken  condition,  that  he,  the  said  N.  E.  Stegall,  had  assaulted  an 
old  man  and  knocked  him  down,  and  that  said  old  man  was  seriously 
hurt  by  said  assault,  and  that  if  he,  the  said  N.  B.  Stegall,  did  not 
then  and  there  sign  a  certain  check  for  the  sum  of  $250,  that  they, 
the  said  E.  A.  Price  and  Ed  Fuller,  would  turn  him,  the  said  N.  R. 
Stegall  over  to  the  officers,  and  that  he  would  be  incarcerated  in  jail ; 
that  believing  and  relying  upon  said  false  and  fraudulent  representa- 
tions, so  made  to  him  as  aforesaid,  by  the  said  E.  A.  Price  and  Ed 
Fuller,  and  that  he,  the  said  N.  E.  Stegall,  did  then  and  there  execute 
and  deliver  to  the  said  E.  A.  Price,  and  Ed  Fuller  said  check  for  the 
sum  of  $250,  which  was  of  the  tenor,  as  follows" :  etc.  If  these  allega- 
tions are  true,  and  the  State  is  bound  by  and  must  prove  them,  then  this 
is  not  theft.  Clearly  under  these  allegations  Stegall  intended  to  pari 
with  the  property  and  the  title  to  it,  in  order  to  avoid  the  consequences 
of  the  alleged  assault  on  the  old  man.  Unaccompanied  by  the  threats, 
it  would  be  swindling.  Taylor  v.  State,  32  Texas  Crim.  Sep.,  110; 
Frank  v.  State,  30  Texas  Crim.  App.,  381.     With  the  threat  involved 
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in  the  transaction  and  alleged,  it  might  be  robbery  under  article  857, 
Penal  Code.  However,  we  are  not  discussing  these  questions,  and 
only  allude  to  them  in  regard  to  the  contention  that  this  is  not  a  case 
of  theft  by  false  pretext  under  article  8G1,  Penal  Code. 

There  are  several  other  interesting  questions  presented  for  revision, 
but  as  this  is  not  a  case  of  theft,  a  discussion  of  the  remaining  ques- 
tions is  pretermitted. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the  prosecu- 
tion ordered  dismissed. 

Reversed  and  dismisged. 


Tom  Caddell  v.  The  State. 

No.  3358.     Decided  December  13»  1905. 

1. — ^Burglary — ^Want  of  ConBent. 

On  a  trial  for  burglary,  the  ownership  of  the  house  alleged  to  have  been  bur- 
glarized, as  well  as  the  property,  was  alleged  to  be  in  two  different  persons;  there 
was  nothing  in  the  record  to  show  that  one  of  the  owners  was  asked  while  on  the 
witness  stand  in  regard  to  hi^  want  of  consent,  and  he  did  not  testify  in  regard 
to  it  Held  that  want  of  consent  had  not  been  proven,  as  this  cannot  be  in- 
ferred, especially  where  this  fact  could  have  been  proven  by  the  witness  on  the 
stazid. 

2. — Same — ^Evidence — ^Hearsay. 

On  trial  for  burglary  the  fact  that  a  small  plug  of  tobacco  had  been  found, 
but  not  indentified  as  the  tobacco  taken  from  the  burglarized  house  was  hearsay 
testimony. 

8. — Same — ^Hearsay — ^Evidence. 

On  a  trial  for  burglary,  evidence  that  several  pounds  of  tobacco  was  found  lo 
the  defendant's  bed,  between  the  mattresses,  not  identified  in  any  way  to  connect 
this  tobacco  with  that  which  was  stolen,  was  hearsay  evidence  and  inadmissible. 
Brooks,  Judge,  dissenting. 

Appeal  from  the  District  Court  of  Henderson.  Tried  belo^  before 
Hon.  D.  H.  Gardner. 

Appeal  from  a  conviction  of  burglary;  penalty^  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

John  S.  Prince,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — ^This  is  a  burglary  conviction.  The 
ownership  of  the  house  alleged  to  have  been  burglarized,  as  well  as  the 
property,  is  alleged  to  be  m  W.  T.  Cole  and  W.  L.  Cole.  Error  is 
assigned  on  the  failure  of  the  State  to  prove  the  want  of  consent  of 
W.  L.  Cole.  He  testified,  and  there  is  nothing  in  the  record  to  show 
that  he  was  asked  in  regard  to  his  want  of  consent,  and  he  did  wish  to 
testify  ia  regard  to  it.    It  is  supposed  that  the  State  relies  upon  the 
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fact  tliat  the  circumstances  might  justify  the  conclusion  that  he  did 
not  consent.  This  is  not  sufficient.  Here  the  witness  did  testify  before 
the  jury,  and  it  could  have  been  very  easily  shown  whether  or  not  he 
consented.  Good  v.  State,  30  Texas  Crim.  App.,  276;  Wisdom  v. 
State,  42  Texas  Crim.  Bep.,  579.  In  Wisdom's  case,  it  was  said: 
^'Where  the  alleged  owner  is  a  witness,  and  fails  to  give  direct  and 
positive  testimony  to  his  want  of  consent  to  the  taking  of  the  property, 
such  want  of  consent  will  not  be  inferred  from  other  circumstances 
in  evidence.  Good  v.  State,  30  Texas  Crim.  App.,  276.  While  it  is 
true  that  the  want  of  consent  may  be  proved  by  circumstantial  evi- 
dence, as  said  in  Wilson'^  case,  45  Texas,  76;  Kemp's  case,  38  Texas, 
110;  McMahon's  case,  1  Texas  Crim.  App.,  102;  Welsh's  case,  3  Texas 
Crim.  App.,  422;  Traf ton's  case,  5  Texas  Crim.  App.,  480;  Clayton's 
case,  15  Texas  Crim.  App.,  348;  Schultz's  case,  20  Texas  Crim.  App., 
308;  Mackey's  case,  20  Texas  Crim.  App.,  603 — ^yet  this  character 
of  evidence  can  not  be  resorted  to  where  direct  evidence  of  the  fact 
is  obtainable.  Jackson  v.  State,  7  Texas  Crim.  App.,  363;  Stewart 
V.  State,  9  Texas  Crim.  App.,  321;  Wilson  v.  State,  12  Texas  Crim. 
App.,  481;  Bowling  v.  State,  13  Texas  Crim.  App.,  338;  Williamson 
V.  State,  13  Texas  Crim.  App.,  514;  Anderson  v.  State,  14  Texas 
Crim.  App.,  49;  Love  v.  State,  15  Texas  Crim.  App.,  563;  Clayton 
V.  State,  15  Texas  Crim.  App.,  348;  Miller  v.  State,  18  Texas  Crim. 
App.,  34;  Pratt  v.  State,  9  Texas  Crim.  App.,  276;  Scott  v.  State,  19 
Texas  Crim.  App.,  325;  Schultz  v.  State,  20  Texas  Crim.  App.,  308. 
It  is  a  familiar  rule  that  the  best  evidence  attainable  must  be  adduced." 
This  case  comes  strictly  within  the  rule  laid  down  in  the  Wisdom  case, 
and  supporting  authorities. 

E.  H.  Carter  testified,  over  appellant's  objection  that  his  16-year- 
old  daughter  went  to  the  post  office  at  Stockard,  on  Sunday  after  the 
burglary,  the  usually  traveled  road,  leading  from  Stockard  to  defend- 
ant's residence,  and  brought  back  with  her  a  small  plug  of  tobacco, 
which  had  the  words  *'Town  Talk,"  on  it.  The  burglary  should  have 
occurred  in  the  little  town  of  Stockard.  We  believe  this  testimony  was 
inadmissible.  If  it  was  desired  to  introduce  this  testimony,  the  girl 
should  have  been  used  as  a  witness.     This  is  entirely  hearsay. 

There  was  also  evidence  introduced  to  the  effect  that  some  ten 
days  after  the  alleged  burglary,  several  pounds  of  tobacco  was  found 
in  the  defendant's  bed,  between  the  mattresses.  Objection  was  urged 
to  this.  The  tobacco  taken  from  the  store  was  a  considerable  quantity, 
and  was  identified  by  the  different  brands,  some  of  it  being  called 
*T)ash,"  '^Town  Talk,"  '^EoU  Call,"  etc.  There  was  nothing  in  the 
testimony  shown  by  the  bill,  indicating  that  the  tobacco  found  at  ap- 
pellant's house  belonged  to  any  of  these  brands,  or  in  any  way  tended 
to  connect  this  tobacco  with  that  which  was  stolen.  Appellant  used 
tobacco,  as  did  the  other  members  of  the  family  where  he  lived :  he  re- 
siding with  his  father.  As  shown  in  the  bill  we  do  not  believe  this  testi- 
mony was  admissible.    Of  course,  any  fact  or  circumstance  which  would 
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tend  to  connect  defendant  with  the  burglary  was  admissible^  but  there 
must  be  some  connection  or  some  fact  connecting  the  tobacco,  if  it  was 
in  possession  of  defendant  or  controlled  by  him,  with  that  taken  from 
the  store  of  the  Coles.  It  certainly  ought  not  to  be  taken  as  a  crimina- 
tive f  acty  against  a  man  who  uses  tobacco,  that  he  has  tobacco  in  his 
possession.  There  must  be  some  evidence  introduced  connecting  the  to- 
bacco in  his  possession  with  that  stolen. 

We  believe  the  application  for  continuance  should  have  been  granted, 
though  we  do  not  deem  it  necessary  to  enter  into  a  discussion  of  it,  be- 
cause that  question  can  hardly  arise  upon  another  trial. 

The  jud^nent  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

BROOKS,  Judge. — Thinks  evidence  in  regard  to  the  tobacco  found 
under  the  defendant's  bed  ought  to  be  admitted. 


Al  Lucas  v.  The  State. 

No.  3350.     Decided  December  13,  1905. 

1. — ^Xuder  Ul  Seoond  ]>egree — ^ETidenee— BUI  of  Exceptions. 

A  biU  of  exceptions  which  does  not  state  the  ground  of  objection  to  the  testi- 
mony with  reference  to  remarks  made  by  defendant  about  deceased,  to  the  effect 
that  if  he  went  after  a  man  he  went  to  get  him,  can  not  be  considered  on  an 
appeal  from  a  conviction  of  murder. 

8.— Same— Credibility  of  Witness— Bill  of  Zzeeptlons. 

Where  on  trial  for  mnrder,  the  State  introduced  testimony  that  defendant  was 
nnder  indictment  for  an  assault  to  murder,  for  the  purpose  of  discrediting  his 
testimony,  a  general  objection  that  such  testimony  had  nothing  to  do  with  the 
case  was  correctly  overruled. 

S.— Same— Beqnetted  Charge— Deadly  Weapon. 

On  a  trial  for  murder,  where  the  evidence  tended  very  strongly  to  show  that 
the  knife  used  in  the  homicide  was  not  in  itself  a  deadly  weapon,  the  court 
should  have  given  the  requested  charge  on  this  phase  of  the  case. 

4.— Same— Aggravated  Assault — Simple  Assanlt. 

See  opinion  for  facts  necessitating  a  charge  upon  aggravated  and  simple  assault 
onder  article  719,  Code  Criminal  Procedure. 

B. — Sam^—Xanslauffliter— Charge  of  Conrt. 

On  a  trial  for  murder  where  the  court's  charge  on  manslaughter  was  predi- 
cated specially  on  a  serious  personal  conflict  in  which  great  injury  was  inflicted 
by  the  person  killed,  etc.,  and  there  was  no  evidence  to  justify  such  charge,  but 
there  was  testimony  to  show  that  the  deceased  was  the  aggressor  and  struck 
defendant  the  first  blow,  evidently  causing  pain,  the  charge  of  the  court  should 
have  given  this  as  adequate  cause. 
6.— Same— Provoldiig  BUSoiilty— Charge  of  Court 

Where  on  trial  for  murder,  the  evidence  showed  a  casual  difficulty  between 
defendant  and  deceased,  deceased  becoming  offended  and  committing  an  assault 
upon  defendant,  there  was  no  evidence  authorizing  a  charge  on  provoking  a 
dlfBcolty. 

7w — Same— Charges  of  the  Court 

See  opinion  for  charges  suggested  on  the  different  degrees  of  homicide,  aggra- 
vated aaaanlt,  and  simple  aasanlt 
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Appeal  from  the  District  Court  of  Dallam.  Tried  below  before  Hon. 
Ira  Webster. 

Appeal  from  a  conviction  of  murder  in  second  degree ;  penalty,  twenty 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Tatum  &  Stepp,  and  Ed.  C.  Hyde,  for  appellant. — To  be  guilty  of 
any  grade  of  murder,  it  must  be  shown  that  the  act  was  not  in  self-de- 
fense, that  he  intended  to  kill  deceased,  that  the  instrument  used  was 
in  its  nature  a  deadly  weapon  calculated  to  produce  death,  or  that  the 
instrument  was  intentionally  used  in  a  manner  calculated  or  likely  to 
produce  death,  and  that  the  act  was  not  committed  under  the  influence 
of  sudden  passion  brought  on  by  lawful  provocation.  Shaw  v.  State,  34 
Texas  Crim.  Rep.,  435;  Hatton  v.  State,  31  Texas  Crim.  Rep.,  586; 
Thompson  v.  State,  24  Texas  Crim.  App.,  380;  Boyd  v.  State,  28  Texas 
Crim.  App.,  137 ;  Bean  v.  State,  25  Texas  Crim.  App.,  346 ;  Fitch  v.  State, 
36  S.  W.  Rep.,  584;  Craiger  v.  State,  13  Texas  Ct.  Rep.,  736;  White's 
Penal  Code,  articles  717  and  719. 

Howard  Martin,  Assistant  Attorney-Gteneral,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  fixed  at  confinement  in  the  peniten- 
tiary for  a  term  of  twenty  years ;  hence  this  appeal. 

Briefly  stated  the  facts  show:  that  appellant  was  the  proprietor  of  a 
restaurant  in  Dalhart,  and  deceased,  Lee  Cannon  was  a  partner  in  a 
saloon  in  the  same  town,  and  was  running  the  same.  They  were  on 
friendly  terms  previous  to  the  homicide.  Somewhere  between  12  and 
1  o'clock,  at  night,  appellant  came  to  the  saloon  of  deceased,  walked 
to  the  back  room,  asked  deceased  if  any  one  was  in  there,  to  which  he 
replied  "no."  Appelant  continued  going  towards  the  back  room,  remark- 
ing, "Ain't  there  sui-e  enough  ?"  Deceased  replied,  "No.  Do  you  think 
I  would  tell  you  a  lie,  or  a  damn  lie  about  it."  Appellant  said,  "No, 
I  thought  maybe  you  was  just  joking  with  me."  Deceased  at  the  time 
was  standing  near  the  bar,  went  over  and  sat  down  by  the  stove,  where 
Harry  Frederick  was  sitting — Frederick  seemed  to  be  asleep  or  intoxi- 
cated. Appellant  in  the  meantime  came  from  towards  the  back  of  the 
room,  and  he  and  deceased  appear  to  have  had  some  talk.  The  com- 
panion of  Lucas,  one  Phipps,  said,  "Come,  let's  go."  Appellant  said, 
"Let's  take  a  drink."  Phipps  said,  "No,  I  don't  want  anything  to 
drink."  About  this  time  deceased  said  to  appellant,  "Did  you  come  in 
here  to  start  something?"  Lucas  said,  "No."  Directly  deceased  got  up 
out  of  his  chair,  and  went  over  to  where  Lucas  was,  and  began  fighting. 
The  testimony  is  clear  that  deceased  was  the  aggressor,  and  struck  Lucas 
the  first  blow.  They  fought  some  little  time;  and  deceased  (who  was 
the  larger  of  the  two)  seemed  to  get  the  best  of  it.  According  to  the 
defendant's  testimony  deceased  choked  him,  and  had  his  head  bent  back. 
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Directly  deceased  turned  appellant  loose  and  said,  "You  son  of  a  bitch, 
you  have  got  a  knife,"  and  started  back  behind  the  bar,  when  appellant 
and  his  companion  Phipps,  and  Frederick  ran  out  of  the  front  door. 
After  the  difficulty  appellant  surrendered  to  the  sheriflE.  Parties  came 
in  and  found  deceased  to  be  cut  in  the  groin  and  one  cut  in  the  hip, 
and  another  punctured  wound  a  little  above  the  hip,  his  coat  collar  was 
cut,  and  a  slight  scratch  in  the  neck.  There  is  no  description  as  to  the 
size  of  the  knife  or  the  length  of  the  blades.  It  was  a  two-bladed  knife, 
and  the  evidence  showed  that  the  wounds  were  inflicted  with  the  smaller 
blade.  The  witnesses  testify  that  the  knife  was  not  a  deadly  weapon, 
unless  it  struck  some  vital  point.  The  wound  in  the  groin  severed 
or  cut  in  two  the  femoral  artery,  and  death  ensued  in  fifteen  or  twe^jty 
minutes  from  hemorrhage.  By  the  time  the  physicians  reached  there, 
life  was  nearly  extinct.  This  is  a  sufficient  statement  of  the  case  to 
discuss  the  issues  presented. 

During  the  trial,  while  the  witness  Jack  Ellison  was  on  the  stand  tes- 
tifying in  behalf  of  the  State,  the  district  attorney  asked  him  to  state 
if  he  heard  appellant  make  any  remark  about  fighting  anybody  before 
he  left  the  saloon.  Objection  is  made  that  the  testimony  had  no  refer- 
ence to  deceased,  and  unless  it  was  shown  to  have  allusion  to  or 
was  connected  with  deceased  that  it  was  not  admissible.  This  was 
overruled.  Witness  answered,  "Yes,  sir,  he  made  the  remark  just  be- 
fore I  taken  him  up  there  that  Vhen  he  went  after  a  man  he  went 
to  get  him.* ''  The  bill  of  exceptions  merely  states,  as  ground  of  objec- 
tion that  there  was  no  reference  to  the  deceased  in  the  remark.  The 
statement  of  facts  as  contained  in  the  bill  should  have  shown  definitely 
that  no  allusion  was  made  to  deceased.  Nor  is  it  shown  that  said  re- 
mark was  made  before  or  after  the  homicide.  Of  course,  if  we  refer  to 
the  testimony  (which  we  are  not  permitted  to  do)  it  shows  that  this 
remark  was  made  before  the  difficulty  which  resulted  in  the  death  of 
deceased,  and  had  no  reference  whatever  to  deceased.  However,  this 
should  have  been  shown  in  the  bill  of  exceptions.  As  presented  in  the 
bill  we  cannot  say  that  the  testimony  is  shown  to  be  inadmissible. 

There  is  also  a  bill  of  exceptions  to  the  State  proving  that  appellant 
was  under  indictment  for  an  assault  to  murder  one  Williams.  Ob- 
jection was  made  to  this  on  the  ground  that  it  had  nothing  to  do  with 
the  case  on  trial.  It  does  not  appear  to  have  been  introduced  on  this 
ground,  but  merely  as  going  to  the  credit  of  the  appellant.  It  was  ad- 
missible for  this  purpose. 

Appellant's  motion  for  new  trial  reserved  a  number  of  exceptions 
to  the  charge  of  the  court,  and  to  the  failure  of  the  court  to  give  a 
special  charge  requested  by  him.  We  believe  under  the  circumstances 
surrounding  this  case,  appellants  requested  charge  should  have  been 
given.  That  is,  the  jury  should  have  been  instructed  in  some  way 
that  if  they  did  not  believe  the  instrument  used  was  a  deadly  weapon; 
that  is,  one  calculated  to  produce  death  or  serious  bodily  injury,  it  is 
not  to  be  presumed  death  was  designed,  unless  from  tiie  manner  in 
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which  it  was  used  such  intention  evidently  appears.  In  this  case  the 
evidence  tended  very  strongly  to  show  that  the  knife  was  not  in  itself 
a  deadly  weapon,  and  appellant's  rights  should  have  been  adequately 
guarded  by  a  charge  presenting  this  issue.  Articles  717,  718,  and  719, 
Code  Crim.  Proc.;  Shaw  v.  State,  34  Texas  Crim.  Rep.,  435;  New- 
some  v.  State,  75  S.  W.  Rep.,  296;  GrifSn  v.  State,  53  S.  W.  Rep.,  848. 

In  this  connection  appellant  further  insists  that  the  court  should 
have  charged  on  aggravated  and  simple  assault.  We  believe  the  court 
should  have  done  this.  Article  719  provides:  "Where  a  homicide  oc- 
curs under  the  influence  of  sudden  passion,  but  by  the  use  of  means 
not  in  their  nature  calculated  to  produce  death,  the  person  killing  is  not 
deemed  guilty  of  the  homicide,  unless  it  appear  that  there  was  an  inten- 
tion to  kill;  but  the  party  from  whose  act  the  death  resulted,  may  be 
prosecuted  for  and  convicted  of  any  grade  of  assault  and  battery." 

There  is  also  some  criticism  of  the  charge  on  manslaughter.  The 
court's  charge  on  this  subject  seems  to  be  predicated  specially  on  a 
serious  personal  conflict  in  which  great  injury  is  inflicted  by  the  person 
killed,  by  means  of  weapons  or  other  instruments  of  violence,  or  by  means 
of  great  superiority  of  personal  strength,  although  the  person  guilty  of 
the  homicide  were  the  aggressor;  provided  such  aggression  was  not 
made  with  intention  to  bring  on  a  conflict,  and  for  the  purpose  of  kill- 
ing. Now,  as  far  as  we  can  discover  from  the  testimony,  it  was  not 
shown  that  appellant  was  the  aggressor  nor  that  deceased  conunitted 
serious  personal  injury  on  appellant.  So,  in  our  view,  this  proposi- 
tion should  not  have  been  presented  at  all  as  adequate  cause,  as  there 
was  no  testimony  to  justify  it.  However,  the  testimony  does  show 
that  deceased  was  the  aggressor,  and  struck  appellant  the  flrst  blow, 
which  evidently  caused  pain.  By  our  statute  this  is  made  adequate 
cause,  and  in  our  opinion  should  have  been  charged. 

Appellant  also  complains  of  the  court's  charge  on  provoking  the 
diflBculty.  The  charge  on  this  subject  is  not  only  radical  error,  but 
was  not  called  for  by  any  testimony  disclosed  in  this  record.  So  far 
as  we  are  able  to  discern  on  the  part  of  appellant,  it  was  a  casual  diflS- 
culty.  He  walked  into  the  saloon  evidently  looking  for  a  party  and 
believed  he  was  in  the  back  room.  Deceased  became  offended,  because 
he  did  not  seem  to  take  his  word  for  it  readily,  and  committed  an 
assault  on  him.  How  this  conduct  on  the  part  of  appellant  could  be 
said  to  justify  a  charge  on  provoking  the  difficulty  we  are  unable  to  de- 
termine. This  question  has  been  heretofore  so  thoroughly  discussed 
that  we  do  not  deem  it  necessary  to  go  into  it  here.  McCandless  v. 
State,  42  Texas  Crim.  Rep.,  58,  57  S.  W.  Rep.,  67^ ;  Airhart  v.  State, 
40  Texas  Crim.  Rep.,  470;  Wilson  v.  State,  10  Texas  Ct.  Rep.,  709. 

Appellant  complains  that  the  court  gave  a  charge  on  murder  in  the 
first  and  second  degree,  contending  that  the  evidence  did  not  authorize 
a  charge  on  these  grades  of  felonious  homicide.  We  are  not  prepared 
to  say  if  the  testimony  shows  an  intentional  killing,  that  it  might  not 
be  murder  in  the  second  degree.     On  another  trial  the  court  should 
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carefully  guard  appellant's  rights  in  a  charge  presenting  this  subject, 
and  should  give  a  full  and  adequate  charge  on  manslaughter;  and  should 
also  instruct  the  jury  fully  under  article  717  et  seq.  as  to  the  inten- 
tional killings  where  the  weapon  used  was  not  necessarily  a  deadly 
one;  and  should  in  this  connection  instruct  the  jury  on  aggravated 
assault  and  simple  assault^  should  they  not  believe  there  was  an  inten- 
tional killing,  and  should  refrain  from  instructing  the  jury  with  refer- 
ence to  provoking  the  difficulty  on  the  part  of  appellant. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Hbney  Willis  v.  The  State. 

No.  3160.     Decided  December  20.   1005. 

1. — ^Kanslaughter — ^Befreihing  KeooUection  of  Witness — Contradicting  Own 
Witness. 
On  a  trial  for  murder,  there  was  no  error  to  refuse  defendant  to  contradict 
his  own  witness  by  reading  before  the  jury  his  testimony  on  a  previous  trial ;  the 
witness  simply  failing  to  recollect  a  fact  testified  to  on  a  previous  trial,  and  the 
court  having  permitted  counsel  for  defendant  to  question  the  witness  in  the 
presence  of  the  jury  what  his  present  recollection  was  as  to  the  point  at  issue. 

8. — 8ame — ^Eivldence— Theory  of  Defense. 

On  trial  for  murder,  where  defendant  had  introduced  in  evidence  the  written 
statement  of  his  sister  as  to  mistreatment  of  her  by  deceased,  there  was  no  error 
to  exclude  testimony  of  other  acts  and  statements  made  by  her  of  such  mis- 
treatment which  were  not  contained  in  her  said  written  statement,  and  which 
were  offered  by  defendant  to  corroborate  the  same;  it  not  having  been  shown 
that  defendant  ever  knew  of  said  matter  offered  as  testimony. 

8. — Same — Contradiction  of  Witness — ^Evidence. 

On  a  trial  for  murder,  where  defendant's  father  testified  that  he  knew  noth- 
ing of  an  attempt  at  reconciliation  between  deceased  and  his  wife  or  the  exchange 
of  letters  between  them,  and  denied  that  one  M.  handed  him  a  letter  written  by 
deceased  and  addressed  to  the  wife  of  deceased,  there  was  no  error  in  permitting 
the  State  to  contradict  said  statement  by  said  M.  who  testified  that  he  did  hand 
such  letter  to  the  witness. 

4. — flame — ^BUl  of  Exceptions.  « 

On  trial  for  murder,  where  the  bill  of  exceptions  taken  to  the  admission  of 
the  evidence  assigns  no  reason  why  the  same  is  objectionable,  it  cannot  be  con- 
sidered on  appeal. 
6.«-8ame— I>ying  Declaration— Bill  of  Exceptions. 

Where  on  trial  for  murder,  the  bill  of  exceptions  taken  to  the  introduction  of 
testimony  with  reference  to  declarations  by  the  deceased,  does  not  negative  the 
idea  that  he  was  then  conscious  of  approaching  death  and  had  no  hope  of  recov- 
ering, there  was  no  error. 
6. — flame — Credibility  of  Witness. 

On  a  trial  for  murder  there  was  no  error  for  the  State  to  show  that  one  of 
appellant's  witnesses  had  been  charged  with  the  offense  of  forgery. 

7.— Same— Remarks  of  the  Judge— Practice. 

On  a  trial  for  murder,  there  was  no  error  of  the  trial  judge  to  state  that  it 
was  competent  for  the  State  to  employ  private  counsel,  the  court  apprehending 
that  there  was  an  attempt  to  bring  said  counsel  into  disrepute  with  the  jury  by 
allusions  made  by  defendant's  counseL 


Google       — 


Digitized  by  VjOOQ 


140  49  Texas  Criminal  Bepobts.  [Tyler, 

8. — Same — ^Bill  of  Exceptions — ^Eyidence. 

Where  on  a  trial  for  marder,  the  bill  of  exceptions  to  the  introduction  of 
testimony  with  reference  to  a  diflSculty  between  defendant's  brother  and  the 
deceased  is  not  sufficiently  full  so  as  to  advise  the  court  of  the  error  complained 
of,  it  could  not  be  considered  on  appeal. 

9. — Same — ^Evidenoe — ^Book  Sept  by  Grand  Jury — ^Bill  of  Exceptioni. 

On  trial  for  murder,  where  the  question  was  whether  the  grand-jury  book 
was  accurately  kept,  and  the  question  was  not  directed  to  some  witness'  testi- 
mony, or  assailed  as  to  this,  and  the  bill  did  not  show  in  what  respect  testimony 
was  not  accurately  taken  down  in  said  book  or  how  it  varied  upon  the  particular 
point,  it  could  not  be  considered  on  appeal. 

10. — Same — Conoluilon  of  Witnesi— ETidenoe. 

On  trial  for  murder,  there  was  no  error  in  excluding  testimony  conveying  the 
opinion  or  conclusions  of  witness  as  to  who  was  doing  the  shooting  at  the  time 
of  the  homicide. 

11. — Same — ^Photoprapli — ^Evidence. 

On  a  trial  for  murder,  there  was  no  error  in  excluding  a  picture  or  photograph 
of  the  sister  of  defendant  and  wife  of  the  deceased,  offered  for  the  purpose  of 
showing  the  physical  condition  of  said  female  at  or  before  her  marriage  with 
deceased,  to  wit :  that  she  was  healthy,  cheerful,  innocent  and  possessed  of  great 
beauty;  other  evidence  showing  that  after  five  months  of  married  life  with  de- 
ceased, she  became  a  physical  wreck  by  reason  of  his  maltreatment  and  excesses; 
and  that  it  was  impossible  to  correctly  describe  the  looks  of  said  female  to  the 
extent  as  shown  by  said  picture;  and  that  appellant  had  been  accustomed  to 
visit  this  picture  and  brood  over  it.  See  opinion  as  to  rule  for  the  introduction 
of  photograph. 

IS. — Same— Xanilanghter — Self-Befense. 

See  opinion  for  charges  on  manslaughter  and  self-defense  held  to  be  applicable 
to  the  evidence  in  the  case  and  presenting  no  reversible  error,  and  did  not  re- 
quire defendant's  requested  charges  on  these  subjects. 

18. — Same — Charge  of  Court — ^Xeans  XTsed — Oun — ^Pistol. 

On  a  trial  for  murder,  where  the  proof  is  absolute  and  beyond  controversy  that 
the  buck  shot  fired  from  the  shot  gun  by  defendant  inflicted  wounds  upon  de- 
ceased which  were  necessarily  fatal  upon  him,  and  his  cousin,  and  the  evidence 
also  showed  that  the  latter  two  were  prone  on  the  ground  when  defendant  seized 
the  pistol  of  deceased  and  fired  into  him  and  his  cousin ;  and  the  firing  was  so 
consecutive  and  so  rapid,  as  to  both  shot  gun  and  pistol,  as  to  form  a  continuous 
transaction,  there  was  no  error,  although  not  necessary,  for  the  court  to  charge 
on  the  legal  effect  of  the  gun  shots  and  the  pistol  shots  separately. 

« 

Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  Hon. 
J.  E.  Dillard. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  four  years  im- 
prisonment in  the  penitentiary. 

A  statement  of  this  case  will  be  found  in  the  former  opinion  of  this 
court,  see  Willis  v.  State,  75  S.  W.  Eep.,  790. 

Templeton  &  Harding,  for  appellant. — On  question  of  photograph: 
18  Am.  and  Bng.  Enc.  of  Law,  424;  Cowley  v.  People,  83  N.  Y.,  464 
(38  Am.  Eep.,  471)  ;  M.  K.  &  T.  v.  Moore,  15  S.  W.  Rep.,  714  (75 
Am.  St.  Eep.,  465).  On  question  of  legal  effect  of  pistol  shots: 
Spangler  v.  State,  42  Texas  Crim.  Eep.,  247;  Crow  v.  State,  88  S.  W. 
Rep.,  814. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 
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HENDERSON",  Judge. — Appellant  was  convicted  of  manslaughter, 
and  his  punishment  assessed  at  confinement  in  the  penitentiary  for  a 
term  of  four  years ;  hence  this  appeal.  This  is  the  second  appeal.  See 
75  S.  W.  Bep.,  790.  The  prosecution  there,  as  here,  was  for  killing 
Claude  Shaw;  and  the  facts  proven  on  this  trial  are  substantially  the 
same  proven  on  the  former  trial,  to  which  reference  is  here  made. 

When  A.  Patterson  (witness  for  defendant)  was  on  the  stand,  he 
was  examined  as  to  H.  M.  Shaw  and  his  three  sons  coming  to  his  shop 
in  the  town  of  Ennis  in  1902.  He  stated  they  stopped  in  front  of  his 
place  of  business  and  hitched  their  vehicle.  H.  M.  Shaw  came  into 
witness*  shop,  with  a  shot  gun,  and  left  it  there.  Something  was  said 
about  having  a  case  in  court;  and  he  stated  that  the  parties  then  left, 
and  he  does  not  remember  seeing  any  one  of  them  any  more  that  day, 
until  late  in  the  afternoon,  when  they  returned,  got  the  gun,  and  placed 
it  in  the  surrey,  and  left.  Witness  was  then  asked  if  he  did  not  see 
some  of  the  Shaws  hanging  around  his  shop  more  or  less  all  day.  He 
stated  that  he  did  not  remember  whether  he  did  or  not.  He  was  then 
asked  if  he  had  not  testified  at  the  February  Term  of  the  court,  1903, 
when  this  case  formerly  on  trial.  Witness  answered  that  he  did.  He 
was  then  again  asked  whether  or  not  one  of  the  Shaws  lingered  about 
his  shop  during  the  day.  Witness  again  stated  that  he  did  not  remem- 
ber one  way  or  the  other.  Appellant's  counsel  then  proposed  to  refresh 
witness'  recollection  by  reading  from  his  statement  at  the  former  tiial. 
The  court  ordered  the  jury  to  be  retired,  and  defendant  claimed  the 
right  to  propound  the  question  in  the  presence  and  hearing  of  the 
jury.  After  the  retirement,  the  court  permitted  defendant  to  read  to 
the  witness  what  purported  to  be  his  testimony  at  the  former  trial  on 
the  question.  It  is  shown  that  to  one  question  witness  answered,  that 
after  leaving  the  gun  there  they  all  went  off,  but  there  would  be  one 
around  there  all  the  time;  every  now  and  then  he  would  see  one  of 
them  around  there.  After  reading  this  in  the  presence  of  the  court, 
appellant  then  asked  witness  if  it  refreshed  his  recollection  on  the  point 
inquired  about.  Witness  answered  that  it  did  not,  that  he  still  had  no 
recollection  upon  the  question  one  way  or  the  other.  Defendant  then 
claimed  the  right  to  bring  the  jury  back,  and  refresh  his  recollection  be- 
fore the  jury  by  reading  his  testimony,  and  asking  him  the  question. 
This  the  court  would  not  permit  him  to  do;  but  he  might  question  the 
witness  in  the  presence  of  the  jury  what  his  present  recollection  was  if 
any,  as  to  the  point  inquired  about,  and  if  his  memory  had  been  re- 
freshed upon  the  question,  and  the  jury  could  hear  his  said  answer. 
Appellant  desired  further  to  ask  the  question,  whether  or  not  he  had 
testified  on  the  former  trial  that  one  of  the  Shaws  had  remained  around 
near  the  witness'  place  of  business  during  the  day.  The  court  would 
not  permit  this.  Appellant  says  he  had  a  right  to  pursue  this  method, 
for  the  purpose  of  refreshing  the  recollection  of  the  witness,  and  for 
the  purpose  of  .laying  a  predicate  to  contradict  him,  if  he  denied  mak- 
ing tlie  statement.     In  this  action  of  the  court  there  was  no  error. 
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Appellant  had  full  opportunity  to  refresh  the  recollection  of  his  witness, 
and  he  was  not  authorized  in  this  manner  to  lay  a  predicate,  and  then 
contradict  his  own  witness.  Where  witness  gave  no  testimony  calcu- 
lated to  injure  him,  but  simply  failed  to  recollect  a  fact,  he  was^not 
authorized  to  contradict  him. 

During  the  trial,  appellant  placed  Mrs.  Nin  Willis  on  the  stand, 
and  proposed  and  could  have  proven  by  her^  that  Lelia  Shaw  (deceased 
wife  of  Jim  Shaw,  and  sister  of  appellant)  a  short  time  before  she 
separated  from  her  husband,  came  to  the  house  of  witness  (who  was 
her  sister-in-law,  and  lived  nearby)  crying,  and  stated  that  her  hus- 
band (Jim  Shaw)  had  choked  her  and  had  threatened  her  life,  and 
that  she  was  afraid  of  him ;  and  further  stated  that  Jim  Shaw  had  mis- 
treated her,  and  treated  her  so  cruelly  that  she  did  not  believe  she 
could  live  with  him  any  longer.  On  objection  of  the  State,  this  testi- 
mony was  excluded.  Appellant  insisted  that  it  was  admissible,  inas- 
much as  appellant^s  theory  involving  mistreatment  of  Lelia  Shaw  by 
Jim  Shaw  had  been  attacked  by  the  State;  that  this  testimony  was 
competent  to  support  the  theory  of  the  defendant.  The  court  in  ex- 
plaining this  bill,  says :  *^That  the  instance  proposed  to  be  proved  by  the 
witness  was  not  referred  to,  nor  recorded  in  the  written  statement  of 
Lelia  Shaw ;  nor  was  it  claimed  or  shown  that  defendant  ever  knew  of 
said  conversation.*^  We  think  this  sufficiently  disposes  of  the  matter 
without  further  discussion.  What  is  said  here  is  also  applicable  to  the 
excluded  testimony  of  Mrs.  Joe  Cave. 

Appellant  introduced  J.  C.  Willis  (father  of  defendant)  and  proved 
by  him  that  he  knew  nothing  of  an  attempted  reconciliation  between 
Jim  Shaw  and  his  wife,  and  the  exchange  of  letters  between  them, 
as  shown  by  the  records.  The  State  then  asked  said  witness,  on  cross- 
examination,  if  it  was  not  a  fact  that  sometime  between  the  separation 
of  Lelia  Shaw,  from  her  husband  and  her  death,  one  W.  W.  Mont- 
gomery handed  to  witness  a  letter  written  by  Jim  Shaw  and  addressed 
to  his  wife  Lelia.  This  was  objected  to  on  the  ground  of  immateriality, 
and  that  it  related  to  matters  of  which  defendant  had  no  knowledge; 
and  if  it  was  oflTered  as  a  predicate  to  contradict,  was  immaterial.. 
Witness  answered  that  said  Montgomery  did  not  give  him  any  such 
letter.  Montgomery  was  then  placed  on  the  stand,  and  over  objections 
of  appellant,  the  State  proved  by  him,  that  sometime  between  the  sepa- 
ration of  Jim  Shaw  and  Lelia  Shaw,  and  her  death,  witness  handed 
to  J.  C.  Willis  (the  father  of  Lelia)  a  letter  written  by  Jim  Shaw, 
addressed  to  Lelia.  This  was  objected  to  on  the  ground  that-  it  pro- 
posed to  impeach  J.  C.  Willis  upon  an  immaterial  point.  Appellant 
seems  to  have  deemed  it  material  in  the  examination  in  chief  of  the 
witness  Willis  to  show  that  no  attempted  reconciliation  occurred  be- 
tween Jim  Shaw  and  his  wife  and  no  exchange  of  letters  between  them 
occurred.  We  can  see  its  materiality  in  one  point  of  view;  that  is,  it 
was  competent  for  the  defendant  to  prove  that  Jim  Shaw,  if  he  did  mis- 
treat his  wife  while  they  were  living  together,  never  attempted  to  atone 
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for  it  prior  to  her  death^  and  that  she  died  without  any  attempt  on 
his  part  at  reconciliation^  and  that  he  never  wrote  any  letter  to  her. 
Defendant  reinforces  this  idea  by  showing  that  no  letters  passed  be- 
tween them.  We  believe  it  was  competent  to  contradict  the  witness  on 
this  point. 

The  State  introduced  Bance  Pittman  as  a  witness,  and  proved  by 
him  that  a  short  time  after  the  death  of  Lelia  Willis,  he  met  Jack  Willis 
on  the  streets  of  Ennis,  and  that  Jack  told  him  that  Henry  Willis  de- 
sired him  to  come  up  to  J.  C.  Wills*  house  the  next  day.  This  was 
objected  to  on  the  ground  that  it  was  prejudicial  to  defendant;  because 
it  was  the  theory  of  the  State  that  defendant  had  been  informed  of 
the  contents  of  the  written  statement  of  his  sister  shortly  after  her 
death,  and  that  this  was  shown  by  the  fact  that  this  witness  then  read 
the  statement:  eq  that  the  hearsay  testimony  was  especially  prejudicial 
to  defendant.  Now  all  we  understand  by  this  bill  is,  that  the  invita- 
tion of  Henry  Willis  to  the  witness  Pittman  to  come  to  his  father's 
house  the  next  day,  was  objected  to.  No  reason  whatever  is  assigned 
for  the  invitation.  It  may  be  that  something  occurred  the  next  day 
at  the  house  of  J.  C.  Willis  that  was  objectionable,  but  we  do  not 
understand  the  bill  to  raise  this.  What  occurred  at  the  house  the  next 
day  is  not  objected  to. 

H.  M.  Shaw  was  introduced  by  the  State,  and  testified  that  he  went 
with  his  wagon  shortly  after  the  shooting  for  Jim  and  Claude  Shaw, 
as  soon  as  he  learned  they  were  shot;  and  when  he  got  there  he  was 
told  by  Claude  Shaw,  in  his  dying  declaration,  how  the  shooting  occurred ; 
and  after  detailing  what  Claude  Shaw  said  as  to  how  the  shooting  began, 
and  ended,  and  what  was  done  by  defendant  and  Jim  and  Claude 
Shaw,  the  State  asked  the  witness,  if  Claude  Shaw  said  anything  else; 
and  if  so  what  was  it.  Defendant  objected  to  this  on  the  ground  that 
it  was  irrelevant,  hearsay  and  prejudicial.  The  court  overruled  the 
same,  and  the  witness  answered,  that  Claude  Shaw  begged  him  (wit- 
ness) to  knock  him  in  the  head.  So  far  as  we  are  advised,  this  may 
have  been  res  gestae.  However,  we  believe  it  was  admissible  as  a  part 
of  the  dying  declaration.  It  was  necessary  for  the  State  to  show  at 
the  time  the  statement  was  made  by  Claude  Shaw,  that  he  was  then 
conscious  of  approaching  death,  and  had  no  hope  of  recovery.  The 
bill  does  not  negative  this  idea,  and  we  can  well  see  how  such  testimony 
would  be  competent  as  tending  to  show  that  the  deceased,  Claude,  then 
had  no  hope  of  recovery. 

It  was  competent  for  the  State  to  show  that  appellant's  witness,  John 
Autry,  had  been  charged  with  the  offense  of  forgery,  as  going  to  dis- 
credit him. 

We  believe  it  was  also  proper,  under  the  circumstances,  to  show  that 
Farrar  was  county  attorney  on  the  occasion  of  the  former  trial,  and 
represented  the  State,  and  show  how  he  came  to  be  employed  as  he  was 
familiar  with  the  case.  Under  the  circumstances  shown  by  the  bill  and 
explanation  of  the  court,  we  also  think  the  court  did  not  act  improp- 
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erly  in  stating  that  it  was  competent  for  the  State  to  employ  private 
counsel,  who  was  entitled  to  all  respect  and  regard  in  the  conduct  of 
the  case,  as  the  county  attorney.  This  was  justified,  as  explained  by 
the  court,  by  repeated  remarks  of  appellant's  counsel  to  the  effect,  that 
Mr.  Farrar  was  hired  counsel  in  the  case.  It  seems  that  in  the  ap- 
prehension of  the  court  there  was  an  attempt  to  bring  him  into  disre- 
pute with  the  jury  by  these  allusions. 

It  appears  that  the  State  proved  that  about  March  15,  1902,  the 
brother  of  defendant,  Jack  Willis,  made  an  assault  upon  Jim  Shaw, 
one  of  the  parties  killed  at  the  time  of  the  killing  of  Claude  Shaw,  in 
the  town  of  Ennis;  and  that  when  Jim  Shaw  returned  home  that  even- 
ing, he  had  a  gash  cut  in  his  head.  This  was  objected  to  on  the  ground 
that  it  was  a  fight  between  other  parties,  and  the  defendant  '^had  no 
connection  therewith  and  was  not  present  at  the  time;  that  said  testi- 
mony was  prejudicial  to  his  rights.  It  will  be  noted  that  the  bill  does 
not  certify  as  a  fact  to  the  environments  of  the  case,  showing  that  it  was 
a  fight  between  Jack  Willis  and  Jim  Shaw,  in  which  appellant  had 
no  connection,  and  when  he  was  not  present.  This  is  merely  urged 
as  a^  ground  of  objection  to  the  admission  of  the  testimony.  If  the 
environments  were  fully  stated,  it  might  appear  that  the  testimony  was 
admissible;  or  on  the  contrary  that  it  was  inadmissible.  The  bill 
should  be  so  full  as  to  advise  the  court  of  the  error  complained  of.  It 
has  been  frequently  held  that  a  ground  of  objection  stated  to  the 
admission  of  testimony  is  not  a  certificate  of  the  judge  that  such  was 
the  fact. 

We  do  not  think  it  was  competent  to  prove,  in  the  way  attempted  by 
appellant,  that  the  grand-jury  book  was  not  accuraiiely  kept,  and  did 
not  accurately  show  the  testimony  taken  down.  If  the  question  had 
been  as  to  the  accuracy  of  some  witness'  testimony,  'and  the  grand- jury 
book  had  been  assailed  as  to  this,  of  course  this  matter  could  have  been 
gone  into.  If  the  witness  had  been  attacked,  the  bill  should  have 
shown  in  what  respect  this  testimony  was  not  accurately  taken  down, 
and  if  this  testimony  varied  from  the  book  upon  the  particular  point, 
the  book  might  have  been  attacked  in  that  respect. 

Appellant  insists  that  the  court  erred  in  this  connection  with  regard 
to  the  testimony  of  the  witness  Raymond  Jackson.  It  seems  that  after 
this  witness  was  examined  in  chief  by  the  State,  and  showed  that  he 
was  two  hundred  yards  from  the  scene  of  the  homicide,  and  that  he 
looked  in  that  direction  soon  after  the  first  shot  was  fired,  and  in  his 
opinion  there  were  from  five  to  eight  shots  fired,  that  he  could  see  three 
men  in  the  road,  and  could  see  the  smoke  and  heard  the  reports  of  a  gun 
and  pistol.  On  cross-examination  he  was  asked  if  it  was  not  a  fact 
that  after  he  looked  around  and  saw  the  shooting,  that  he  saw  puffs  of 
smoke  coming  from  each  side;  that  is,  from  the  Shaw  boys  on  one 
side  and  the  defendant  on  the  other.  Witness  answered  that  he  could 
not  say  that  he  did.  Witness  was  then  asked  by  defendant's  counsel,  that 
as  he  looked  upon  the  shooting  at  the  time  and  saw  it  going  on,  did  he 
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then  think  that  both  sides  were  doing  the  shooting,  judging  from  what  he 
saw  at  the  time.  The  State  objected  to  this  on  the  giiound  that  he 
the  witness  could  not  state  what  he  thoilght,  same  being  only  a  con- 
clusion, and  he  could  only  state  what  he  knew  and  saw  and  heard. 
The  court  sustained  this  objection.  It  is  urged  by  counsel  for  appel- 
lant that  it  was  competent  to  prove  the  impression  on  the  mind  of  the 
witness  as  to  this  matter,  and  what  he  thought  was  but  another  way 
of  getting  out  his  impression.  If  it  was  the  witness'  best  impression 
from  what  he  saw,  counsel  could  have  very  easily  asked  this  question. 
The  witness  had  previously  answered  definitely  that  he  could  not  state 
he  saw  smoke  coming  from  the  Shaw  boys  on  the  one  side  and  defend- 
ant on  the  other.  Besides,  it  is  not  shown  by  the  bill  of  exceptions 
what  the  answer  of  the  witness  would  have  been  to  this  question.  It 
is  merely  stated  that  the  witness  was  not  permitted  to  answer  the 
question. 

During  the  progress  of  the  trial,  appellant  proposed  to  introduce  in 
evidence  a  picture  or  photograph  of  Lelia  Willis  (sister  of  defendant),  the 
same  being  about  20x24  inches,  large  size,  showing  head,  face,  shoulders 
and  bust.  It  seems  that  testimony  had  already  been  introduced  showing 
the  physical  condition,  etc.,  of  Lelia  Willis,  at  or  before  her  marriage  with 
Jim  Shaw;  and  it  was  insisted  by  appellant  that  this  testimony  was  ad- 
missible to  supplement  such  testimony,  to  show  that  said  Lelia  was 
healthy,  cheerful,  innocent,  and  possessed  of  great  beauty ;  and  that  after 
five  months  of  married  life  with  Jim  Shaw,  she  became  a  physical  wreck 
by  reason  of  his  maltreatment  and  excesses;  that  it  was  impossible  to 
correctly  describe  the  looks  of  said  Lelia  Willis,  to  the  extent  as  shown 
by  said  picture.  It  is  also  stated  in  this  connection  as  a  fact,  that 
appellant  had  been  accustomed  to  visit  this  picture  and  brood  over  it, 
and  seemed  to  be  greatly  affected;  that  he  was  greatly  attached  to  his 
sister,  etc.  This  testimony  wa3  offered  in  order  that  the  jury  might 
try  it  from  his  own  standpoint,  and  determine  the  circumstances,  at 
least  the  existence  or  not  of  adequate  cause,  and  the  condition  of  the 
mind  of  the  defendant,  both  at  the  time  of  the  homicide,  and  just  be- 
fore, and  tne  cause  of  producing  the  same.  The  court  sustained  the 
Staters  objection,  and  would  not  permit  the  picture  to  be  introduced. 
Of  course,  sometimes  pictures  or  photographs  are  competent  evidence, 
but  not  always  so.  If  a  picture  or  photograph  of  the  scene  of  the 
homicide  would  serve  to  illustrate  any  fact,  as  the  locality  where 
some  particular  act  occurred,  such  photograph  would  be  admissible. 
As  said  by  an  Oregon  authority  (State  v.  Miller,  43  Ore.,  325),  pho- 
tographs may  be  used  to  identify  persons,  places  and  things;  to  exhibit 
particidar  localities  or  places,  where  it  is  important  that  the  jury 
should  have  a  clear  idea  thereof,  and  the  situation  may  thus  be  better 
indicated  than  by  testimony  of  witnesses;  or  where  they  will  conduce 
to  a  better  or  clearer  understanding  of  such  testimony.  And  they  may 
l)e  also  employed  to  detect  forgeries  and  to  prove  documents  where  the 
originals  cannot  be  readily  produced.  The  authorities  on  this  subject 
Vol.  41)  Criiu.— 10. 
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are  not  always  reconcilable,  some  of  them  going  to  a  greater  extent 
than  others.  But  we  believe  it  is  conceded  by  all  that  where  the 
photograph  is  not  necessary  ^to  illustrate  or  make  clear  any  question, 
but  on  the  other  hand  would  be  calculated  to  prejudice  or  inflame  the 
minds  of  the  jury,  that  such  evidence  is  not  admissible.  Sometimes  in 
prosecutions  for  murder,  the  location  of  the  wounds  can  be  shown 
by  photographs.  Franklin  v.  State,  69  Ga.,  36.  In  State  v.  Miller, 
supra,  it  was  held  erroneous  to  admit  a  photograph  which  did  not  ac- 
curately reproduce  the  appearance  of  the  wounds,  and  which  presented 
a  gruesome  spectacle  of  a  disfigured  and  mangled  corpse,  very  well 
calculated  to  arouse  indignation  in  the  jury.  In  Cirello  v.  Metropolitan 
Exp.  Co.,  88  N.  Y.  Supp.,  932,  it  is  held  generally,  it  is  true  not 
only  in  a  criminal  prosecution  but  civil  actions  for  personal  injuries, 
that  a  photograph  is  inadmissible  when  it  is  neither  necessary,  nor  in- 
structive, and  is  offered  merely  for  the  purpose  of  inflaming  the  sym- 
pathies of  the  jury.  Fore  v.  State,  75  Miss.,  727.  As  stated,  a  num- 
ber of  authorities  can  be  found  going  beyond  this,  and  perhaps  sup- 
porting the  view  of  appellant's  counsel,  though  we  do  not  believe  any 
authority  can  be  found  going  to  the  extent  of  holding,  where  a  full 
opportunity  was  given  to  prove  the  facts  here  involved,  to  wit:  the 
appearance  as  to  health,  strength  and  physical  development  of  a  person, 
the  case  should  be  reversed  because,  in  addition  thereto  a  photograph 
or  picture  of  the  person  was  not  permitted  to  be  introduced.  In  this 
particular  case  appellant  had  full  opportunity  and  did  prove  the  con- 
dition of  Lelia  Shaw  as  to  her  personal  appearance,  physical  condi- 
tion and  development,  age,  etc.  We  think  under  the  circumstances, 
the  introduction  of  the  picture  of  a  beautiful  woman,  as  Lelia  Shaw 
was  described  to  be,  and  the  fact  that  appellant  was  accustomed  to  visit 
her  picture  and  brood  over  it,  would  be  a  matter  calculated  to  distract 
the  attention  of  the  jury  from  the  main  issues  in  the  case.  There- 
fore, we  hold  that  the  court  did  not  erf  in  refusing  its  admission. 

The  court  charged  on  murder  in  the  second  degree,  on  manslaughter 
and  on  self-defense.  Appellant  criticises  the  charges  on  manslaughter 
and  self-defense.  The  jury  found  appellant  guilty  of  manslaughter, 
and  assessed  his  punishment  at  four  years  confinement  in  the  peniten- 
tiary. Appellant  concedes  if  the  jury  had  inflicted  the  lowest  pun- 
ishment for  manslaughter,  the  error  of  the  court  in  the  charge  on 
manslaughter  might  be  harmless,  but  he  attributes  the  excessive  pun- 
ishment in  some  way  to  the  erroneous  charge  on  manslaughter.  He 
insists  that  the  court  coupled  a  number  of  things  conjunctively  in  the 
charge  on  manslaughter,  and  that  the  jury  were  required  to  believe 
all  of  them,  before  they  were  authorized  to  convict  of  manslaughter. 
This  increased  appellant's  burden,  and  somehow  mislead  the  jury  to 
inflict  a  greater  punishment  on  appellant  than  if  the  charge  had  been 
submitted  in  a  different  form.  He  says  that  the  charge  of  the  court 
required  the  jury  to  believe  that  Lelia  Shaw,  before  her  death,  informed 
defendant  in  a  general  way  that  Jim  Shaw  had  used  insulting  con- 
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duct  towards  her,  and  that  defendant  was  not  informed  of  any  insult- 
ing conduct  described  in  said  statement,  except  that  contained  in  the 
first  two  pages,  until  two  or  three  weeks  before  the  homicide;  and 
further  the  jury  were  required  to  believe  that  three  or  four  weeks 
prior  to  the  homicide  defendant  met  Claude  Shaw  and  Jim  Shaw  in 
the  road,  and  that  at  that  time  he  had  not  been  informed  of  the  sev- 
eral acts  of  insulting  conduct  on  the  part  of  Jim  Shaw  towards  Lelia, 
and  that  both  Jim  Shaw  and  Claude  Shaw,  then  used  insulting  lan- 
guage towards  him,  and  in  his  presence  and  hearing,  and  that  Claude 
Shaw  further  stated  to  him  that  they  had  read  the  book;  and  the 
jury  were  further  required  to  believe  that  Claude  Shaw  ratified  and  ap- 
proved the  several  insulting  acts  and  words  of  Jim  Shaw  toward  Lelia 
Shaw,  as  set  forth  in  said  printed  book;  and  that  he  (Claude)  was 
acting  with  Jim  Shaw  and  siding  with  him;  and  that  after  this  meet- 
ing in  the  road,  appellant  had  read  the  entire  written  statement  for 
the  first  time,  and  had  never  been  informed  of  the  several  insulting 
acts,  etc. ;  and  further  that  the  killing  took  place  on  the  first  meeting 
thereafter;  and  that  the  mind  of  the  defendant  was  in  a  sudden  trans- 
port of  passion,  by  reason  of  these  several  things,  and  that  defendant 
got  his  information  by  reading  said  written  statement.  And  further, 
that  if  the  killing  took  place  with  all  these  facts  and  conditions  exist- 
ing, and  there  was  no  self-defense,  then  the  oflEense  would  be  man- 
slaughter. Now,  the  proof  showed,  according  to  appellant's  testimony, 
that  he  did  not  know  what  the  book  contained  except  the  first  two 
pages,  which  he  had  read  before;  and  that  the  first  meeting  with  Jim 
and  Claude  Shaw  occurred  after  he  had  read  the  book.  Now,  if  de- 
fendant was  informed  of  things  not  in  the  book,  as  of  an  assault  before, 
it  does  not  occur  to  us  that  having  met  the  parties  since  he  had  ac- 
quired said  information,  that  this  would  be  adequate  cause.  For  the 
court  did  tell  the  jury,  that  they  could  recur  to  such  matters  as  occurred 
before  to  reinforce  what  appellant  learned  from  the  book,  and  they 
could  legitimately  use  what  appellant  knew  before,  and  under  any 
state  of  case,  it  occurs  to  us,  that  was  the  only  use  to  which  appel- 
lant could  put  such  information,  and  the  jury  were  so  instructed. 
Great  stress  is  laid  on  the  fact  that  the  jury  were  required  to  believe 
that  Claude  Shaw  ratified  and  approved  what  Jim  Shaw  did.  It 
occurs  to  us  that  this  contention  is  but  a  play  upon  words.  Prom 
appellant's  theory,  as  we  gather  from  this  record,  his  contention 
throughout  is,  that  the  parties  were  acting  together,  and  that  Claude 
Shaw  sided  with  Jim  Shaw,  and  even  took  the  lead  after  Jim  came 
back  in  the  neighborhood.  If  this  was  not  ^  approving  Jim  Shaw's 
conduct  and  acts  in  the  matter,  we  would  like  to  know  what  it  could 
be.  It  is  also  urged  that  the  jury  were  required  to  believe  that  at  the 
meeting  between  appellant  and  Claude  and  Jim  Shaw  some  two  weeks 
before  the  homicide,  both  Jim  and  Claude  used  insulting  language 
to  appellant.  Now,  if  these  parties  were  acting  together,  it  occurs 
to  ns  that  what  one  said  or  did,  the  other  was  saying  or  doing;  and 
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if  Claude  Shaw  told  appellant  that  they  had  read  the  book  written 
by  his  sister,  and  there  was  not  a  Willis  who  dared  to  take  it  up,  and 
Jim  Shaw  was  present  at  the  time  (as  the  record  shows  he  was)  it 
was  the  language  and  conduct  of  Jim  about  whom  the  book  had  been 
written,  as  well  as  Claude.  We  do  not  think  the  charge,  if  it  be  con- 
ceded that  in  some  respects  it  was  erroneous  contains  such  errors  as 
were  calculated  to  confuse  or  mislead  the  jury,  or  such  as  would 
require  a  reversal.  With  this  view  of  the  case,  we  do  not  believe 
appellant's  requested  charge  on  the  subject  was  required. 

Appellant's  requested  special  instruction  is,  as  follows:  *lf  the 
jury  believed  that  Henry  Willis  read  the  written  statement  in  evidence; 
that  he  believed  the  same  to  be  true,  and  that  the  meeting  in  the  road 
on  the  day  of  the  homicide  was  the  first  meeting  after  defendant 
had  read  and  learned  of  the  contents  of  said  statement,  and  that 
Claude  Shaw  knew  of  said  statement,  and  had  declared  his  intention 
to  stand  with  and  for  Jim  Shaw  in  regard  to  the  same;  and  that 
when  the  parties  met  on  the  day  of  the  homicide,  the  mind  of  the 
defendant,  on  account  thereof,  and  under  all  the  circumstances,  viewed 
in  the  light  of  the  previous  difficulties  and  from  the  standpoint  of  the 
defendant,  was  incapable  of  cool  reflection,  and  that  he  shot  and 
killed  Claude  Shaw  under  such  circumstances,  then  the  offense  would 
be  manslaughter."  It  seems  to  us  that  the  charge  of  the  court  as 
given,  covered  this  same  ground,  and  more  elaborately  than  the  re- 
quested charge. 

Appellant  says  that  the  charge  of  the  court  on  self-defense  is 
erroneous,  especially  that  part  of  it  wherein  the  jury  are  instructed, 
that  if  Jim  and  Claude  Shaw,  or  either,  unlawfully  assaulted  defendant 
with  a  deadly  weapon,  then  the  law  presumes  they  intended  to  take 
his  life.  Appellant  says,  that  the  evidence  is,  that  Claude  Shaw  first 
drew  his  pistol  from  his  pocket,  and  raised  it  up  by  his  side,  and  that 
defendant  in  anticipation  of  an  assault,  fired  the  shotgun,  etc.  In 
other  words,  technically  it  cannot  be  said  that  at  the  time  the  defend- 
ant fired  his  gun  Claude  Shaw  had  made  an  unlawful  assault; 
or  at  most  he  was  about  to  do  so.  And  in  this  connection  that  the 
court  should  have  given  the  special  instruction  asked  by  defendant, 
to  the  effect  that  if  Jim  or  Claude  Shaw  were  armed  at  the  time  they 
were  killed,  and  either  made  or  attempted  to  make  an  attack  upon 
defendant  with  a  weapon  and  by  the  manner  of  its  use  was  calculated 
to  produce  death  or  serious  bodily  harm,  then  the  law  presumes  the 
intent  to  murder,  etc.  It  does  not  appear  to  us  that  the  charge  is 
too  restrictive,  inasmuch  as  it  authorized  appellant  to  kill  Claude 
Shaw,  if  either  he  or  Jim  Shaw  did  any  act  or  acts,  or  made  any 
demonstration  which  under  the  circumstances  reasonably  caused  de- 
fendant to  believe,  viewed  from  his  standpoint  at  the  time,  that  said 
Claude  and  Jim  Shaw,  or  either  of  them,  was  about  to  take  his  life 
or  inflict  upon  him  serious  bodily  injury.  In  such  case,  the  jury 
were  authorized  to  acquit.     Following  this,  the  jury,  were  further  told 
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that  if  Jim  Shaw,  or  Claude  Shaw,  or  either  of  them  unlawfully 
assaulted  defendant  with  a  deadly  weapon,  just  before  or  at  the  time 
of  the  homicide,  then  the  law  presumes  that  they  intended  to  take 
the  life  of  appellant,  or  inflict  upon  him  serious  bodily  injury.  This 
charge  was  given  in  connection  with  that  which  preceded,  and  the 
jury  in  that  were  distinctly  told*  that  if  any  demonstration  was 
made  or  act  done  which  reasonably  caused  appellant  to  believe  his 
life  was  in  danger  or  his  person  in  danger  of  serious  bodily  injury, 
he  could  act,  etc.  They  would  understand  from  this  what  the  court 
meant  in  a  subsequent  charge  by  "unlawfully  assaulted  defendant 
with  a  deadly  weapon.**  That  is,  if  any  demonstration  was  made 
with  a  deadly  weapon  by  either  of  said  parties,  appellant  was  authorized 
to  act.  The  language  of  the  statute  is,  when  the  homicide  takes  place 
to  prevent  murder,  etc.,  if  the  weapon  be  such  as  would  be  calculated 
to  produce  that  result,  it  is  to  be  presumed  that  the  person  so  using 
the  same  designed  to  inflict  the  injury.  We  do  not  understand  the 
language  used  to  be  materially  variant  from  that  contained  in  the 
statute. 

There  is  a  good  deal  of  criticism  with  reference  to  the  court's  charge 
in  case  they  believed  the  death  was  caused  or  hastened  by  the  use  of  a 
pistol.  The  charge  on  this  subject  is  quite  lengthy,  and  there  may 
be  some  portions  of  the  same  subject  to  criticism.  But  taken  as  a 
whole  we  do  not  believe  it  was  calculated  to  have  confused  or  misled 
the  jury.  The  facts  are  that  the  diflBculty  was  continuous  from  the 
time  it  began  until  it  ended,  and  only  required  but  a  few  seconds. 
As  soon  as  appellant  met  the  parties  he  began  firing.  According 
to  his  testimony,  he  first  shot  Claude  down,  whom  he  says  was  making 
some  sort  of  demonstration  as  if  to  get  his  pistol,  or  use  his  pistol, 
and  then  turned  with  his  gun  and  shot  Jim  Shaw  with  the  other 
barrel.  Both  parties  were  prone  on  the  ground,  according  to  the 
testimony  of  others,  as  well  as  appellant,  neither  having  fired  a  shot. 
He  at  once  seized  the  pistol  of  Claude  and  according  to  the  testimony 
of  the  State's  witness  was  seen  stooping  over  the  parties  firing  his 
pistol  into  them.  According  to  his  own  testimony,  he  was  afraid 
they  had  another  pistol  and  he  shot  Jim,  and  then  shot  Claude  with 
a  pistol.  He  fired  two  shots  into  Jim  Shaw,  and  one  into  Claude. 
Claude,  in  his  dying  declaration,  does  not  state  that  he  shot  him, 
but  tells  about  his  taking  the  pistol  and  shooting  Jim,  as  he  lay  on 
the  ground.  Now,  it  occurs  to  us  that  it  would  be  purely  speculative 
and  serve  no  useful  purpose  to  try  to  sever  this  shooting  with  the  gun 
and  pistol.  If  appellant  was  justified  at  all,  it  was  at  the  beginning 
of  the  difficulty.  But  the  evidence  is  that  the  shotgun  wounds  in- 
flicted on  both  Jim  and  Claude  were  necessarily  fatal.  Jim  died 
almost  immediately  and  Claude  lived  only  ten  or  fifteen  minutes  at 
the  outside.  It  occurs  to  us  that  there  is  no  testimony  which  tends 
to  show  in  any  tangible  way  that  the  pistol  shots  hastened  the  demise 
of  either.    Perhaps  the  pistol  shots  might  have  been  fatal.    About 
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this  we  believe  the  proof  is  not  clear;  but  the  proof  is  absolutely 
beyond  controversy,  that  the  buck-shot  fired  from  the  shotgun  in- 
flicted wounds  which  were  necessarily  fatal  upon  both  of  the  said 
parties.  This  firing  was  so  consecutive  and  so  rapid,  as  to  both  shot- 
gun and  pistol,  that  we  do  not  believe  it  was  necessary  for  the  court 
to  have  charged  upon  this  phase  of  the  case  at  all.  The  charges  on  this 
subject,  taken  as  a  whole,  were  not  misleading. 

As  to  the  criticism  that  the  jury  might  have  believed  that  the 
charge  required  them  to  believe  that  defendant  was  justified  in  shoot- 
ing both  Claude  and  Jim  Shaw,  there  may  be  one  expression  in  the 
charge  that  would  seem  to  bear  this  construction;  but  the  charge  taken 
as  a  whole  will  not  confirm  this.  Moreover,  we  believe  from  this 
record  that  if  appellant  was  justified  in  shooting  one  of  said  parties, 
he  was  equally  justified  in  shooting  the  other.  We  do  not  believe 
that  the  evidence  here  shows  that  he  was  justified  in  shooting  either 
of  said  parties,  either  with  a  shotgun  or  pistol.  While  the  court  was 
not  required  to  sever  in  the  charge  the  shooting  with  the  shotgun 
and  pistol,  yet  it  does  not  occur  to  us  that,  as  presented,  appellant 
can  complain  of  the  same.  In  fact,  it  was  beneficial  to  appellant. 
Furthermore,  we  think  this  phase  of  the  case  was  suflSciently  pre- 
sented to  the  jury  and  the  special  instructions  requested,  were  not 
required. 

There  being  no  error  in  the  record,  the  judgment  is  afllrmed. 

Afftrmed. 


Jesse  Duncan  v.  The  State. 

No.  3375.     Decided  December  20,  1905. 

1. — ^Theft — ^Indletment — ^Yarianoe. 

On  a  trial  for  theft  of  two  bales  of  cotton,  over  the  value  of  $50,  where  the 
indictment  alleged  the  ownership  in  Register  Brothers,  naming  them  each  and 
not  alleging  that  the  name  or  style  of  the  firm  was  Register  Brothers;  and 
alleged  the  possession  in  C.  C.  Mathews  and  proved  want  of  consent  in  all  the 
parties  the  same  was  sufficient,  and  no  variance. 

8. — Same— Charge  of  Court — Statutes  Coustrued — ^Possessory  and  Actual  Owner 
— Custodian — Servant. 
On  trial  for  theft,  where  the  indictment  alleged  the  ownership  in  R.  Brothers, 
naming  each  of  them,  and  the  possession  of  the  property  (two  bales  of  cotton), 
in  M.  and  the  evidence  showed  that  one  D.  was  the  mere  custodian  and  servant 
for  said  M.  of  the  alleged  stolen  property.  Held  that  article  445,  Code  Criminal 
Procedure,  applied  to  possessory  owners  as  well  as  to  actual  owners,  and  auth- 
orized a  conviction  under  the  evidence  and  the  allegations,  and  that  there  was 
no  variance  between  the  allegations  and  the  proof,  and  there  was  no  error  in 
the  court's  charge  to  the  effect  that  if  the  proof  showed  that  M.  and  D.  had  joint 
possession,  the  ownership  and  possession  could  be  alleged  in  either;  and  that  if 
said  D.  was  working  in  the  cotton  yard  under  the  control  of  said  M.  there  would 
be  no  variance. 

.    Appeal  from  the  District  Court  of  Henderson.     Tried  below  before 
Hon.  D.  H.  Gardner. 
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Appeal  from  a  conviction  of  theft  of  two  bales  of  cotton  over  the 
value  of  $50;  penalty,  two  years  imprisonment  in  the  penitentiary. 
The  opinion  states  the  case. 

Richardson  &  Watkins,  for  appellant. — On  question  of  indictment 
and  variance:  Texas  &  Pacific  K.  H.  Co.  v.  Truesdell,  51  S.  W.  Rep., 
273. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  the  theft  of 
two  bales  of  cotton,  over  the  value  of  $60,  and  his  punishment 
assessed  at  two  years  confinement  in  the  penitentiary. 

The  indictment  is  in  two  counts;  the  first  of  which  charges  that 
appellant,  **did  then  and  there  unlawfully  and  fraudulently  take  two 
bales  of  lint  cotton  of  the  value  of  $70,  the  same  being  the  corporeal 
personal  properiy  of  Register  Brothers,  a  mercantile  firm  composed 
of  H.  Register  and  G.  F.  Register,  from  the  possession  of  the  said 
H.  Register  and  C.  P.  Register,  and  from  the  possession  of  C.  C. 
Matthews,  who  was  holding  the  same  for  the  said  H.  Register  and 
C.  P.  Register,  without  the  consent  of  the  said  H.  Register  and  C.  F. 
Register,  and  without  the  consent  of  the  said  C.  C.  Matthews,  or  either 
of  them,  with  intent  to  deprive  the  said  Register  Brothers  of  the  value 
thereof,  and  with  the  intent  to  appropriate  it  to  the  use  and  benefit 
of  him,  the  said  Jesse  Buncan.'^  The  second  count  charges,  as  follows : 
that  appellant  ^'did  then  and  there  unlawfully  and  fraudulently  take 
from  the  possession  of  one  C.  G.  Matthews,  who  was  holding  the  same 
for  H.  Register,  two  bales  of  cotton  of  the  value  of  $70  the  same 
then  and  there  being  the  corporeal  personal  property  of  and  belong- 
ing to  the  said  H.  Register,  without  the  consent  of  the  said  H. 
Register,  and  without  the  consent  of  the  said  C.  C.  Matthews,  or 
either  of  them,  and  with  the  intent  then  and  there  on  the  part  of  him, 
the  said  Jesse  Duncan  to  deprive  the  said  H.  Register  of  the  value  of 
the  same  and  to  appropriate  the  said  property  to  the  use  and  benefit 
of  him,  the  said  Jesse  Duncan.**  When  the  testimony  was  con- 
cluded, appellant  moved  to  quash  the  first  count  on  the  ground  that 
the  evidence  disclosed  that  there  was  no  such  firm  as  Register  Broth- 
ers, that  the  firm  name  disclosed  by  the  testimony  was  C.  F.  Register, 
and  that  consequently  there  was  a  variance  as  to  the  ownership.  We 
do  not  concur  in  this  view.  It  will  be  noticed  that  the  count  does 
not  allege  that  the  name  or  style  of  the  firm  was  Register  Brothers. 
The  allegation  is,  that  it  was  the  property  of  Register  Brothers,  a 
mercantile  firm  composed  of  H.  Register  and  C.  F.  Register.  This, 
it  seems  to  us,  is  equivalent  to  saying  that  the  cotton  was  the  property 
of  H.  Register  and  C.  F.  Register,  brothers,  and  who  composed  a 
mercantile  firm. 

It  is  further  contended  as  to  both  counts  of  the  indictment,  that 
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the  proof  showed  that  Leonard  Donald  was  in  the  actual  care, 
control  and  possession  of  the  cotton,  when  alleged  to  have  been  stolen, 
and  therefore  the  allegation  that  the  same  was  in  the  possession  of 
C.  C.  Matthews,  constituted  a  variance,  and  appellant  should  have 
been  acquitted  on  this  ground.  In  this  connection,  it  was  further 
contended  that  article  445,  Code  Criminal  Procedure,  which  author- 
izes, "in  an  indictment  for  theft,  where  the  property  is  owned  in 
common  or  jointly  by  two  or  more  persons,  the  ownership  may  be 
alleged  to  be  in  all  or  either  of  them";  that  this  refers  exclusively 
to  the  ownership  in  fee,  or  actual  ownership  of  the  property,  and 
not  to  possessory  ownership;  that  this  view  was  presented  to  the 
court  and  an  instruction  requested  on  that  line.  But  the  court  not 
only  refused  to  give  such  instruction  but  gave  a  contrary  one,  in  effect 
telling  the  jury,  that  if  Matthews  and  Donald  were  joint  possessors 
of  the  property,  the  possession  or  ownership  for  the  purposes  of  pros- 
ecution could  be  alleged  in  either;  and  that  the  allegation  that  the 
ownership  was  in  Matthews  was  proven,  if  the  evidence  showed  a 
joint  right  of  possession  in  both  of  said  parties.  The  argument  of 
appellant  in  support  of  this  position  is  quite  cogent,  but  we  believe 
the  question  has  heretofore  been  decided  adversely  to  his  contention, 
and  has  been  followed  in  a  number  of  decisions.  In  Coats  v.  State, 
31  Texas  Cim.  Rep.,  257,  article  45  is  held  to  apply  to  possessory 
owners  as  well  as  to  actual  owners.  It  will  be  seen  from  an  examina- 
tion of  appellant's  brief  that  this  question  was  made  in  the  case. 
Counsel  in  that  case  contended  that  article  445  (which  was  then  arti- 
cle 426)  only  authorized  the  allegation  of  ownership  in  one  where 
there  is  a  joint  ownership,  and  this  refers  to  actual  ownership — the 
general  ownership — and  does  not  authorize  such  allegation  in  case 
of  special  ownership  based  upon  actual  care,  control  and  manage- 
ment. In  such  case  possession  must  be  alleged  to  be  in  the  person 
having  actual  care,  control  and  management,  etc.  The  indictment 
in  the  case  alleged  ownership  in  J.  P.  Lynn.  The  evidence  dis- 
closed the  ownership,  as  well  as  the  actual  care,  control  and  manage- 
ment to  be  in  said  Lynn  and  one  Irvine.  They  were  partners.  The 
court  in  appropriate  terms  charged  the  jury,  that  the  ownership  was 
properly  averred,  and  proof  of  such  averment  would  be  sufficient 
to  sustain  the  indictment  in  this  respect.  The  court  in  speaking  on 
this  proposition,  regarding  the  charge  of  the  court,  says:  **Where 
property  is  owned  jointly  or  in  common  by  two  or  more  persons, 
the  ownership  may  be  alleged  to  be  in  all  or  either  of  them."  In 
Cogshall  V.  State,  1  Texas  Ct.  Rep.,  122,  it  was  insisted  that  the 
indictment  alleges  the  house  burglarized  and  the  property  therein, 
belonged  to  Pedro  Rendon,  and  that  the  testimony  showed  it  was 
the  property  of  his  mother-in-law.  The  court  say:  *TVe  have  exam- 
ined the  record,  and  while  the  ownership  of  the  property  was  in 
the  mother-in-law,  yet  the  prosecutor  Pedro  Rendon,  lived  in  the 
house   with   his   mother-in-law,   and   we   gather   from   the   testimony 
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that  appellant  had  as  much  control  of  the  premises  as  she  did.  In 
other  words,  that  their  tenancy  was  in  common.  Article  445,  Code 
Criminal  Procedure,  provides,  "Where  property  is  owned  in  common 
or  jointly  by  two  or  more  persons,  the  ownership  may  be  alleged  in  all 
or  either  of  them."  This  has  been  applied  to  ownership  in  burglary 
cases.  Citing  Tidwell  v.  State,  45  S.  W.  Rep.,  1015;  Coats  v. 
State,  supra.  It  will  be  seen  that  this  case  is  authority  for  the  prop- 
osition that,  although  one  of  the  joint  possessors  is  the  actual  owner, 
both  can  be  treated  as  possessory,  and  the  possession  and  ownership 
can  be  alleged  in  either.  And  see  Scoville^s  case,  10  Texas  Ct.  Rep., 
914.  The  contention  of  appellant  is  based  on  some  proof  in  the 
record  as  to  one  Donald  being  either  in  exclusive  possession  of  the 
cotton  yard  from  which  the  two  bales  of  cotton  were  taken,  or  being 
in  joint  possession  of  said  cotton  yard  with  C.  C.  Matthews.  The 
evidence  as  to  their  possession  was  about,  as  follows:  the  cotton 
yard  from  which  the  two  bales  of  cotton  were  taken,  belonged  to 
C.  C.  Matthews  (that  is,  it  really  belonged  to  him  and  one  Harrison, 
but  for  the  purposes  of  this  case  it  may  be  considered  as  belonging  . 
to  Matthews).  Late  in  the  season,  about  December,  he  got  Donald 
to  look  after  the  cotton  yard,  and  paid  him  10  cents  a  bale  for  all 
the  coton  he  might  weigh:  the  cotton  season  being  then  nearly  over. 
Matthews  himself  supervised  his  yard,  going  there  several  times  a 
week  to  look  after  it.  He  states  that  when  the  cotton  was  taken, 
Donald  was  in  charge  under  his  contract;  that  the  week  the  cotton 
was  taken  (which  was  some  time  in  December)  was  the  first  week 
Donald  had  worked  there;  that  the  cotton  must  have  been  taken 
about  Wednesday  or  Thursday,  and  that  he  was  at  the  yard  when 
the  cotton  was  missed  on  Saturday  morning;  that  he  (Matthews)  was 
responsible  for  the  cotton;  that  he  (Matthews)  attended  to  the  yard 
himself  Saturdays,  as  Donald  worked  in  a  store  most  of  the  day;  that 
the  cotton  was  his,  and  he  was  looked  to  as  responsible  for  it;  that 
he  did  not  turn  over  the  cotton  in  the  yard  to  Donald  for  him  to 
take  and  run  it ;  that  he  (Matthews)  got  25  cents  a  bale  for  all  cotton 
brought  into  the  yard,  and  weighed,  and  he  gave  Donald  10  cents  a 
bale  for  what  he  weighed.  When  the  cotton  was  missed,  this  witness 
followed  and  identified  it.  It  occurs  to  us  that  this  comes  within  the 
principle  announced  in  a  number  of  cases,  that  the  mere  custodian, 
as  a  servant,  is  not  the  possessor  of  the  property,  but  his  boss  or 
master  is  the  actual  possessor,  and  the  possession  can  be  alleged  in 
him.  Graves  v.  State,  42  S.  W.  Rep.,  300;  Willis  v.  State,  44  S.  W. 
Rep.,  826;  Livingston  v.  State,  38  Texas  Crim.  Rep.,  636;  Roeder 
v.  State,  45  S.  W.  Rep.,  570. 

So  that,  in  our  opinion,  the  courf  s  charge  to  the  effect  that  if  the 
proof  showed  that  Matthews  and  Donald  had  joint  possession,  the 
ownership  and  possession  could  be  alleged  in  either,  was  correct.  The 
allegation  that  the  same  was  in  Matthews  would  not  constitute  a 
variance,  if  the  proof  showed  that  they  were  joint  possessors.     Nor 
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would  it  make  any  difference,  in  our  opinion,  if  Donald  was  a  mere 
servant,  if  the  proof  showed  that  he  was  in  the  possession  as  a  mere 
servant  and  custodian  of  Matthews.  And  so  this  charge  of  the  court 
was  correct:  *^If  said  Leonard  Donald  was  working  in  the  cotton- 
yard,  under  the  control  and  supervision  of  said  C.  C.  Matthews/* 
there  would  be  no  variance.  The  court  gave  the  following  instruction 
in  this  connection:  ^*0n  the  other  hand,  you  are  charged  that  if 
Leonard  Donald  had  the  exclusive  control,  care  and  management  of 
said  two  bales  of  cotton,  then  there  would  be  a  variance  between 
the  allegations  as  to  possession,  and  you  should  acquit;  or,  if  you  have 
a  reasonable  doubt  on  this  point,  you  should  acquit.*'  -Under  this 
charge,  the  jury  were  distinctly  told  to  acquit,  if  the  proof  showed 
the  exclusive  control,  management,  etc.,  in  Donald.  While,  perhaps, 
under  the  proof,  this  charge  was  not  necessary,  yet  it  certainly  safe- 
guarded appellant's  rights,  if  the  jury  did  not  believe  there  was  a 
joint  possession  by  Matthews  and  Donald,  or  if  they  did  not  believe 
that  he  was  a  mere  servant  and  in  control  of  said  cotton  yard  and 
cotton,  under  Matthews. 

The  same  observation  we  have  made  above  with  reference  to  the 
charge  of  the  court,  also  holds  good  with  reference  to  the  motion  to 
strike  out  on  account  of  variance.  There  being  no  variance,  the  court 
did  not  err  in  refusing  to  strike  out  the  evidence  as  requested. 

Nor  did  the  court  err  in  refusing  the  special  charges  requested  on 
the  same  subject.  We  understand  there  is  no  dispute  as  to  the  in- 
culpatory facts.     No  error  appearing,  the  judgment  is  affirmed. 

Affirmed, 

[Motion  for  rehearing  overruled  without  written  opinion. — ^Reporter.] 


John  Tompkins  v.  The  State. 

No.  3382.     Decided   December  20,  1905. 

1. — Selling  Liquor  to  Kinor — ^Looal  Option— Former  CoiiTlction. 

On  trial  for  selling:  intoxicating  liquor  to  a  minor,  where  the  evidence  showed 
that  defendant  had  been  previously  convicted  for  violating  the  local  option  law 
on  the  identical  facts,  and  where  he  pleaded  former  conviction,  which  plea  wad 
stricken  out,  the  record  showing  that  local  option  law  was  in  effect.  Held  that 
the  local  option  law  superseded  all  other  laws  involving  the  sale  of  intoxicating 
liquors  within  the  prohibited  territory,  and  included  the  sale  to  minors,  and 
that  the  ruling  of  the  court  striking  out  the  plea  of  former  conviction  was 
error. 
8. — Same — ^Local  Option  Supersedes  Sale  to  Minor. 

A  person  cannot  be  convicted  under  an  information  simply  charging  a  sale  to 
a  ininor  where  local  option  is  in  force. 

Appeal  from  the  County  Court  of  Cherokee.    Tried  below  before 
Hon.  James  P.  Gibson. 
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Appeal  from  a  conviction  of  selling  liquor  to  a  minor;  penalty,  a  fine 
of  $35  and  twenty  days  confinement  in  the  county  jail. 
The  opinion  states  the  case. 

W.  H.  Shook,  for  appellant. — The  plea  being  regular  and  in  due 
form  on  its  face,  making  an  issue  of  fact  to  be  passed  on  by  the  jury, 
the  court  erred  in  striking  out  the  same  and  in  refusing  to  allow 
the  jury  to  consider  it. 

Defendant's  plea  showing  that* there  was  but  one  sale,  act,  oflfense 
or  transaction;  and  the  evidence  showing  the  same,  the  State  could 
be  allowed  to  carve  but  once,  the  court  should  have  submitted,  the 
plea  of  defendant  to  the  jury  with  instructions  to  find  for  defendant 
thereon. 

Defendant's  plea  of  former  conviction  is  in  due  form,  as  presented 
to  the  court,  and  overruled;  being  stricken  out  on  State's  demurrer. 
To  this  the  defendant  excepted  at  the  time.  McIGnney  v.  State,  4 
Texas  Ct.  Rep.,  898;  Cook  v.  State,  2  Texas  Ct.  Eep.,  991; 
Powell  V.  State,  42  Texas  Crim.  Eep.,  11 ;  Bland  v.  .State,  1  Texas 
Ct.  Eep.,  176;  Shubert  v.  State,  21  Texas  Crim.  App.,  551;  Em- 
mons V.  State,  34  Texas  Crim.  Eep.,  118;  Herera  v.  State,  35  Texas 
Crim.  Sep.,  607;  Moore  v.  State,  33  Texas  Crim.  Eep.,  166;  Maines 
V.  State,  37  Texas  Crim.  Eep.,  617;  Atkinson  v.  State,  9  Texas  Ct. 
Eep.,  756;  Hirshfield  v.  State,  11  Texas  Crim.  App.,  207;  Quitzow 
V.  State,  1  Texas  Crim.  App.,  47;  Simco  v.  State,  9  Texas  Crim. 
App.  338;  Wright  v.  State,  17  Texas  Crim.  App.,  152;  Adams  v. 
State,  16  Texas  Crim.  App.,  162;  Hudson  v.  State,  9  Texas  Crim. 
App.,  151;  Grisham  v.  State,  19  Texas  Crim.  App.,  504;  Willis  & 
Boyd  V.  State,  24  Texas  Crim.  App.,  586;  Sadberry  v.  State,  39 
Texas  Crim.  Eep.,  466. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  selling 
intoxicating  liquors  to  a  minor.  The  evidence  discloses  that  he  had 
been  previously  convicted  for  violating  the  local  option  law  on  the 
same  facts:  the  identical  transaction;  and  that  he  had  never  sold 
intoxicating  liquors  but  the  one  time  to  the  party  named  as  a  minor  in  > 
this  case.  When  this  case  was  called  for  trial,  he  set  up  his  plea  of 
jeopardy  on  the  conviction  in  the  former  case.  On  demurrer  this  was 
stricken  out.  This  was  error.  The  authorities  are  so  numerous  sus- 
taining this  proposition  we  deem  it  unnecessary  to  cite  them.  Where 
the  local  option  law  goes  into  effect,  it  supersedes  all  other  laws  in- 
volving the  sale  of  liquor  within  the  prohibited  territory.  This  would 
include  the  sale  to  minors.  Atkinson  v.  State,  46  Texas  Crim.  Eep., 
229;  9  Texas  Ct.  Eep.,  756.  Even  if  there  had  not  been  a  prior  con- 
viction for  violating  the  local  option  law,  this  conviction  could  not 
stand.    Why?    Because  the  local  option  law  was  in  effect,  and  the 
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complaint  and  information  in  this  case  does  not  charge  a  violation  of 
the  local  option  law,  but  declares  simply  upon  a  sale  to  a  minor.  If 
the  complaint  had  charged  a  violation  of  the  local  option  law,  the 
mere  fact  that  it  was  further  alleged  that  the  purchaser  was  a  minor 
would  not  render  the  information  vicious,  but  under  no  event  can  a 
party  be  convicted  under  an  information  simply  charging  a  sale  to  a 
minor  where  local  option  is  in  force.  The  violation  is  of  the  local 
option  law,  and  not  of  the  statute  prohibiting  sales  to  minors.  In 
Stephens  v.  State,  12  Texas  Ct  Eep.,  443,  it  was  held  that  the  local 
option  law  did  not  infringe  on  the  statute  denouncing  an  offense  against 
a  party  who  gave  intoxicants  to  a  minor;  but  that  did  not  involve  the 
question  of  sale,  and  it  was  held  there  was  no  conflict  between  the 
statutes  in  regard  to  giving  intoxicants  to  minors  and  sales  under 
the  local  option  law,  inasmuch  as  the  local  option  law  only  prohibits 
and  can  only  prohibit  sales.  The  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Jim  Green  v.  The  State. 

No.  3376.     Decided   December  20,   1905. 

Obstmotlng  Public  Road — Statutory  Requirement. 

Upon  a  trial  for  the  offense  of  obstructing  a  public  road,  where  the  evidence 
showed  that  the  statutory  requirements  had  not  been  complied  with  until  some 
days  after  the  road  was  alleged  to  have  been  obstructed,  the  conviction  could 
not  be  sustained. 

Appeal  from  the  County  Court  of  Van  Zandt.  Tried  below  before 
Hon.  John  W.  Davidson. 

Appeal  from  a  conviction  of  obstructing  a  public  road;  penalty,  a 
fine  of  $1. 

The  opinion  states  the  case. 

T.  R.  Yantis  and  J.  8.  Spinks,  for  appellant. — Art.  4703,  Bev.  Civ. 
Stats.    • 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  ob- 
structing a  public  road.  The  county  court  appointed  a  jury  of  review 
to  lay  out  the  road  alleged  to  have  been  obstructed.  They  made  their 
report,  which  was  adopted  by  the  commissioners  court,  allowing  the 
land  owners  over  which  the  road  run,  certain  damages.  It  is  shown 
that  some  of  the  land  owners  called  for  their  money,  and  were  refused 
payment.  Notice  was  served  on  all  the  land  owners  to  withdraw  their 
fences  and  move  them  to  the  lines  designated  by  the  commissioners 
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court,  which  notice  was  served  on  April  15th.  Appellant  is  charged, 
and  the  evidence  goes  to  show,  if  there  was  an  obstruction,  it  was 
on  the  11th  of  April,  four  days  before  the  notice  was  served  and 
fences  withdrawn.  He  had  authority  from  one  or  more  of  the  land 
owners,  over  whose  land  the  road  was  to  run,  to  put  the  fences  where 
he  placed  them.  All  of  which  occurred  before  the  above  notice  was 
served  on  said  land  owners.  We  do  not  believe  this  evidence  shows  a 
case.  This  was  not  a  public  road,  under  any  showing  made  by  the 
testimony  at  the  time  it  was  obstructed.  This  road  was  sought 
to  be  laid  out  under  the  terms  of  the  statute,  and  these  statutory 
requirements  had  not  been  complied  with  until  some  days  after  the 
road  was  alleged  to  have  been  obstructed.  It  was,  therefore  not  a 
public  road  in  consonance  with  that  term.  The  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Emil  Knezek  v.  The  State. 

No.  3381.     Decided  December  20,  1905. 

Forgery — ^Instminent  not  Affecting  Property  Kights — ^Beoeipt — Judgment — ^In- 
dictment. 
On  trial  for  passing  a  forged  instrument,  to  wit :  a  receipt,  where  the  evidence 
showed  that  the  receipt  upon  its  face  showed  that  it  was  given  before  the  merging 
of  the  indebtedness,  for  which  it  purported  to  have  been  given,  into  a  note  and 
afterwards  into  a  judgment,  and  that  it  could  not  possibly  off-set  the  judgment 
or  the  note,  and  that  therefore  it  could  not  affect  the  property  rights  of  the 
parties  and  could  not  be  a  subject  for  forgery,  the  conviction  could  not  be  sus- 
tained. The  allegations  in  the  indictment  did  not  comply  with  the  law  in  charg- 
ing this  offense. 

Appeal  from  the  District  Court  of  Lavaca.  Tried  below  before 
Hon.  M.  Kennon. 

Appeal  from  a  conviction  of  passing  a  forged  instrument;  penalty, 
two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Beporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  count  in  the  indictment  un- 
der which  appellant  mis  convicted  charged  him  with  fraudulently 
attempting  to  pass  as  true  to  L.  Tempke,  justice  of  the  peace  of  pre- 
cinct number  3  of  Lavaca  County,  a  forged  and  altered  instrument 
in  writing,  to  the  tenor  following:  "Shiner,  Sep.  29,  18900  (meaning 
thereby  September  29,  A.  D.,  1900),  'Received  of  Emil  Knezek 
Twenty  Dollars  part  spaement'  (meaning  thereby  part  payment),  *0n 
0  Count'  (meaning  thereby  on  account)  *$20.00 Jo«  Macha.' '' 
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"And  which  said  instrument  in  writing  before  the  time  the  same  was 
so  altered  and  defaced  was  a  genuine  instrument  in  writing  in  exist- 
ence which  had  theretofore  been  made,  executed  and  delivered  by  Joe 
Macha  to  him,  the  said  Emil  Knezek,  and  was  of  the  tenor  following: 
^Shiner,  Sep  29  18900'  (meaning  thereby  September  29,  A.  D.,  1900), 
^Received  of  Emil  Knezek  Ten  Dollars  part  spaement'  (meaning  there- 
by part  payment)  ^On  0  Count'  (meaning  thereby  on  account)  *$10.00^ 

Joe  Macha."     And  the  said  Emil  Knezek  then  and  there 

well  knowing  that  the  genuine  instrument  in  writing  executed  by  the 
said  Joe  Macha  as  aforesaid  had  been  altered  and  defaced  as  afore- 
said, did  then  and  there  attempt  to  pass  the  same  as  true  to  him  the 
said  L.  Tempke,  justice  of  the  peace  aforesaid,  with  intent  to  injure 
and  defraud ;  and  he,  the  said  Emil  Knezek  at  the  time  he  so  attempted 
to  pass  as  true  the  false  and  altered  written  instrument  as  above  set 
out  well  knew  that  the  said  Joe  Macha  had  on  the  19th  day  of  Sep- 
tember, A.  D.,  1904,  obtained  a  judgment  in  said  justice  court  pre- 
cinct number  3  of  Lavaca  County,  Texas,  before  L.  Tempke,  justice 
of  the  peace  thereof,  against  him  tiie  said  Emil  Knezek  for  a  sum  of 
more  than  $20,  which  was  then  and  there  a  valid  subsisting  and  un- 
receipted judgment  against  him,  the  said  Emil  Knezek,  against  the 
peace  and  dignity  of  the  State.'^ 

He  is  charged  with  having  attempted  to  pass  this  instrument  on 
the  first  day  of  January,  1905.  The  date  of  altering  or  defacing  the 
receipt  declared  upon  is  not  stated  in  this  count. 

It  is  contended  that  the  evidence  does  not  show  a  violation  of  the 
law.  The  facts  briefly  rehearsed  are  these:  Prior  to  the  execution 
of  this  receipt  (September  29,  1900),  appellant  had  been  trading  with 
Joe  Macha  and  on  the  29th  of  September  had  paid  him  $10  on  ac- 
count, which  was  also  evidenced  by  the  face  of  this  original  receipt. 
On  November  28,  1900,  this  account  was  merged  into  a  note  for  $23.45. 
On  September  19,  1904,  said  note  was  merged  into  a  judgment.  The 
receipt  as  originally  given  was  for  $10,  and  subsequently  altered  to 
make  it  read  $20.  There  was  no  change  in  the  date  of  the  receipt, 
and  the  evidence  does  not  show  when  it  was  changed;  if  it  did,  it 
would  appear  on  the  face  of  this  instrument.  It  could  not  possibly 
be  an  offset  to  the  judgment.  All  the  financial  matters  between  appel- 
lant and  Macha,  so  far  as  this  receipt  is  concerned,  were  merged  into 
the  note  executed  on  November  28,  1900.  This  receipt  could  not  have 
been  an  offset  to  that  note.  The  matter  had  been  settled  between 
them  and  closed  by  the  execution  of  the  note.  Much  less  could  it 
have  been  an  offset  to  the  judgment.  It  is  too  kte  after  judgment  has 
been  rendered,  for  offsets,  discounts  and  matters  of  that  sort  to  be 
brought  in.  Appellant  could  have  raised  this  receipt  to  any  amount 
he  saw  proper,  even  in  excess  of  the  judgment,  and  it  could  not  possibly 
have  affected  the  judgment.  The  instrument  on  its  face  shows  that  it 
was  executed  on  the  29th  of  September,  1900:  both  the  original  and 
the  alleged  altered  or  defaced  receipt.     If  this  had  been  used  as  an 
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offset  in  the  settlement  between  the  parties  at  the  time  of  their  original 
settlement  and  as  a  means  of  reducing  the  note  to  the  extent  of  $10, 
there  might  be  something  in  the  contention  of  the  State.  But  this  in- 
strument could  not  alter  or  affect  either  the  note  or  the  judgment: 
alL  these  matters  were  merged  in  the  judgment  and  the  status  of  the 
debt  fixed.  Under  our  forgery  statute,  it  could  not  possibly  have 
changed  the  financial  status  of  either  party  or  possibly  have  affected 
property  from  any  standpoint. 

We  hate  not  imdertaken  to  criticise  the  defects  in  the  indictment. 
A  casual  inspection  wbuld  indicate  it  does  not  sufl&ciently  charge  the 
offense.  The  allegations  do  not  comply  with  the  law  in  charging  this 
offense.  Because  the  evidence  does  not  sustain  the  conviction,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


B.  H.  Butler  v.  The  State. 

No.  3362.     Decided  December  20,   1905. 

Theft — ^Bailment — ^Indiotment. 

On  a  trial  for  theft  of  property  deposited  with  a  hotel  clerk,  it  was  not 
necessary  that  the  indictment  should  have  stated  how  defendant  came  to  be  the 
bailee,  further  than  it  was  done  by  his  direct  contract  with  the  prosecutrix; 
the  contract  of  bailment  having  been  directly  entered  into  between  the  prose- 
cutrix and  the  defendant,  who  was  a  night  clerk  at  a  hotel,  the  mere  fact  that 
defendant  was  a  clerk  and  standing  in  relation  to  the  proprietor  of  the  hotel  as  a 
mere  servant  and  custodian  of  the  property,  would  make  no  difference  either  as 
to  the  allegations,  or  as  to  the  proof  necessary  upon  which  to  base  a  conviction, 
as  the  defendant  was  the  contracting  party  and  the  special  owner  in  the  case. 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried  below 
before  J.  K.  P.  Gillaspie. 

Appeal  from  a  conviction  of  theft  by  bailee;  penalty,  four  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Noah  Allen,  for  appellant. — On  question  of  bailment:  Elton  v. 
State,  50  S.  W.  Bep.,  37a;  Smith  v.  State,  42  id.,  302;  Calkins  v. 
State,  29  id.,  1081;  Thomas  v.  State,  1  Texas  Crim.  App.,  289; 
Garling  v.  State,  2  id.,  44;  Bailey  v.  State,  18  id.,  426;  Emmerson 
V.  State,  33  Texas  Crim.  Bep.,  89;  18  Am.  &  Eng.  Enc.  Law,  477. 

Howard  Martin,  Assistant  Attorney-General;  W.  C  Oliver  and  E. 
T.  Branch,  for  the  State. — On  question  of  bailment:  Lewallen  v. 
State,  13  Texas  Ct.  Bep.,  554. 

HENDEBSON,  Judge. — Appellant  was  convicted  of  theft  under 
article  877,  Penal  Code,  and  his  punishment  assessed  at  four  years  con- 
finement in  the  penitentiary;  hence  this  appeal.    Briefly  stated,  the 
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facts  ahow  that  appellant  was  the  night  clerk  at  the  Burnett  House  in 
the  city  of  Houston;  that  on  or  about  the  day  charged  in  the  indict- 
menty  prosecutrix  Miss  Blanche  Enloe^  was  stopping  as  a  guest  at  said 
Burnett  House,  and  about  10  o'clock  at  night,  she  went  down  in  the 
clerk's  o£5ce,  and  deposited  a  diamond  brooch,  and  two  diamond  rings 
(which  were  of  the  value  of  several  hundred  dollars)  and  $140  in  money, 
with  the  appellant,  as  clerk  of  said  hotel;  that  she  placed  said  articles 
in  a  satchel,  and  saw  the  clerk  place  it  in  the  safe.  She  states  that 
she  did  not  know  the  clerk,  and  did  not  deposit  said  articles  with 
him  individually,  but  did  so  knowing  that  he 'was  the  clerk  of  the 
hotel.  The  next  morning  the  clerk  was  missing,  as  well  as  all  the 
articles  deposited  (except  the  satchel).  The  articles  were  not  in  the 
safe.  Appellant  was  arrested  at  Valley  Station,  on  the  International  & 
Oreat  Northern  Bailroad,  some  one  hundred  and  twenty  miles  north  of 
Houston,  and  brought  back  to  Houston.  All  of  the  jewelry  was  found 
on  him,  and  $125  in  money.  The  jewelry  was  thoroughly  identified 
as'  the  property  of  prosecutrix. 

Appellant  questioned  the  legality  of  the  indictment,  and  amongst 
other  things,  that  the  character  of  bailment  was  not  sufficiently  de- 
scribed; that  the  property  was  not  sufficiently  described.  So  far  as  the 
description  of  the  property  is  concerned,  there  is  no  question  in  our 
minds  as  to  its  sufficiency.  The  jewelry  is  described  as  two  diamond 
rings  of  the  value  of  $200,  one  diamond  brooch  of  the  value  of  $50.  We 
also  hold  that  the  description  of  the  money  was  sufficient — "$100  in 
money,  the  same  being  current  money  of  the  United  State  of  the  value 
of  $100.''  The  deposit  or  bailment  is  described  as  follows:  that  ap- 
pellant **then  and  there  having  possession  of  two  diamond  rings,  etc., 
of  the  value,  *  *  *  by  virtue  of  his  contract  of  bailment,  with  the 
said  Blanche  Enloe,  the  said  property  having  been  theretofore  on  said 
day,  deposited  with  the  said  R.  H.  Butler,  by  said  Blanche  Enloe  for 
safe  keeping,  under  an  agreement  express  and  implied  that  the  same 
should  be  kept  safely,  and  returned  to  said  Blanche  Enloe,  did  then  and 
there,"  etc.  Now,  in  our  opinion,  it  was  not  necessary  that  the  in- 
dictment should  have  stated  how  appellant  came  to  be  the  bailee  further 
than  was  done  by  his  direct  contract  with  Blanche  Enloe.  In  Elton's 
case,  40  Texas  Crim.  Sep.,  339,  the  indictment  was  similar  in  terms, 
except  that  it  was  further  alleged  therein  that  May  was  the  agent  of 
the  livery-stable  owner  (Cain),  and  as  such  agent  hired  the  horses  to 
Elton,  showing  fully  the  contractual  relation.  But  it  is  not  even  held 
in  that  case,  that  it  was  necessary  to  allege  how  May  came  to  be  the 
agent  of  Cain.  In  this  case  the  facts  are  reversed,  and  the  deposit 
is  made  with  the  agent  of  the  proprietor  of  the  hotel.  The  contract 
of  bailment  was  directly  entered  into  between  Blanche  Enloe  and  the 
clerk,  and  the  nature  of  the  bailment  is  stated ;  that  is,  that  the  deposit 
was  for  safe  keeping  of  the  property.  This  method  of  allegation,  of 
course,  would  not  preclude  the  State  or  defendant  from  proving  how 
appellant  came  to  receive  the  property;  that  he  did  so,  as  night  clerk 
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of  the  hotel.     Nor  would  it  preclude  proof  on  the  part  of  defendant 
of  any  defense  that  might  arise  out  of  such  relation.     He  could  have 
proved  that  he  turned  over  the  property  to  the  proprietor,  if  such  had 
been  the  fact,  or  to  some  other  agent  of  his  authorized  to  receive  it, 
and  so  have  exonerated  himself.    If  the  properietor  of  the  hotel  had 
actually  received  the  property  in  person  as  a  deposit,  it  may  have 
been  necessary  to  have  so  alleged.    But  here  he  did  not.    Nor  was  he 
in  anywise  affected  by  the  prosecution,  under  the  facts  of  this  case, 
although  he  might  in  a  civil  proceeding  have  been  held  responsible 
for  the  property.    We  think  that  the  contract  of  bailment  between 
the  parties  is  sufficiently  alleged,  and  that  the  possession  under  the 
bailment  is  also  sufficiently  alleged.    We  do  not  believe  that  the  mere 
fact  that  appellant  was  a  clerk  and  standing  in  relation  to  the  proprietor 
of  the  hotel  as  a  mere  servant  and  custodian  of  the  property,  makes 
any  difference  either  as  to  the  allegations  necessary  to  the  indictment, 
or  as  to  the  proof  necessary  upon  which  to  base  a  conviction.     The 
proprietor  did  not  actually  receive  the  property,  although  he  may  have 
been  responsible  for  it  after  its  reception;  but  the  clerk  niade  the  con- 
tract directly  with  Blanche  Enloe  for  the  safe  keeping  of  said  property. 
Prom  the  proof,  he  seems  to  have  been  authorized  to  receive  such  de- 
posits by  the  proprietor  of  the  hotel;  but,  in  our  view,  it  would  make 
no  difference,  if  he  had  not  been  authorized  to  receive  such  deposits.    If 
this  had  been  known  to  prosecutrix  she  may  not  have  been  able  to 
recover  from  the  hotel  proprietor,  but  she  would  have  been  entitled  to 
recover  from  appellant  in  case  of  loss.    In  such  event,  he  would  have 
been  responsible  both  civilly  and  criminally.    In  either  event  he  would 
be  responsible  criminally.     So  far  as  the  allegation  of  contract  of  bail- 
ment between  the  parties  in  this  indictment  is  concerned,  it  is  much 
like  a  case  of  uttering  a  forged  instrument.     If  this  is  uttered  to  a 
bank,  it  has  been  held  that  the  utterances  can  be  charged  to  have 
been  made  to  the  clerk  of  the  bank,  who  actually  received  the  forged 
instrument.     Of  course,  it  would  be  the  better  practice  in  such  case 
to  allege  that  such  clerk  received  it  for  and  on  behalf  of  the  bank. 
We  do  not  believe  the  doctrine  of  mere  custody,  as  of  a  servant,  as 
insisted  by  appellant,  has  anything  to  do  with  this  case,  or  militates 
against  the  allegations  contained  in  the  indictment.     The  fact  that  the 
person  is  employed  by  another  does  not  prevent  him  from  being  a 
bailee.     He  was  the  contracting  party  in  this  case,  and  was  a  special 
owner,  and  the  property  was  directly  under  his  control  and  manage- 
ment, and  during  that  time  appears  to  have  been  under  his  exclusive 
control.    Even  in  a  case  of  theft  under  the  general  statute,  the  posses- 
sion could  have  been  alleged  in  the  appellant,  and  it  would  not  an- 
tagonize this  view  if  possession  might  also  have  been  alleged  in  the 
proprietor,  and  the  clerk  treated  as  a  mere  custodian.    We  have  ex- 
amined the  record  carefully,  and,  in  our  opinion,  there  are  no  errors 
contained  therein  of  a  reversible  character. 

The  judgment  is  accordingly  affirmed.  Affirmed, 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 
Vol.  49  Crim.— 11.  ^  , 
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P.  L.  Hambright  v.  The  State. 

No.  3337.     Decided  December  20,  1906. 

1. — ^Perjury — Chaxgt  of  Court — ^Harmless  Error. 

Where  on  trial  for  perjury,  the  court's  charge,  although  subject  to  criticism, 
was  given  in  favor  of  defendant  authorizing  the  jury  to  acquit  him  on  the  state 
of  facts  therein  presented,  the  error,  if  any,  was  harmless. 

2. — Same— Charge  of  Court — ^Assignment  of  Perjury — ^Particular  Plaoe  Where 
Perjury  Occurred — ^Variance. 
On  a  trial  for  perjury,  the  assignment  upon  which  the  case  was  tried  appeared 
to  have  been  based  upon  a  written  statement  made  by  defendant  before  the  grand 
jury,  and  there  was  no  question  as  to  what  this  statement  was;  and  where  the 
contention  of  the  defense  was  tha£  the  questions  specially  asked  the  defendant 
before  the  grand  jury  related  to  a  game  of  cards  on  the  date  mentioned  in 
Durham's  pasture,  and  that  none  of  the  witnesses  on  the  trial  of  defendant 
showed  a  game  played  in  Durham's  pasture,  but  that  the  only  testimony  ad- 
duced on  the  trial  related  to  a  game  played  in  Graves'  pasture.  Held  that  the 
evidence  showing  that  both  of  these  places  were  situated  in  the  county  where  the 
alleged  perjury  was  charged,  that  it  was  not  necessary  for  the  State  to  prove  a 
game  of  gards  was  played  in  Durham's  pasture,  it  not  having  so  alleged  in  the 
indictment,  but  that  it  was  entirely  competent  for  the  State  to  call  defendant's 
attention  to  any  particular  place  in  said  county  and  inquire  in  regard  thereto ;  the 
defendant  having  denied  in  his  testimony  before  the  grand  jury  that  he  saw  any 
game  played  in  the  county  at  all.    See  opinion  for  charge  of  court  held  proper. 

8. — Same — ^Evidence — ^Falsity  of  Statement. 

On  a  trial  for  perjury  it  was  only  necessary  to  prove  that  the  defendant  swore 
before  the  grand  jury  to  the  matters  alleged,  by  one  witness,  and  where  this  was 
done  and  the  falsity  of  his  said  testimony  before  the  grand  jury  was  proven  by  a 
number  of  witnesses,  the  evidence  is  sufficient  to  sustain  the  conviction. 

Appeal  from  tlie  District  Court  of  Hamilton.  Tried  below  before 
Hon.  N.  E.  Lindsey. 

Appeal  from  a  conviction  of  perjury;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Main  &  Chesley  and  A,  R.  Eidson,  for  appellant. — On  question  of 
proof  of  certain  place,  and  charge  of  court:  McDonough  v.  State,  84 
S.  W.  Eep.,  594;  art.  428,  Code  Crim.  Proc. 

Howard  Martin,  Assistant  Attorney-General,  and  J.  E.  Arnold,  Dis- 
trict Attorney,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  perjury,  and 
his  punishment  assessed  at  two  years  confinement  in  the  penitentiary; 
hence  this  appeal.  This  is  the  second  appeal,  see  Hambright  v.  State, 
11  Texas  Ct.  Bep.,  909. 

The  indictment  contains  three  counts.  The  case  was  put  to  the  jury 
on  two  counts;  the  first  of  which  assigned  as  perjury  that  appellant 
Bwore  before  the  grand  jury  that  he  did  not  see  any  parties  engaged 
in  playing  cards  on  Sunday,  February  28,  1904 — ^meaning  thereby  that 
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he  did  not  on  or  about  said  date  ^  John  Norris  and  Oscar  Pigg,  or 
any  other  parties  play  at  a  game  of  cards  at  any  place  in  Hamilton 
Count,  Texas,  not  then  and  there  a  private  residence  occupied  by 
a  family.  The  next  count  charged  in  effect  the  same  matter,  except 
that  appellant  did  not  recollect  to  have  seen  any  parties  engaged  in 
playing  cards  on  Sunday,  February  28,  1904:  meaning  thereby  that 
he  did  not  on  or  about  said  date  see  John  Norris  and  Oscar  Pigg  or 
any  other  parties  play  at  a  game  of  cards  at  any  place  in  Hamilton 
County,  State  of  Texas,  the  same  not  then  and  there  being  a  private 
residence  occupied  by  a  family,  etc.  No  question  was  made  as  to  the 
indictment,  but  the  court's  charges,  in  connection  with  the  testimony  is 
assigned  as  error  and  criticised.  Among  other  things,  appellant  con- 
tends that  the  court  erroneously  assumed  in  his  charge,  that  the  state- 
ment or  statements  alleged  to  have  been  made  by  defendant,  while 
a  witness  before  the  grand  jury,  were  in  fact  made  by  him,  when  there 
was  a  conflict  in  the  evidence  as  to  whether  the  statements  claimed  by 
the  State  to  have  been  made  by  defendant  while  a  witness  before  the 
grand  jury  were  in  fact  made  by  him.  We  presume  that  this  charge  is 
alluded  to :  "The  burden  of  proof,  in  order  to  secure  a  conviction  under 
either  count,  is  on  the  State  and  it  is  incumbent  that  the  defendant's 
guilt  be  proved  beyond  a  reasonable  doubt;  and  should  you  believe  from 
the  evidence  that  at  the  time  the  defendant  saw  John  Norris,  Oscar 
Pigg,  and  others,  playing  at  a  game  with  cards  (if  he  did  see  them) 
his  mind,  from  the  excessive  use  of  whisky,  or  from  any  other  cause,  was 
in  such  a  condition,  that  afterwards,  when  he  was  before  the  grand 
jury  he  could  not  and  did  not  remember  seeing  said  parties  engaged 
in  said  game.''  This  is  a  charge  given  in  favor  of  the  defendant, 
authorizing  the  jury  to  acquit  him  upon  the  state  of  facts  therein 
presented.  In  the  beginning  of  the  charge  it  does  seem  to  assume  that 
the  assignments — that  is,  what  appellant  swore  before  the  grand  jury — 
were  proven,  but  it  will  be  seen  that  in  a  subsequent  portion  of  the 
sentence,  this  is  made  an  issue  of  fact  for  the  consideration  of  the 
jury.  As  stated,  it  will  be  seen  further  that  this  was  not  a  charge 
authorizing  the  conviction  of  appellant  at  all.  The  court  had  previously 
given  to  the  jury  a  charge  submitting  the  assignments  to  the  jury 
as  to  whether  or  not  they  were  proven  and  as  to  whether  the  same 
were  shown  to  be  false  by  the  testimony  of  two  witnesses.  In  giving 
these  charges,  the  court  appears  to  have  followed  the  indictment.  It 
is  not  necessary  here  to  reiterate  or  repeat  the  charges,  but  it  will  be 
seen  by  an  inspection  of  the  same,  that  the  court  followed  the  indict- 
ment and  the  facts  proven.  In  this  connection,  appellant  strongly  in- 
sists that  the  court  did  not  follow  the  assignments  and  the  facts,  con- 
tending that  the  questions  specially  asked  of  the  defendant  related  to  a 
game  of  cards  on  the  date  mentioned  in  Durham's  pasture,  and  none  of 
tiie  witnesses  show  a  game  played  in  Durham's  pasture;  that  the  only 
testimony  related  to  a  game  played  in  Grave's  pasture.  In  reply  to 
this  we  would  state  that   there  is  no  question  that  both  Oraves  and 
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Durham^s  pastures  are  situated  in  Hamilton  County.  The  assignments 
on  which  the  case  was  tried  appear  to  have  been  based  on  a  written 
statement  made  by  appellant  before  the  grand  jury;  and  there  is  no 
question  as  to  what  this  statement  was.  It  was  not  controverted  and 
is  copied  correctly  in  the  indictment  The  fact  that  appellant  may 
have  been  questioned^  and  his  mind  drawn  to  a  particular  place  in 
Hamilton  County^  was  to  his  advantage^  and  called  his  attention  to 
the  very  game,  and  there  was  no  possible  variance  whether  the  game 
was  played  in  Durham^s  pasture  or  in  Graves'  pasture.  Both  places 
are  situated  in  Hamilton  County.  It  was  not  necessary  for  the  State 
to  prove  a  game  played  in  Durham's  pasture^  as  no  such  game  had 
been  alleged,  but  it  was  entirely  competent,  under  the  allegation  in 
the  indictment,  for  the  State  to  call  appeUanfs  attention  to  any  par- 
ticular place  in  Hamilton  County,  and  inquire  in  regard  thereto.  It 
would  have  been  different,  of  course,  if  the  indictment  had  alleged  and 
based  the  assignment  for  perjury  on  a  game  played  in  Durham's 
pasture.  It  will  be  borne  in  mind  that  the  indictment  did  not  state 
as  a  part  of  the  assignment,  that  appellant  swore  directly  that  he  did 
not  see  the  game  played  in  Hamilton  County,  and  at  a  place  not  then 
and  there  a  private  residence.  This  was  contained  in  explanatory  aver- 
ments.  We  do  not  agree  with  appellant  that  the  witness  was  not 
examined  both  as  to  the  county  generally  and  as  to  both  Durham's 
and  Qraves'  pastures.  The  testimony  of  the  witness  shows  that  all 
this  ground  was  gone  over  with  the  witness  before  the  grand  jury,  and 
he  was  asked  questions  in  regard  to  all  of  said  places.  True,  the  place 
where  the  game  was  finally  located  to  have  occurred,  was  in  Graves' 
pasture,  and  we  understand  from  the  record  that  appellant  swore,  when 
his  attention  was  called  to  this  pastiire,  as  well  as  to  Durham's  pasture, 
and  to  the  county  generally,  that  he  had  never  seen  any  game  played 
at  said  places,  or  in  the  county,  on  or  about  the  date  laid  in  the  in- 
dictment. As  heretofore  stated,  all  of  these  points  being  inquired 
about,  was  for  the  benefit  of  the  witness  to  refresh  his  recollection, 
and  to  direct  his  attention  to  any  game  that  he  might  have  seen 
played  in  the  county,  and  he  denied  having  seen  any  game  played  at 
the  specific  places  or  in  the  county  at  all.  The  assignment  was  laid 
on  his  testimony  in  regard  to  the  county,  as  delivered  before  the  grand 
jury.  It  is  only  necessary  to  prove  what  he  swore  before  the  grand 
jury  by  one  witness,  and  this,  as  we  understand  the  record,  was 
abundantly  proved.  The  traverse  of  this,  that  is,  its  falsity  was  proven 
by  a  number  of  witnesses.  The  game  which  he  is  shown  to  have  seen 
played  was  proven  to  have  occurred  on  Sunday,  February  28th,  at 
Graves'  pasture.  As  has  been  seen,  he  was  inquired  of  as  to  this  place, 
as  well  as  the  other  places  mentioned,  and  he  denied  seeing  any  games 
played  at  this  place.  It  is  shown  by  a  number  of  witnesses  that  he  did 
see  said  game ;  that  he  engaged  in  it ;  that  something  was  said  about  his 
not  telling  it,  and  that  he  told  the  boys,  if  the  grand  jury  asked  him 
about  it,  he  would  tell  them  he  was  so  drunk  he  could  not  remember 
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it.  This,  it  seems,  was  exactly  what  he  did,  when  the  grand  jury 
inquired  of  him  in  regard  to  the  same.  If  he  had  not  been  asked 
about  Graves'  pasture  at  all,  and  there  was  some  testimony  showing 
that,  because  appellant's  attention  was  not  called  to  this  game,  his 
memory  was  not  refreshed  and  he  made  a  mistake,  there  would  be  some 
force  in  appellant's  contention;  but  such  is  not  the  fact.  The  county 
attorney  stated  distinctly  that  he  was  asked  in  regard  to  a  game  played 
in  Graves'  pasture,  and  in  Durham's  pasture.  The  record  discloses 
that  other  witnesses  testified  to  about  the  same  effect. 

The  charge  of  the  court  is  criticised,  but  we  believe  it  properly 
covers  every  essential  phase  of  the  case.  We  do  not  believe  the  court 
was  called  on  to  give  appellant's  special  requested  instructions.  No 
error  appearing  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


Geo.  H.  Bradbhaw  v.  The  State. 

No.  3297.     Decided  December  20,  1905. 

Bape— Corpni  Delioti — Confession. 

On  trial  for  rape  of  a  child  ander  the  age  of  15  years,  where  the  corpus  de- 
licti was  proveD,  a  confession  of  the  defendant  is  sufficient  to  sustain  a  convic- 
tion; especially  where  other  evidence  supports  the  confession. 

Appeal  from  the  District  Court  of  Williamson.  Tried  below  before 
Hon.  V.  L.  Brooks. 

Appeal  from  a  conviction  of  rape;  penalty,  five  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

H.  N.  Oroves  dc  D.  8.  Chessher,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  for  rape,  upon  a  child 
under  the  age  of  15  years,  and  his  punishment  fixed  at  confinement  in 
the  penitentiary  for  a  term  of  five  years. 

He  confessed  to  the  crime,  in  the  presence  of  several  parties.  The 
evidence  shows  that  proscutrix  gave  birth  to  a  child.  The  testimony 
for  the  State  shows  that  at  the  time  of  the  rape  prosecutrix  was  14 
years  of  age.  We  have  heretofore  held  that  where  the  corpus  delicti 
is  proven,  a  confession  is  of  sufficient  cogency  to  connect  the  party 
making  the  confession  with  the  murder;  and  therefore  sufficient  evi- 
dence to  support  the  conviction.  Gallegos  v.  State,  12  Texas  Ct.  Sep., 
792;  Attaway  v.  State,  35  Texas  Grim.  Bep.,  403.  We  think  the  evi- 
dence, in  addition  to  the  above,  shows  a  certain  character  of  association 
of  prosecutrix  with  defendant.  Upon  one  occasion  her  mother  on  re- 
turning home,  found  ap(^llant  talking  to  prosecutrix. 
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The  record  contains  various  bills  of  exceptions,  but  under  the  quali- 
fications and  statements  of  the  court,  we  do  not  think  any  of  them 
present  any  error  requiring  a  reversal,  or  that  require  us  to  review  them. 

No  error  appearing  in  the  record,  the  judgment  is  aflBrmed. 

Affirmed. 

[Motion  for  rehearing  overruled  without  written  opinion. — ^Reporter.] 


J.  L.  Bethune  v.  The  State. 

No.  3274.     Decided  December  20,  1905. 

l.—]Ca]itlaiighteT—ETidenoe— Threat — ^Animiis — ^Bill  of  Sxeeptlons. 

On  a  trial  for  murder,  it  was  error  to  exclude  declarations  made  by  the  deceased 
shortly  before  the  homicide,  which  though  not  tantamount  to  a  direct  threat 
against  defendant,  showed  the  state  of  mind  of  the  deceased  towards  defendant, 
and  would  tend  to  show  that  he  was  the  aggressor  in  the  difficulty;  and  this 
although  the  purpose  of  this  testimony  was  not  directly  stated  in  the  bill  of  ex- 
ceptions by  defendant. 

9.— ^Same — ^Evidence — ^Threats. 

On  a  trial  for  murder,  it  was  error  to  reject  testimony  as  to  the  declarations 
of  deceased  to  the  effect  that  he  had  a  son-of-a-bitch  on  his  farm  and  was  going 
to  put  him  off;  this  being  exactly  what  the  deceased  undertook  to  do  the  next  day 
with  reference  to  defendant,  and  this  testimony  was  equivalent  to  a  threat  made 
by  deceased  against  defendant 

Appeal  from  the  District  Court  of  Kaufman.  Tried  below  before 
Hon.  J.  E.  Dillard. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Neyland  &  Neyland  and  William  H.  Allen,  for  appellant. — On  ques- 
tion of  threats:  HoUey  v.  State,  39  Texas  Crim.  Bep.,  301;  Levy 
V.  State,  28  Texas  Crim.  App.,  203. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDEESON,  Judge. — ^Appellant  was  convicted  of  manslaughter, 
and  his  punishment  assessed  at  two  years  confinement  in  the  peniten- 
tiary; hence  this  appeal. 

A  summary  of  the  facts  show  that  appellant  was  the  tenant  of 
deceased  J.  H.  Cook,  from  whom  he  had  rented  a  place  some  two 
miles  from  Terrell,  for  the  year  1903.  It  seems  that  he  left  a  portion 
of  said  land  uncultivated,  which  appellant  attributed  to  the  wet  weather. 
Deceased  was  negotiating  the  rent  of  said  land  for  the  next  year,  to 
one  Pitts,  who  agreed  to  break  up  the  uncultivated  land,  and  wanted 
to  secure  possession  of  that,  so  as  to  break  it  up  that  fall.  Appellant 
was  not  willing  for  him  to  do  so.    Deceased  then  desired  to  get  posses- 
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sion  of  the  whole  tract,  and  the  difficulty  arose  about  this.  On  Octo- 
ber 7th,  deceased  came  to  Terrell,  and  appellant  met  him  in  town,  and 
they  discussed  the  matter  of  surrendering  the  land;  and  he  refused 
to  agree  to  the  terms  offered  by  deceased.  Deceased  cursed  and  abused 
him.  Appellant  shortly  afterwards  left  for  his  home.  That  evening, 
as  Pitts  was  coming  by  his  house,  hauling  a  bale  of  cotton  to  Terrell, 
he  accosted  him  and  asked  him  to  tell  deceased  (Cook)  that  he  could 
not  get  to  town  that  evening,  that  he  had  to  see  some  cotton  pickers, 
but  if  deceased  would  come  out  they  would  settle  the  matter  of  posses- 
sion. On  arriving  at  Terrell,  Pitts  informed  deceased  of  what  appel- 
lant had  said.  Whereupon  deceased  asked  Pitts,  if  he  did  not  think 
the  object  of  appellant  was  to  get  him  out  there  and  raise  a  difficulty 
with  him.  Pitts  told  him,  no,  that  he  thought  appellant  was  desirous 
of  settling  the  matter  of  possession  without  a  difficulty.  On  Pitt's 
return,  deceased  went  with  him  in  his  wagon  out  to  appellant's.  De- 
ceased asked  Pitts  on  the  way,  to  stop  at  appellant's  house  and  hear 
what  was  said  between  them.  On  arriving  at  appellant's  house,  they  saw 
him  coming  from  the  north  side  of  the  land  (where  there  was  a  little 
wooded  pasture — a  part  of  appellant's  rented  premises)  towards  his 
house,  which  was  on  the  south  side  of  the  lane.  Appellant  came  out 
into  the  lane,  walked  aroimd  to  the  south  side  of  the  wagon.  In  the 
mean  time  deceased  had  gotten  out  of  the  wagon,  and  walked  around 
to  where  appellant  was.  Deceased  said  to  appellant,  "Bethune,  I  have 
two  propositions  to  make  to  you.  Bethune  says,  ^Let's  hear  them.' 
Cook  said,  'One  of  them  is:  I  will  take  your  crops,  wagon  and  team, 
and  I  will  turn  over  to  you  your  note;  you  to  give  me  possession  of 
the  place.'  Bethune  then  said,  'Let's  hear  the  other  one.'  Cook  said, 
*I  will  take  your  crops,  gather  them,  prepare  them  and  haul  them  to 
market,  at  my  own  expense;  also  take  the  wagon  and  team;  feed  the 
team  for  thirty  days,  and  the  proceeds  derived  from  the  sale  of  the 
crops,  wagon  and  team,  to  be  applied  on  the  note;  and  if  there  be 
anything  over,  you  shall  have  it.'  To  this  Bethune  replied,  'I  have 
a  proposition  to  make  to  you.'  Cook  said,  'Let's  hear  it.'  Bethune 
said,  Tou  pay  me  what  my  crop  is  reasonably  worth,  and  I  will  get 
off  your  damn  place.'  Cook  replied,  'that  he  was  not  buying  crops. 
Bethune  then  said,  'Cook,  you  have  been  trying  to  run  over  me  long 
enough,  you  have  not  done  a  damn  thing  you  agreed  to  do.'  To  which 
Cood  replied,  that  he  did  not  want  to  run  over  him,  and  to  get  his 
papers  and  see  whether  or  not  he  had  done  what  he  had  contracted 
to  do.  Bethune  replied,  that  he  knew  that  it  was  not  in  the  written 
contract,  but  that  he  (Cook)  had  agreed  to  fix  the  fence  and  had  not 
done  it.  To  which  Cook  said,  'You  are  a  damn  liar.'  And  then 
Bethune  turned  to  go  and  Cook  reached  out  his  left  hand  as  if  to  catch 
hold  of  Bethune ;  at  the  same  time  taking  a  step  towards  him.  Bethune 
continued  to  walk  away  three  or  four  feet,  and  Cook  continued  to 
reach  out,  trying  to  catch  hold  of  him,  with  his  left  hand,  when  Bethune 
faced  Cook,  at  the  same  time  drawing  his  pistol  from  out  of  the  waist 
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band  of  his  pants  in  front,  and  fired  four  shots  in  rapid  succession 
at  Cook.  While  Bethune  was  shooting  at  Cook,  he  continued  to  back 
off,  firing  his  pistol  at  Cook,  and  Cook  continued  to  advance  and  reach- 
ing out  with  his  left  hand,  trying  to  catch  hold  of  Bethune^  until  the 
fourth  shot  was  fired,  when  Bethune  then  struck  Cook  over  the  head 
with  his  pistol,  which  seemed  to  addle  him,  then  Cook  turned,  and 
asked  me,  if  I  would  bring  him  back  to  town,  and  I  told  him  I  would. 
He  climbed  up  in  the  wagon,  and  these  parties  went  to  town.  Two 
shots  hit  him:  one  in  the  breast,  below  the  shoulder  (which  was  fatal) 
and  the  other  in  the  arm.'^  This  is  the  statement  of  Pitts,  the  State's 
witness.  Appellant^s  own  statement  does  not  vary  materially  from 
tliis,  except  he  says,  he  started  to  retreat,  when  Cook  grabbed  at  him, 
and  he  kept  looking  back  at  Cook,  and  he  saw  Cook  make  a  motion 
with  his  right  hand  to  his  left  breast,  and  he  thought  he  was  going 
to  draw  a  pistol.  He  then  drew  his,  turned,  and  began  retreating  from 
Cook,  who  was  still  pursuing  him,  firing  at  him  as  he  walked  back- 
wards. It  was  also  in  proof  that  Cook  was  in  the  habit  of  carrying  a 
pistol,  that  he  had  an  apparatus,  that  fastened  over  his  right  shoulder, 
to  which  the  holster  (which  hung  under  his  left  shoulder  under  his 
vest)  was  attached,  and  in  this  he  carried  his  pistol.  Appellant  fur- 
ther testified  that  when  deceased  cursed  and  abused  him  in  town  that 
same  morning,  he  made  the  same  demonstration  with  his  right  hand 
towards  his  left  breast.  This  is  a  sufiicient  statement  of  the  testimony, 
in  order  to  present  the  exceptions  taken. 

The  first  bill  of  exceptions  is  as  follows:  ^It  having  been  proved 
by  the  State  that  defendant  shot  deceased,  and  inflicted  upon  him  the 
wound  which  caused  his  death,  soon  after  the  deceased  had  arrived  at 
the  home  of  defendant  in  company  with  J.  W.  Pitts,  who  had  driven 
deceased  out  from  Terrell  in  a  wagon  to  defendant's  house,  and  that 
the  trouble  grew  out  of  a  dispute  between  defendant  and  deceased 
as  to  the  possession  of  the  place  defendant  was  then  occupying  and 
had  rented  from  deceased,  and  that  the  shooting  occurred  about  3 
o'clock  in  the  evening,  and  that  defendant  and  deceased  had  met  in 
Terrell  in  the  morning,  and  as  said  J.  W.  Pitts  was  returning  to 
Terrell  on  the  evening  of  the  shooting,  the  defendant  sent  word  by 
him  to  deceased  that  if  deceased  would  come  out  to  his  house  that 
evening  they  could  settle,  as  defendant  had  to  see  some  cotton  pickers, 
and  could  not  come  to  town.  Defendant  lived  about  two  miles  from 
Terrell  and  between  the  home  of  J.  W.  Pitts,  and  Terrell,  and  had  gone 
to  town  with  said  Pitts  and  returned  with  him  in  the  morning.  And 
it  being  further  shown  that  Pitts  delivered  this  message,  and  in  response 
thereto  deceased  came  out  with  Pitts  to  the  defendant's  house;  there- 
upon defendant  offered  to  prove  by  said  J.  W.  Pitts,  and  would  have 
proved  by  him,  that  on  the  way  from  town  that  evening,  while  in 
the  wagon  with  Pitts,  going  to  the  home  of  defendant,  the  deceased 
(referring  to  defendant  and  to  the  dispute  between  them)  said,  *Gk)d 
damn  him;  he  has  got  to  get  off  of  that  place.     I  cursed  him  out 
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this  morning,  and  he  took  it  like  a  dog.  He  is  a  cowardly  son-of-a- 
biteh.'  To  the  introduction  of  which  evidence,  the  State  objected, 
on  the  ground  that  it  was  immaterial  and  did  not  contain  a  threat, 
which  objections  were  sustained  by  the  court,  and  said  evidence  was 
excluded.  To  which  defendant  excepted,''  etc.  The  only  objection 
urged  by  the  State,  as  we  understand,  is  that  the  bill  does  not  suffi- 
ciently show  the  materiality  of  this  testimony.  That  is,  it  is  said  that 
the  same  is  immaterial  and  did  not  contain  a  threat.  By  this  we 
understand  the  State  did  concede  said  testimony  would  be  material, 
if  it  contained  a  threat  by  deceased  against  appellant;  that  is,  this 
was  the  specific  objection  urged.  And  the  court  appears  to  have  sus- 
tained the  objection  to  the  testimony  on  this  ground.  In  reply  we 
would  say,  that  it  was  not  necessary  that  this  excluded  testimony  be 
tantamount  to  a  direct  threat  of  deceased  against  appellant  If  the 
excluded  testimony  showed  the  state  of  mind  or  animus  of  deceased 
towards  appellant,  the  same  would  be  testimony  tending  to  show  he 
was  the  aggressor  in  the  difficulty,  and  he  brought  it  on.  If  deceased 
regarded  appellunt  as  a  coward;  that  he  had  previously  on  the  same 
day  cursed  him  out,  it  would  show  his  state  of  mind  and  would  sug- 
gest on  another  meeting  and  diflEerence,  the  course  he  would  most  likely 
take.  It  occurs  to  us  that  this  character  of  testimony,  over  the  objec- 
tion urged,  was  admissible,  although  appellant  did  not  directly  state 
the  purpose  of  this  testimony  we  think  there  is  enough  to  show  the 
testimony  was  obviously  admissible. 

The  next  bill  of  exceptions  is,  as  follows:  "It  having  been  proved 
by  the  State  that  J.  H.  Cook  had  rented  the  Hardin  farm  to  defend- 
ant for  the  year  1903,  and  the  said  J.  H.  Cook  was  demanding  that 
defendant  vacate  said  farm,  and  that  he  had  come  from  his  home 
(Quinlan,  Texas)  to  Terrell,  on  the  evening  before  the  homicide, -and 
that  the  shooting  grew  out  of  a  diiference  between  J.  H.  Cook  and 
defendant  as  to  the  possession  of  the  said  farm,  complaining  that  de- 
fendant had  not  properly  cultivated  the  land,  some  of  it  laying  out. 
Defendant  offered  to  prove  by  W.  B.  Wayne,  that  he  was  on  the  train 
that  came  from  Quinlan  to  Terrell,  on  the  evening  before  the  shooting, 
and  that  he  had  a  conversation  with  the  said  Cook,  and  that  in  said 
conversation,  J.  H.  Cook  stated  to  said  Wayne,  *I  am  going  to  Terrell. 
I  have  a  son-of-a-bitch  on  a  farm  near  there,  and  I  am  going  to  put 
him  off.'  Thereupon  witness  advised  him  to  see  a  lawyer,  that  he 
had  had  trouble  enough;  and  he  replied,  'I  am  not  going  to  law,  I 
have  had  enough  to  do  with  law.  *1  am  going  to  put  him  off,  and  you 
may  look  out,  you  may  hear  something.'  To  which  evidence  the 
State  objected,  because  the  same  was  immaterial,  and  did  not  contain 
any  threat  against  defendant,  which  objection  was  sustained  by  the 
court."  The  same  objection  is  urged  against  the  admission  of  this 
testimony  as  urged  against  the  other.  We  make  the  same  observation 
with  reference  to  the  action  of  the  court  excluding  this,  as  made  to 
the  other  bill.    To  our  minds  this  testimony  is  equivalent  to  a  threat 
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made  by  deceased  against  appellant.  It  could  have  had  allusion  to 
no  other  person,  and  was  evidently  directed  to  appellant.  Deceased 
said  he  had  a  son-of-a-bitch  on  a  farm,  near  Terrell,  and  was  going 
to  put  him  ofif.  This  is  exactly  what  deceased  undertook  to  do  the 
next  day,  with  reference  to  appellant.  To  the  witness'  advice,  he  had 
better  consult  a  lawyer,  deceased  said  he  had  had  enough  to  do  with 
the  law;  that  he  was  going  to  put  appellant  ofif;  that  he  might  look 
out,  he  would  hear  something.  This  indicated  appellant's  purpose,  and 
would  be  strongly  suggestive  that,  in  the  diflSculty  which  ensued,  he 
was  the  aggressor. 

A  number  of  exceptions  were  taken  to  the  charge  of  the  court,  and 
to  the  refusal  of  the  court  to  give  certain  requested  special  instruc- 
tions. The  court  charged  fully  on  murder  in  the  first  and  second 
degrees,  manslaughter  and  self-defense,  and  in  our  view  covered  every 
,  essential  phase  of  the  case.  Indeed,  the  charges  on  manslaughter  and 
self-defense  were  liberal,  so  far  as  appellant's  rights  were  concerned, 
and  we  have  not  been  able  to  discover  any  reversible  error  in  the  charge. 
We  do  not  believe  the  special  charges  requested  were  required. 

For  the  error  of  the  court  in  refusing  to  admit  the  rejected  testi- 
mony heretofore  discussed,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Jack  Wilkerson  v.  The  State. 

No.  3271.     Decided  December  20,  1905. 

1. — ^Kurder — ^Death  Penalty — Conduct  of  Jnry. 

On  a  trial  for  murder,  where  the  record  showed  that  after  the  jury  retired  and 
agreed  upon  a  verdict  of  murder  in  the  first  degree,  and  one  juror  hung  on  the 
question  of  the  death  penalty,  and  some  of  the  jury  expressed  a  desire  to  ask 
the  court  if  one  juror  could  hang  the  other  eleven  on  that  account  Held  that 
the  judge  did  not  err  in  failing  to  answer  such  qnestion. 

H,— Same— Conduct  of  Judge— Verdict. 

On  trial  for  murder,  where  the  record  showed  that  the  judge  had  left  the 
county  of  the  trial,  and  had  written  a  letter  to  the  sheriff  that  he  would  not 
return  until  the  jury  had  agreed  upon  a  verdict,  and  that  the  jury  were  advised 
of  such  letter,  and  the  judge  did  not  return  until  some  houi-s  after  the  jury  had 
agreed,  and  there  was  nothing  in  the  record  to  show  that  this  conduct  of  the 
judge  tended  to  bring  about  the  verdict  in  the  case  adversely  to  defendant,  there 
was  no  error. 

Appeal  from  the  District  Court  of  Polk.  Tried  below  before  Hon. 
L.  B.  Hightower. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty, 
death. 

According  to  the  confession  of  the  defendant  he  shot  his  wife  sev- 
eral days  previous  to  the  arrest.  He  also  said  that  she  was  leaving 
him  to  separate  from  him  at  the  time  he  shot  her,  saying  that  she  would 
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not  live  with  him  any  more,  etc.  That  when  she  was  going  down  to 
her  aunt  he  picked  up  his  gun,  followed  her  and  a  short  distance  from 
the  house  shot  her.  The  body  of  the  deceased  was  found  in  the  woods 
near  the  scene  of  the  tragedy  and  the  defendant  was  sitting  down 
in  some  thick  woods,  and  when  he  was  discovered  ran,  and  being  pur- 
sued by  the  officers  was  arrested ;  and  upon  being  duly  warned  made  the 
above  confession. 

Cabe  Beihea  and  James  E,  Hill,  Jr.,  for  appellant. — On  question 
of  misconduct  of  jury:  North  Dallas  Circuit  Court  v.  McCue,  35 
S.  W.  Bep.,  1080;  Mapes  v.  State,  13  Texas  Crim.  App.,  85;  Jack 
V.  State,  26 -Texas,  1. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  the 
murder  of  his  wife,  and  his  punishment  fixed  at  death.  After  the 
jury  had  retired  to  consider  of  their  verdict,  they  expressed  a  desire 
to  ask  a  question  of  the  court.  The  judge  was  at  the  depot  preparing 
to  leave  town  to  meet  a  previously  arranged  appointment  in  the  city 
of  Houston.  Believing,  as  he  said,  it  was  a  ruse  to  keep  him  from 
leaving  the  county  or  going  to  Houston,  he  declined  to  go  back  to  the 
court  room.  The  evidence  shows  that  after  the  jury  retired,  and  after 
they  had  all  agreed  on  a  verdict  of  guilty  of  murder  in  the  first  degree, 
one  of  the  jurors  hung  the  jury  on  the  punishment — eleven  being  for 
the  death  penalty,  and  one  for  life  imprisonment.  Some  of  the  jury 
expressed  a  desire  to  ask  the  court  if  one  juror  could  hang  the  other 
eleven  on  that  account.  The  court  did  not  err  in  failing  to  return.  It 
was  a  question  that  the  court  would  not  have  been  permitted  to 
answer.  He  could  only  answer  such  questions  as  pertain  to  the  law 
of  the  case. 

It  is  also  contended  in  this  connection,  that  it  was  error  for  the 
court  to  leave  the  county.  After  the  court  left  the  county  he  wrote 
a  letter,  in  which  he  stated  he  would  not  return  to  the  county  until 
the  jury  had  agreed  upon  a  verdict;  that  if  the  jury  did  not  agree 
on  a  verdict  by  the  time  he  left  Houston,  he  would  leave  the  train 
near  the  little  station  of  Cleveland,  and  go  to  his  home,  where  he  could 
be  reached  upon  the  agreement  of  the  jury.  However,  the  jury  did 
agree,  and  the  judge  returned  and  received  the  verdict.  Some  one  of 
the  officers  advised  the  jury  that  the  court  had  written  that  he  would 
not  return  until  they  had  agreed  upon  a  verdict.  As  a  matter  of  fact 
he  did  not  reach  the  town  until  some  hours  after  the  jury  had  agreed. 
It  is  contended  that  the  fact  that  the  court  left  the  county  and  wrote 
the  letter  -that  he  did,  the  contents  of  which  was  conveyed  to  the  jury, 
that  this  was  such  error  as  required  a  reversal  of  the  judgment.  If 
there  was  any  fact  in  the  case,  or  it  was  made  in  any  manner  to 
appear,  or  if  there  was  a  doubt  that  this  conduct  of  the  court  tended 
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to  bring  about  a  verdict  in  the  case  adversely  to  appellant^  this  matter 
might  become  one  of  serious  import,  but  as  we  understand  this  record, 
it  did  not  bring  about,  nor  tend  to  bring  about  such  result.  The  jury 
had  agreed  appellant  was  guilty  of  murder  in  the  first  degree,  before 
the  judge  left  the  county,  which,  however,  was  unknown  to  him;  and 
after  some  discussion  among  the  jury,  after  the  judge  left  the  county, 
the  juror  who  was  disagreeing  with  the  eleven  as  to  the  punishment  to 
be  fixed,  gave  way,  and  agreed  with  the  other  eleven^  and  assessed  the 
punishment  at  death.  There  is  not  a  fact  or  circumstance  or  intima- 
tion in  the  record  that  this  affected  that  juror  in  changing  from  a 
life  sentence  to  the  death  penalty.  No  juror  intimates  anything  of 
the  sort.  On  the  contrary  the  evidence  tends  to  exclude  that  idea. 
These  are  the  questions  presented  for  revision.  We  do  not  believe  that 
the  conduct  of  the  court  complained  of,  brought  about  any  possible 
injury  to  appellant;  and  in  our  judgment,  it  excludes  the  idea  that 
the  juror  who  was  hanging  on  the  amount  of  the  punishment,  was 
influenced  by  the  conduct  of  the  court  in  any  way.  The  judgment 
is  a£Snned. 

Affirmed. 


Oscar  Fbwox  v.  The  State. 

No.  3372.     Decided  December  20,   1905. 

1.— Atiault  with  Intent  to  Commit  Kape — Chargre  of  Court. 

On  trial  for  assault  with  intent  to  commit  rape,  it  was  error  to  charge  that 
the  Injury  intended  may  be  either  bodily  pain,  constraint,  or  sense  of  shame,  or 
other  disagreeable  emotion  of  the  mind. 

8. — Same — ^Aggravated  Aisault — ^Foroe. 

On  a  trial  for  assault  to  commit  rape,  where  the  evidence  showed  that  defend- 
ant did  not  use  all  the  force  necessary  to  overcome  resistance  in  the  assault,  the 
court  should  have  submitted  the  issue  of  aggravated  assault. 

Appeal  from  the  District  Court  of  Madison.  Tried  below  before 
Hon.  Gordon  Boone. 

Appeal  from  a  conviction  of  assault  with  intent  to  commit  rape; 
penalty,  two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  either  party  has  reached  the  hands  of  the  Beporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  an  assault  with  in- 
tent to  commit  rape,  and  his  punishment  fixed  at  two  years  confine- 
ment in  the  penitentiary.  Appellant  complains  of  the  following 
charge:  "The  injury  intended  may  be  either  bodily  pain,  constraint, 
or  sense  of  shame  or  other  disagreeable  emotion  of  the  mind.*^  This 
charge  has  been  specifically  condemned  in  Carter  v.  State.,  44  Texas 
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Grim.  Bep.,  312;  6  Texas  Ct.  Rep.^  263,  and  Hudson  v.  State,  decided 
at  the  present  term.  We  think,  in  addition  to  the  above,  that  the 
evidence  raises  the  issue  of  aggravated  assault,  since  if  appellant  did 
not  use  all  the  force  necessary  to  overcome  resistance  in  the  assault, 
he  would  only  be  guilty  of  an  aggravated  assault,  and  the  court  should 
have  so  charged. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


J.  C.  Rat  v.  The  State. 

No.  3261     Decided  December  29,  190S. 

Perjurj— Indiotment — ^yarlanoe— Allegation — ^Proof. 

On  a  trial  for  perjury,  where  the  ijulictment  charged  that  defendant  had  testi- 
fied before  the  grand  jury  that  he  did  not  buy  intoxicating  liquors  without  the 
prescription  of  a  physician,  and  not  for  sacramental  purposes,  and  the  proof 
showed  that  defendant  testified  before  the  grand  jury  that  he  never  bought  any 
whisky  in  Tom  Knight*s  prescription  house  and  did  not  get  any  thing  at  Knight's, 
August  8,  1903;  and  there  was  no  testimony  that  appellant  testified  anything 
in  regard  to  buying  whisky  on  prescription  or  denied  having  done  so,  or  having 
bought  wine  for  sacramental  purposes,  the  variance  between  the  proof  and  the 
allegation  was  fatal. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
R.  W.  Simpson. 

Appeal  from  a  conviction  of  perjury;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

B.  B.  Beaird,  Johnson  &  Edwards,  Marsh  &  Mcllwaine,  McCord  & 
Bulloch,  for  appellant. — On  question  of  variance:  Brown  v.  State., 
48  S.  W.  Sep.,  169;  Meeks  v.  State,  32  Texas  Crim.  Rep.,  420. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Fresidinq  Judge. — The  indictment  makes  several  aver- 
ments constituting  perjury.  The  court  limited  the  jury  to  the  con- 
sideration of  that  allegation  in  which  appellant  was  charged  with 
having  testified  before  the  grand  jury  he  did  not  buy  intoxicating  liquors 
without  the  prescription  of  a  physician;  and  not  for  sacramental  pur- 
poses. AH  the  other  allegations  in  the  indictment  were  expressly  with- 
drawn from  the  consideration  of  the  jury  by  the  court.  It  is  contended 
there  is  a  variance  between  the  allegations  in  the  indictment  and  the 
proof  offered.  Pertinent  to  this,  appellant  is  shown  to  have  testified 
before  the  grand  jury  that  he  never  bought  any  whisky  in  Tom  Knight's 
prescription  house,  and  did  not  get  anything  at  Knight's  on  August 


Google       — 


Digitized  by  VjOOQ 


174  49  Texas  Criminal  Reports.  [Tyler, 

8,  1903.  Nowhere  in  the  testiiiiony  is  it  shown  that  appellant  testi- 
fied anything  in  regard  to  buying  whisky  on  prescription,  or  denied 
having  bought  any  on  prescription,  or  wine  for  sacramental  purposes. 
The  testimony,  as  written  down  by  the  clerk  of  the  grand  jury,  was  that 
he  did  not  get  whisky  at  Tom  Knight's  prescription  house.  The  court, 
therefore,  authorized  the  conviction  of  appellant  upon  a  state  of  facts 
not  shown  to  have  been  testified  by  appellant  before  the  grand  jury, 
but  excluded  by  the  testimony  offered  by  the  State.  He  did  not  swear 
anything  in  regard  to  buying  whisky  on  a  prescription  or  wine  for 
sacramental  purposes.  He  testified  one  thing  before  the  grand  jury, 
the  indictment  charged  another  thing,  the  court  authorized  his  convic- 
tion upon  a  state  of  fact  that  has  no  predicate  in  the  record.  Without 
reviewing  the  facts  we  are  of  opinion  they  are  not  sufficient  to  support 
the  conviction :  do  not  support  the  indictment. 

There  are  several  very  interesting  questions  presented  for  discussion, 
but,  viewing  the  case  as  we  do,  it  is  not  necessary  to  discuss  them. 
Because  of  the  variance  between  the  allegations  and  the  proof,  and  be- 
cause the  court  submitted  a  charge  authorizing  a  conviction  upon  an 
averment  not  proved,  and  because  the  evidence  does  not  support  the  con- 
viction, the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  Casey  v.  The  State. 

No.  3270.     Decided  December  20,   1905. 

1. — ^Murder  in  Second  Degree — ^Evidenoe— Impeachment  of  Witness. 

On  a  trial  for  murder,  a  defendant's  witness  was  interrogated  on  cross-examina- 
tion about  matters  not  brought  out  by  the  defense,  and  who  denied  making  the 
imputed  statement;  whereupon  the  State  placed  witnesses  on  the  stand  to  show 
that  the  first  witness  made  the  various  statements  inquired  about.  Held  error, 
as  said  defendant's  witness  became  a  State's  witness  in  regard  to  the  new  matter 
elicited,  and  having  denied  the  statements  imputed  to  him,  could  not  be  im- 
peached by  the  State. 

8. — Same — ChBxgt  of  Court — ^Murder  in  Second  Degree — ^Reasonable  Doubt. 

It  is  not  necessary  that  in  order  for  a  defendant  to  have  the  benefit  of  a  doubt 
in  regard  to  the  lower  degree  of  homicide,  the  evidence  should  fail  to  establish 
the  inferior  degree;  if  there  is  a  reasonable  doubt  as  to  the  existence  of  the  in- 
ferior degree  of  homicide  or  self-defense,  then  the  accused  is  entitled  to  an* 
acquittal  of  the  higher  degree,  and  if  there  is  a  reasonable  doubt  between  the  two 
degrees,  then  the  accused  is  entitled  to  the  benefit  of  that  doubt,  and  should  be 
convicted  only  of  the  lower  degree,  and  the  charge  contravening  this  rule  was 
error.        , 

Appeal  from  the  District  Court  of  Franklin.  Tried  below  before 
Hon.  P.  A.  Turner. 

Appeal  from  a  conviction  of  murder  in  second  degree;  penalty,  ten 
years  imprisonment  in  the  penitentiary. 

The  following  statement  taken  from  defendant's  brief  is  substantially 
correct :     The  testimony  showed  that  for  some  days  prior  to  the  killing 
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the  deceased  had  been  mad  at  the  appellant  and  would  not  speak  to 
him,  and  that  on  the  day  before  the  homicide  the  deceased  got  mad  at 
the  appellant  for  not  going  and  helping  him  fix  a  fence  and  on  the 
night  of  the  killing  when  spoken  to  by  the  appellant  he  was  angry  and 
spoke  short  to  him,  and  when  some  words  ensued  between  them  he 
started  onto  the  appellant  with  a  knife  and  made  a  threat  to  do  him 
some  serious  bodily  injury,  appellant  shot  him. 

R.  T.  Wilkinson,  Rolston,  Ward  &  Hutchings,  for  appellant. — On 
the  question  of  charge  on  murder  in  second  degree:  Morgan  v.  State, 
16  Texas  Crim.  App.,  693;  White  v.  State,  23  id.,  154. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  murder  in 
the  second  degree,  and  ten  years  in  the  penitentiary  fixed  as  a  penalty. 

Appellant  used  Laura  Casey  as  a  witness,  and  proved  by  her  that 
on  the  night  of  the  difficulty  she  was  in  the  dining  room.  Immediately 
upon  the  gun  firing,  she  went  out  on  the  gallery.  She  spoke  to  appel- 
lant, and  asked  him,  *^hat  he  did  that  for?^'  His  reply  was  that 
Harrison  was  coming  onto  him  with  a  knife.  This  killing  occurred 
at  the  residence  of  appellant.  Harrison  (deceased)  was  also  living  in 
the  house.  This  was  practically  all  the  evidence  of  any  moment  testi- 
fied by  the  witness  Laura  Casey  for  appellant.  The  bill  recites  that 
the  def^dant  asked  the  witness  no  further  questions,  and  she  was 
turned  over  to  the  State.  For  the  purpose  of  lajdng  a  predicate  for 
impeachment,  the  State  asked  this  witness  several  questions,  and  they 
were  answered  denying  making  the  imputed  statements.  These  ques- 
tions were  about  matters  not  brought  out  by  appellant  on  his  examina- 
tion of  the  witness.  She  was,  therefore,  in  regard  to  these  matters  made 
a  Staters  witness,  and  the  answers  was  a  denial  simply.  Witnesses 
were  then  placed  upon  the  stand  by  the  State  to  show  that  she  made 
the  various  statements  inquired  about  to  them.  Exception  was  re- 
served to  this ;  first,  that  she  became  a  State's  witness  in  regard  to  the 
new  matter  elicited  or  sought  to  be  elicited;  and  second,  having  failed 
to  elicit  such  answers  as  desired,  it  was  a  failure  of  proof,  and  the  wit- 
nesses who  contradicted  her,  could  not  be  used  to  rebut  her  statements 
before  the  jury,  and  thus  get  the  evidence  before  them.  Both  conten- 
tions are  well  taken.  In  regard  to  the  first  proposition,  see  Jones  v. 
State,  38  Texas  Crim.  Sep.,  87;  Harvey  v.  State,  37  Texas,  366; 
Woodward  v.  State,  42  Texas  Crim.  Bep.,  188,  58  S.  W.  Rep.,  135; 
Hodge  V.  State,  64  S.  W.  Eep.,  242.  In  regard  to  the  second  proposi- 
tion, see  Erwin  v.  State,  32  Texas  Crim.  Rep.,  519;  Dunagain  v. 
State,  38  Texas  Crim.  Rep.,  614;  Bailey  v.  State,  37  Texas  Crim.  Rep., 
579;  Gibson  v.  State,  29  S.  W.  Rep.,  471;  Knight  v.  State,  65  S.  W. 
ffiep.,  89 ;  Owens  v.  State,  46  Texas  Crim.  Rep.,  14,  10  Texas  Ct  Rep., 
217;  Wells  v.  State,  43  Texas  Crim.  Rep.,  451,  4  Texas  Ct.  Rep.,  830. 
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There  are  other  bills  of  exception  reserved  in  regard  to  other  witnesses, 
the  same  as  that  in  regard  to  Laura  Casey,  which  are*  included  in  the 
observations  in  regard  to  the  attempted  impeachment  of  Laura  Casey. 

Applying  the  law  of  murder  in  the  second  degree,  the  court  thus  in- 
structed the  jury :  "If  you  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  defendant,  with  a  gun  (the  same  in  your  opinion  being 
a  deadly  weapon)  with  intent  to  kill,  did  shoot  and  thereby  kill  J.  F. 
Harrison,  as  charged  in  the  indictment,  and  if  the  evidence  fails  to 
establish  to  your  satisfaction  beyond  a  reasonable  doubt  the  existence  of 
express  malice,  that  the  killing  was  upon  express  malice,  as  express 
malice  is  defined  in  this  charge  on  the  law  of  murder  in  the  first  degree, 
and  if  the  evidence  further  fails  to  establish  that  the  defendant  was 
justified  in  killing  deceased  on  the  ground  of  self-defense,  as  self-de- 
fense is  explained  to  you  in  this  charge,  and  if  the  evidence  further 
fails  to  establish  the  killing  was  manslaughter,  as  the  law  of  man- 
slaughter is  defined  and  explained  to  you  in  this  charge,  then  the  law 
implies  malice,  and  the  defendant  would  be  guilty  of  murder  in  the 
second  degree,  and  you  will  so  find.^'  Exception  is  reserved  to  that 
portion  of  the  charge,  which  requires  the  jury  to  believe,  in  order  to 
convict  of  murder  in  the  second  degree,  that  the  evidence  should  "fail 
to  establish"  manslaughter,  and  "fail  to  establish"  self-defense.  The 
contention  is,  that  this  is  an  infringement  upon  the  reasonable  doubt, 
and  requires  more  of  the  evidence  than  the  law  authorizes.  We  believe 
this  contention  is  correct.  It  is,  not  necessary  that  in  order  for  appel- 
lant to  have  the  benefit  of  the  doubt  in  regard  to  the  lower  degree  of 
homicide,  that  the  evidence  should  "fail  to  establish"  the  inferior  de- 
gree. If  there  is  a  reasonable  doubt  as  to  the  existence  of  the  inferior 
degree  of  homicide  or  self-defense,  then  the  accused  is  entitled  to  an 
acquittal  of  the  higher  degree.  It  is  not  required  that  the  evidence 
should  "establish"  the  existence  of  the  inferior  degree.  To  establish  it, 
would  make  it  a  certainty.  It  would  be  a  fixed  conclusion  that  the  in- 
ferior degree  existed.  Under  the  rule  laid  down  by  the  court,  the  jury 
would  be  required  to  pass  upon  all  the  facts  in  regard  to  manslaughter, 
and  decide  in  their  minds  that  the  appellant  was  not  guilty  of  man- 
slaughter as  a  crime,  before  they  could  give  him  the  benefit  of  the  doubt 
between  the  two  degrees  to  the  exclusion  of  the  reasonable  doubt.  This, 
we  take  it,  is  beyond  the  law.  If  there  is  a  reasonable  doubt  between 
the  two  degrees,  the  accused  is  entitled  to  the  benefit  of  that  doubt,  and 
should  be  convicted  only  of  the  lower  degree  or  grade. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Ex  Parte  George  Henson. 

No.  318a     Decided  December  20,   1905. 

Habeat  Corpus— City  Ordinance— Peddlinfir  in  the  Streets  of  City. 

A  city  ordinance  which  provides  that  it  shall  be  unlawful  for  any  person  to 
peddle  or  in  any  other  manner  sell  any  kind  of  merchandise  on  certain  streets 
in  a  city  incorporated  under  the  general  corporation  act  provided  for  cities  of 
less  than  ten  thousand  inhabitants,  and  which  is  passed  under  articles  419  and 
428,  Revised  Civil  Statutes,  which  articles  vest  the  city  with  the  exclusive  control 
over  the  streets  and  gives  authority  to  tax,  regulate  and  suppress  peddlers,  etc.,  is 
a  valid  ordinance,  and  said  provisions  with  reference  to  peddlers  and  the  sale  of 
merchandise,  are  distinct  and  separable — suppressing  peddling  being  the  leading 
object  of  the  ordinance ;  and  the  Legislature  had  the  power  to  confer  on  towns  and 
cities  the  power  to  regulate  and  prohibit  peddling  within  their  jurisdiction;  and 
this  although  the  State  may  have  licensed  peddlers. 

From  Hunt  County. 

Original  application  for  habeas  corpus  for  release  from  arrest  under 
a  city  ordinance. 

The  opinion  states  the  case. 

Bennett  &  Spearman,  and  Jones  &  Conner,  for  appellant. — On  ques- 
tion that  a  city  ordinance  must  be  reasonable :  Lynn  v.  State,  33  Texas 
Crim.  Rep.,  153;  Ex  parte  Battis,  40  id.,  112;  Ex  parte  Patterson,  1 
Texas  Ct.  Rep.,  90;  Ry.  v.  City  of  Dallas,  11  id.,  966;  Dillon  on 
Municipal  Corporations,  sec.  319. 

Howard  Martin,  Assistant  Attorney-General;  L.  L.  Bowman,  City 
Attorney,  for  respondent. — On  question  of  Legislative  power:  Article 
428,  RcTised  Statutes  of  Texas;  Dill  Mun.  Corp.,  4th  ed.,  sec.  328, 
and  note  thereunder;  Cooley's  Const.  Lim.,  6th  ed.,  742  and  745;  8 
Cyc.  Law  &  Procedure,  p.  891,  sub.  8;  Commonwealth  v.  Gardner, 
19  Am.  St.  Rep.,  615 ;  Shelton  v.  Mobile,  68  Am.  Dec,  143. 

The  ordinance  in  <]uestion  is  a  reasonable  exercise  of  delegated  power. 
15  Am.  &  Eng.  Ency.  Law,  2nd  ed.,  p.  292;  Commonwealth  v. 
Gardner,  19  Am.  St.  Rep.,  647;  Ex  parte  Vance,  62  S.  W.  Rep.,  568; 
Ex  parte  Gregory,  20  Texas  Crim.  App.,  210 ;  Waco  v.  Powell,  32  Texas, 
258. 

HENDERSOJf,  Judge. — Applicant  was  arrested  under  proper  com- 
plaint charging  him  with  violating  an  ordinance  of  the  city  of  Green- 
ville; sued  out  before  this  court  an  original  writ  of  habeas  corpus 
after  writ  had  been  refused  by  the  local  courts,  claiming  that  the 
ordinance  under  which  he  was  arrested  is  void  and  of  no  effect.  Said 
ordinance  is,  as  follows: 

"An  Ordinance  Prohibiting  the  Peddling  and  Selling  of  Merchandise 
Within  Certain  Limits: 

Section  1.  Be  it  ordained  by  the  city  council  of  the  city  of  Green- 
Vol.  49  Crim.— 12. 
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ville,  Texas,  that  it  shall  hereafter  be  unlawful  for  any  person  to 
peddle,  or  in  any  other  manner  sell  any  kind  of  merchandise,  patent 
medicine  or  nostrum  on  the  Public  Square  anql  the  following  streets: 
Lee  street  from  the  M.  K.  &  T.  E.  R.  to  Gordon  street;  Washington 
street  from  Wesley  to  Stuart  street;  Stonewall  street  from  Crockett  to 
Jordan;  Johnson  street  from  Pickett  to  Jordan;  St.  John  street  from 
Washington  to  Jordan ;  'Pickett  street  from  Johnson  to  St.  John. 

Sec.  2.  Any  person  who  shall  violate  any  provision  of  this  ordinance, 
shall  upon  conviction  be  fined  in  any  sum  not  less  than  $1  and  not 
more  than  $25." 

In  this  connection  it  is  proper  to  state  that  the  city  of  Greenville 
was  incorporated  under  the  general  corporation  act  provided  for  cities 
of  less  than  10,000.  And  article  419,  Revised  Civil  Statutes,  of  sajd 
general  act  vests  the  city  with  the  exclusive  control  and  power  over 
the  streets,  alleys,  and  public  grounds  and  highways  of  the  city,  and 
to  abate  and  remove  encroachments  and  obstructions  thereon,  etc. 
Article  428  gives  authority  to  such  cities  to  license,  tax  and  regulate,  or 
suppress  and  prevent  hawkers,  peddlers,  pawnbrokers,  etc.  These  are 
the  articles  under  which  the  city  assumed  to  pass  the  ordinance  in  ques- 
tion. The  statement  of  facts  further  shows  that  the  effect  of  the  ordi- 
nance is  to  prohibit  persons  from  following  the  vocations  prohibited 
in  said  ordinance,  on  the  public  square  and  all  the  principal  streets 
of  said  city.  It  is  further  shown  that  applicant  was  employed  by 
W.  M.  Marshall,  a  fruit  dealer  in  said  city,  to  haul  in  a  wagon  and  sell 
therefrom  over  the  streets  and  the  public  square  of  Greenville,  oranges, 
apples  and  bananas,  and  that  his  manner  of  doing  business  was  to 
drive  about  from  place  to  place,  sell  his  merchandise  from  the  wagon, 
return  to  the  warehouse,  reload  and  go  out  again.  This  is  all  that  is 
necessary  to  be  stated  in  order  to  predent  the  questions  to  be  discussed. 

Applicant  contends  that  the  ordinance  in  question  is  not  severable; 
that  is,  that  it  makes  unlawful  not  only  ihe  sale  of  goods  by  peddling, 
but  all  other  characters  of  sale  of  merchandise.  He  contends  that  on 
account  of  this  last  clause,  which  cannot  be  separated  from  what  had 
gone  before,  that  the  whole  of  said  ordinance  must  fail,  because  it  is 
unreasonable  and  in  restraint  of  trade.  On  the  other  hand,  the  re- 
spondent contends  that  if  it  be  conceded  that  that  portion  of  the  ordi- 
nance delating  to  and  prohibiting  sales  of  merchandise  generally  is  void, 
as  being  an  unreasonable  restraint  of  trade,  that  the  portion  of  said 
ordinance  relating  to  peddling  can  be  separated  from  the  other  portion 
of  the  ordinance,  and  is  a  reasonable  regulation  and  can  be  sustained 
as  within  the  police  power  of  the  city  of  Greenville.  The  respondent 
further  contends  that  all  of  said  ordinance  is  a  reasonable  regulation 
and  such  as  a  city  ought  to  be  empowered  to  enforce.  We  are  inclined 
to  believe  that  the  rule  ejusdem  generis  can  be  applied  to  the  whole 
of  said  ordinance,  and  consequently  that  the  whole  ordinance  can  be 
sustained.  That  is  the  ordinance  evidently  had  in  view  as  its  primary 
object,  to  prohibit  peddling  in  the  public  streets  and  on  the  public 
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square  of  Greenville^  and  what  follows  as  to  other  sales  relates  to  this 
character  of  sales — ^that  is,  sales  by  peddling.  In  Horr  &  Bemis,  on 
Municipal  Ordinances,  section  20,  it  is  said:  ^^It  often  occurs  in  the 
grant  of  power  that  the  enumeration  of  specific  rights  is  followed  by 
some  expression  of  general  import.  The  general  expression  extends  the 
enumeration  only  to  include  things  which  are  of  the  same  kind  as  those 
specifically  named.*^  However,  if  it  be  conceded  that  the  portion  of 
the  ordinance  relating  to  other  sales  of  merchandise  than  by  peddling 
is  to  be  rejected,  as  comprehending  some  character  of  sales^  which  it 
would  be  unreasonable  to  prohibit  anywhere^  does  it  follow  that  that 
portion  of  the  ordinance  relating  to  peddling,  should  also  be  held  void. 
In  other  words,  can  we  by  the  legitimate  rules  of  construction  and  inter- 
pretation of  statutes,  separate  peddling  from  what  immediately  follows. 
Judge  Cooley  lays  down  the  rule  on  this  subject  as  follows:  *TVhere  a 
part  of  the  statute  is  unconstitutional  that  fact  does  not  authorize  the 
courts  to  declare  the  remainder  void  also,  unless  all  of  the  provisions 
are  connected  in  the  subject  matter,  depending  on  each  other,  operat- 
ing together  for  the  same  purpose,  or  otherwise  so  connected  in  meaning 
that  it  cannot  be  presumed  that  the  Legislature  would  have  passed  the 
one  without  the  other.  The  constitutional  and  unconstitutional  pro- 
vision may  be  often  contained  in  the  same  section,  and  yet  be  perfectly 
distinct  and  separable,  so  that  the  first  may  stand  though  the  last  fall. 
The  point  is  not  whether  they  are  contained  in  the  same  section,  for  the 
distribution  into  sections  is  purely  artificial,  but  whether  they  are 
essentially  and  inseparably  connected  in  substance.  ♦  ♦  ♦  If  a 
statute  attempts  to  accomplish  two  or  more  objects  and  is  void  as  to 
one,  it  may  still  be  in  every  respect  valid  as  to  the  other.'*  (Cooley's 
Const.  Lims.,  p.  210.)  And  to  the  same  effect,  see  Black  on  Const. 
Law,  sec.  44;  Western  Union  Ins.  Co.  v.  State,  62  Texas,  630;  Kim- 
brough  V.  Bamett,  93  Texas,  301 ;  T.  &  P.  Ry.  v.  Mahaffey,  11  Texas 
Ct.  Sep.,  858.  Applying  the  above  rule  to  the  ordinance  in  question,  it 
occurs  to  us  that  the  primary  object  of  the  ordinance  was  to  prohibit 
peddling,  and  as  we  have  stated  before,  like  sales  of  merchandise.  But, 
if  we  are  in  error  as  to  the  latter  suggestion,  can  we  uphold  the  law  as 
to  peddling  merchandise  on  said  public  square  and  streets,  and  reject 
the  latter  portion  of  said  ordinance.  Peddling  is  the  leading  object  of 
the  ordinance,  and  although  it  is  in  the  same  section,  under  the  rule 
above  stated,  we  are  authorized  to  separate  it  from  what  succeeds.  We 
are  convinced  from  a  reading  of  the  ordinance  that  the  council  intended 
to  prohibit  the  peddling  of  merchandise  on  said  streets,  and  primarily 
directed  the  ordinance  to  the  inhibition  of  this  character  of  sales.  We 
believe  we  are  authorized  to  say  that  the  municipal  council  intended 
to  prohibit  peddling  regardless  of  what  follows  in  the  ordinance.  Un- 
questionably the  Legislature  gave  the  city  council  of  Greenville,  under 
the  terms  of  its  charter,  as  contained  in  the  general  law,  power  to  regu- 
late peddling,  which,  as  defined  by  the  authorities,  is  a  person  who  car- 
ries goods  from  place  to  place  for  sale,  or  one  who  carries  about  small 
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commoditiefi  on  his  back  or  in  a  cart  or  wagon^  and  sells  them.  A  ped- 
dler is  understood  to  be  one  who  goes  around  from  house  to  house  or 
from  customer  to  customer  and  sells  goods.  Bapalje  Law  Die;  Web- 
ster^s  Diet.  And  for  further  definitions,  see  6  Words  &  Phrases, 
p.  5262.  We  have  no  doubt  that  it  is  within  the  power  of  the  Legisla- 
ture to  confer  on  towns  and  cities,  the  power  to  regulate  peddling  within 
the  jurisdiction  of  such  towns  and  cities,  especially  on  the  public  streets 
and  squares  of  such  cities,  the  same  being  peculiarly  within  the  juris- 
diction of  towns  and  cities.  Wade  v.  Nunnelly,  46  S.  W.  Sep.,  668. 
Nor  does  the  fact  that  the  State,  as  is  the  case  here,  may  license  ped- 
dlers, exclude  the  idea  of  municipal  supervision,  where  the  power  for 
such  supervision  is  given  in  the  charter.  Mr.  Preund  says,  in  his 
work  on  Police  Power,  p.  157,  "That  a  state  license  for  peddling  does 
not  contemplate  the  occupation  of  a  street  for  a  temporary  stand  from 
which  to  sell  goods,  and  this  may  be  prohibited,  notwithstanding  the 
State  license.^'  And  see  also  sec*  173 ;  Com.  ,v.  Fenton,  139  Mass., 
195;  White  v.  Kent,  11  Ohio  St.,  550.  We  accordingly  reach  the  con- 
clusion that  it  was  within  the  power  of  the  municipality  of  Greenville 
to  prohibit  the  use  of  certain  streets,  and  the  public  square  for  the  pur- 
pose of  peddling.  The  relator  is  therefore  remanded  to  the  custody  of 
the  sheriflf. 

Relator  remanded  to  custody. 


John  Walker  v.  The  State. 

No.  3176.     Decided  December  20,   1905. 

Xurder — Statement  of  Tacts — ^BiU  of  Ezoeptlons — ^Want  of  Dillffenoe. 

It  is  well  settled  by  many  authorities  of  this  coart  that  the  appellant  or  his 
counsel  cannot  rely  upon  the  failure  of  the  district  attorney  to  review  a  state- 
ment of  fact  and  to  agree  or  disagree  to  the  same,  and  where  there  was  a  twenty 
day  order  after  adjournment  to  file  a  statement  of  facts,  and  the  counsel  used 
about  fifteen  days,  or  waited  about  fifteen  days,  before  he  handed  the  statement 
of  facts  to  the  district  attorney,  and  the  same  was  not  handed  to  the  judge  until 
the  morning  of  the  last  day  in  which  they  were  to  be  filed,  and  were  then  sent 
by  mail  by  the  judge  to  the  county  where  they  were  to  be  filed,  but  did  not  reach 
the  clerk  until  after  the  twenty  days  had  expired,  etc.,  there  was  not  sufficient 
diligence.  See  opinion  for  facts  showing  the  want  of  diligence  of  appellant  and 
his  counsel  to  prepare  statement  of  facts  and  bills  of  exception  within  time. 

Appeal  from  the  District  Court  of  MeCulloch.  Tried  below  before 
Hon.  John  W.  Goodman. 

Appeal  from  a  conviction  of  murder  in  first  degree;  penalty,  impris- 
onment in  the  penitentiary  for  life. 

The  opinion  states  the  case. 

Jenkins  &  McCartney,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 
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DAVIDSON,  Presiding  Judge. — This  conviction  was  for  murder  in 
the  first  degree,  with  life  imprisonment  in  the  penitentiary  fixed  as  the 
penalty. 

As  a  preliminary  question,  motion  is  made  to  affirm  the  case  without 
a  consideration  of  the  facts.  Counter  motion  is  filed  to  reverse  and 
remand  for  want  of  the  evidence  and  bills  of  exception;  or  if  this  is 
refused  then  to  consider  the  facts  and  bills  of  exception  on  showing  as 
to  diligence  to  have  same  filed  in  time.  The  evidence  in  this  connec- 
tion shows,  that  the  court  in  McCuUoch  County  adjourned  on  May  20th. 
The  motion  for  new  trial  was  overruled  on  May  19th,  and  on  the  same 
day,  an  order  was  entered  granting  twenty  days  after  the  adjournment  of 
the  term  in  which  to  prepare  and  file  statement  of  facts  and  bills  of 
exception.  The  presiding  judge  opened  his  term  of  court  in  Brown 
County  on  May  22nd.  It  is  shown  that  C.  H.  Jenkins,  one  of  appel- 
lant's counsel,  was  employed  specially  to  look  after  preparing  the  record 
for  appeal.  Mr.  McCartney  was  Mr.  Jenkins'  partner;  and  there  were 
several  other  attorneys  engaged  in  the  defense.  That  on  the  22nd,  23rd, 
24th  and  25th  of  May,  said  Jenkins  was  actively  and  continuously  en- 
gaged in  the  trial  of  cases  in  the  District  Court  of  Brown  County,  as  he 
was  also  on  May  30,  31  and  June  1.  This  statement  is  borne  out  by 
the  certificate  of  the  district  clerk  of  Brown  County.  The  affidavit  of 
said  Jenkins  shows  that  he  was  busily  engaged  in  the  trial  of  said  cases, 
and  in  consultation  with  his  clients  and  witnesses  and  co-counsel  in 
other  cases  from  May  22nd  to  June  6th,  and  also  in  the  preparation  of 
the  record  in  this  case  and  working  on  the  same  for  several  nights 
within  said  time.  He  states  that  on  June  6th,  he  delivered  to  the  dis- 
trict attorney  the  bills  of  exception,  except  the  one  relating  to  the 
change  of  venue,  and  requested  him  to  at  once  examine,  and  either 
agree  or  disagree  thereto,  and  submit  his  objections  in  writing  to  the 
district  judge,  together  with  said  bills ;  and  the .  district  attorney  agreed 
to  do  so;  that  he  immediately  notified  the  judge  of  the  court  of  this 
action  on  his  part  in  handing  the  bills  to  and  the  agreement  with  the 
district  attorney.  That  on  the  following  day,  June  6th,  he  delivered  to 
said  district  attorney  the  statement  of  facts  and  requested  him  to  exam- 
ine, either  to  approve  the  same  or  prepare  statement  of  facts  of  his 
own,  and  deliver  them  to  the  district  judge,  and  that  the  district  attor- 
ney agreed  to  do  this.  This  action  on  his  part  was  called  to  the  atten- 
tion of  the  district  judge;  that  the  district  attorney  was  at  this  time 
at  his  office  in  the  courthouse,  in  Brownwood,  Brown  County,  and  re- 
mained there  during  all  of  said  week,  and  Judge  Goodwin  was  engaged 
in  holding  court  in  said  courthouse.  That  on  the  evening  of  the  6th 
of  June,  he  called  on  the  district  attorney,  and  asked  if  he  had  exam- 
ined the  bills  of  exception  and  statement  of  facts,  and  whether  he  was 
ready  to  deliver  them  to  the  court;  that  the  district  attorney  was  then 
engaged  in  writing  on  a  typewriter,  and  replied  that  he  had  read  over 
the  bills,  and  was  then  preparing  his  objections,  and  would,  as  soon  as 
possible,  deliver  such  bills  and  his  objections  to  the  statement  of  facts. 
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if  any,  to  the  judge;  that  aflSant  then  went  immediately  to  the  district 
judge  and  informed  him  of  this  statement  of  the  district  attorney. 
That  on  the  7th  of  June  he  inquired  of  the  judge  if  the  district  attorney 
had  delivered  the  records  to  him,  and  was  informed  that  he  had  not. 
That  he  (Jenkins)  immediately  hunted  up  the  district  attorney,  and 
asked  him  if  he  was  ready  to  deliver  said  statement  of  facts  and  bills  to 
the  court;  that  said  district  attorney  informed  him  (Jenkins)  that  he 
had  not  prepared  his  objections,  but  would  do  so  at  once,  and  deliver 
them  to  the  judge.  That  on  the  morning  of  June  8th,  he  went  to  the 
oflSce  of  the  district  attorney,  in  regard  to  the  matter,  and  did  not 
find  him  in  his  o£Qce;  that  on  that  afternoon  he  went  to  the  office  of 
the  district  attorney  again,  and  did  not  find  him,  and  again  inquired 
of  the  court  if  the  records  had  been  delivered  to  him,  and  whether  he 
was  ready  to  deliver  the  same  to  affiant.  The  judge  informed  affiant 
that  he  had  received  the  statement  and  bills  from  the  district  attorney, 
but  had  not  had  time  to  examine  them.  That  on  the  9th,  Jenkins  again 
went  to  the  judge  and  requested  him  to  deliver  the  statement  of  facts 
and  bills  of  exception  to  him  for  the  purpose  of  sending  them  to  Brady 
to  be  filed  in  the  cause;  and  the  court  informed  him  he  had  not  had 
time  to  examine  them,  as  the  district  attorney  had  failed  to  agree. 
That  he  then  called  on  the  district  judge  on  the  9th,  before  the  train 
started  to  Brady,  and  in  time  to  have  sent  the  same  on  the  train.  He 
further  states  that  the  district  attorney  did  not  point  out  to  affiant  any 
objection  to  the  bills  of  exception  or  statement  of  facts,  and  made  no 
effort  to  agree  with  affiant  either  as  to  the  statement  of  facts  or  bills 
of  exception;  that  they  were  never  delivered  by  the  district  attorney  to 
the  affiant,  but  were  delivered  by  him  to  the  district  judge  on  Thursday 
morning,  June  8th,  as  affiant  was  informed  by  the  court. 

The  district  judge  files  a  certificate,  in  which  he  states  that  the  dis- 
trict attorney  did  deliver  these  papers  to  him  at  the  date  stated  in  his 
(the  judge's)  certificate  to  the  statement  of  facts  and  bills  of  exception, 
with  the  exception  of  the  bill  of  exceptions  to  the  change  of  venue, 
which  seems  to  pass  out  for  want  of  any  attempt  at  diligence.  The 
clerk  of  Brown  County  certifies  that  the  court  began  on  May  22nd ;  that 
the  trial  in  the  case  of  State  v.  Alacom,  charged  with  murder,  began 
on  the  22nd  and  concluded  on  the  24th ;  that  State  v.  Herbert  began  on 
May  24th  and  concluded  on  the  25th;  that  Lewis  v.  Bailway,  began  on 
May  30th,  and  concluded  on  June  1;  Thompson  v.  Railway,  began  on 
June  1,  and  concluded  on  June  3rd;  that  Jenkins  was  of  counsel  and 
participated  in  the  trial  of  each  of  said  cases.  The  certificate  of  the 
judge  to  the  bills  of  exception  and  statements  of  facts  is,  as  follows: 
"Approved  June  11,  1905,  with  this  explanation  as  to  delay:  This, 
together  with  all  the  bills  in  the  case  and  the  statement  of  facts,  were 
handed  me  at  9:15  o'clock  a.  m.,  June  8,  1905,  which  statement  from 
the  district  attorney  that  he  could  not  agree  to  the  same.  At  the  time 
they  were  handed  to  me,  I  was  on  the  bench  engaged  in  the  trial  of  a 
contested  jury  case,  and  continued  engaged  in  such  trial  until  6  p.  m. 
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June  10,  1905,  and  could  not  go  over  and  pass  on  said  papers  in  time 
to  get  the  same  off  on  the  train  leaving  Brownwood  for  Brady  at  8 :30 
o'clock  a.m.,  June  9,  1905:  the  same  being  the  first  and  only  train 
leaving  for  Brady  after  the  papers  were  delivered  to  me,  upon  which 
they  could  have  gone  in  time  to  have  been  filed  within  the  twenty  days, 
there  being  but  one  train  a  day  between  said  points.  (Signed)  John 
W.  Goodwin,  judge  of  the  35th  judicial  district/^  This  is  practically 
the  case  as  to  diligence. 

We  do  not  believe  this  is  sufficient  diligence.  George  v.  State,  25 
Texas  Crim.  App.,  229 ;  Aistrop  v.  State,  31  Texas  Grim.  Sep.,  467,  20 
S.  W.  Rep.,  989 ;  Hutchins  v.  State,  33  Texas  Grim.  Rep.,  298,  26  S.  W. 
Rep.,  399;  Yungman  v.  State,  35  Texas  Grim.  Rep.,  80,  31  S.  W. 
Rep.,  664 ;  Bryant  v.  State,  35  Texas  Grim.  Rep.,  394,  36  S.  W.  Rep., 
79;  Powell  v.  State,  24  S.  W.  Rep.,  515;  Jefferson  v.  State,  22  S.  W. 
Rep.,  148;  Woods  v.  State,  25  S.  W.  Rep.,  968;  Woods  v.  State,  31  S. 
W.  Rep.,  666;  Zamora  v.  State,  33  S.  W.  Rep.,  125;  Bracy  v.  State, 
49  S.  W.  Rep.,  598;  Dennis  v.  State,  53  S.  W.  Rep.,  Ill;  Bailey  v. 
State,  53  S.  W.  Rep.,  117;  Gannon  v.  State,  56  S.  W.  Rep.,  351;  Stan- 
ford V.  State,  60  S.  W.  Rep.,  253,  1  Texas  Gt.  Rep.,  282 ;  and  Adams 
V.  State,  60  S.  W.  Rep.,  255,  1  Texas  Gt.  Rep.,  281.  The  rule  is  laid 
down  in  the  George  case  that,  in  order  to  be  diligence  the  party  tender- 
ing these  papers  shall  show  that  he  has  used  due  diligence  to  pro- 
cure the  signature  and  approval  of  the  judge  thereto,  and  to  file  the 
same  within  the  time  prescribed,  to  wit:  in  term  time,  or  within  ten 
days  after  adjournment  (which  under  our  present  law  can  be  extended 
to  twenty  days)  ;  and  that  his  failure  to  file  the  same  in  said  time  is 
not  due  to  the  fault  or  laches  of  said  party  or  his  attorney,  and  that 
such  failure  was  the  result  of  causes  beyond  his  control.  Otherwise 
such  papers  will  not  be  permitted  to  remain  as  a  part  of  the  record, 
and  be  considered  on  appeal.  In  Dennis  v.  State,  53  S.  W.  Rep.,  Ill, 
it  is  stated,  *'The  statement  of  facts  could  have  been  prepared  at  an 
earlier  date,  and  it  could  have  been  placed  in  the  judge's  hand  in  ample 
time  to  have  been  returned  to  the  clerk  within  ten  days  for  filing.  It  is 
not  a  sufficient  showing  of  diligence  that  the  parties  relied  upon  the 
mail.  In  mailing  a  statement  of  facts  to  the  judge,  the  party  takes 
the  chances,  of  course,  of  it  being  returned  in  time.  They  do  not 
undertake  to  show  in  this  case  any  diligence.  They  were  aware  of  the 
fact  that  the  statement  of  facts  was  filed  after  the  expiration  of  the 
ten  days.  They  were  further  aware  of  the  statement  of  the  judge  in 
signing  the  same;  and  it  comes  before  us  in  this  attitude;  and  as 
before  stated,  under  all  the  authorities,  so  far  as  we  are  aware,  this  is 
not  diligence.*'  It  is  further  stated :  *^here  time  is  allowed  after  ad- 
journment of  court  in  which  to  prepare  statement  of  facts,  it  is  incum- 
bent on  the  appellant  to  show  to  the  satisfaction  of  this  court  that  he 
used  all  the  diligence  necessary  to  obtain  a  statement  of  facts  within  the 
time  allowed,  and  that  he  is  guilty  of  no  negligence  he  must  exclude 
the  idea  that  such  failure  to  file  the  statement  is  his  fault  or  negligence. 
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and  show  that  this  failure  is  the  result  of  causes  beyond  his  or  his  attor- 
neys' control/'  In  Spurlock's  case,  8  Texas  Ct.  Rep.,  814,  it  is  held, 
"Here  it  appears  that  the  judge  waited  on  the  appellant's  counsel  until 
the  last  day,  and  then  forwarded  the  statement  of  facts  approved  by 
him  by  mail.  If  appellant  himself,  under  the  circumstances  had  pre- 
viously applied  to  the  judge  and  made  some  request  of  him  in  regard 
to  the  statement  to  give  it  to  him  in  time,  in  order  that  he  might  have 
it  filed  in  Throckmorton  County,  before  the  expiration  of  the  ten  days, 
and  the  judge  had  failed  to  do  so,  but  mailed  the  statement,  then  the 
fault  might  have  been  with  the  judge.  We  do  not  believe,  under  the 
authorities  we  can  consider  the  statement  of  facts  as  a  part  of  the 
record  in  the  case."  Citing  Monk  v.  State,  38  Texas  Crim.  Rep.,  602 ; 
Crawford  v.  State,  44  S.  W.  Rep.,  1088.  The  last  two  cases  just  cited 
are  very  much  in  point 

It  is  well  ^ttled  by  many  of  the  authorities  cited  supra,  that  the 
appellant  or  his  counsel  cannot  rely  upon  the  failure  of  the  district 
attorney  to  review  a  statement  of  facts  and  to  agree  or  disagree.  In 
Crawford's  case,  diligence  attached  upon  overruling  the  motion  for  new 
trial.  The  motion  for  new  trial  was  overruled  on  the  19th,  and  the 
order  entered;  court  adjourned  on  the  20th.  The  statement  of  facts 
and  bills  of  exception  were  not  handed  to  the  trial  judge  until  the 
morning  of  the  nineteenth  day.  The  court  was  busy  trying  a  case,  and 
it  was  incumbent  on  him  to  give  his  attention  to  the  pending  cases  then 
in  his  court,  and  he  was  not  called  upon  to  adjourn  the  court  to  devote 
his  entire  time  to  reviewing  and  making  up  statement  of  facts  and  bills 
of  exception  in  this  particular  case  to  the  exclusion  of  all  other  busi- 
ness. These  bills  were  not  presented  to  the  district  attorney  until  the 
5th  of  June,  and  the  statement  of  facts  on  the  6th,  when  they  had  to 
be  filed  in  another  county  by  midnight  of  June  9th.  They  were  not 
handed  to  the  judge  until  the  morning  of  the  ninth  day.  While  we  com- 
mend the  diligence  of  counsel  for  attending  to  cases  pending  in  Brown 
County,  yet  it  was  incumbent  on  him  to  give  more  attention  to  this 
case,  because  the  statute  requires  the  use  of  all  diligence,  and  that  there 
must  be  no  laches  on  his  part  in  preparing  and  having  filed  such  papers. 
Under  the  showing  made  by  appellant,  about  fifteen  days  had  been 
occupied  in  preparing  these  bills  of  exception  and  statement  of  facts, 
and  it  was  expected  of  the  district  attorney  to  look  over  them,  and  if 
he  disagreed  to  re-write  or  prepare  others,  which  would  leave  only  five 
days  for  him  to  do  the  work  which  had  occupied  appellant's  counsel 
fifteen  to  sixteen  days.  When  the  district  attorney  had  finished  his 
work  upon  the  documents,  they  were  still  to  be  revised  by  the  district 
judge.  There  remained  less  than  twenty-four  hours  after  the  judge 
received  them,  to  revise  and  get  them  oflF,  in  order  to  reach  their  desti- 
nation within  the  twenty  days.  There  were  several  other  attorneys  in 
this  case,  besides  Mr.  Jenkins,  and  while  it  is  shown  that  he  was  spe- 
cially expected  to  prepare  these  bills,  it  would  become  incumbent  on 
him  to  use  extraordinary  diligence  in  doing  so.    It  ia  not  shown  that 
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his  partner  did  not  engage  in  the  trial  of  the  other  cases^  or  was  in 
no  way  prepared  to  make  up  this  record.  The  statement  is,  that  he 
(Jenkins)  was  specially  expected  to  do  it.  We  do  not  believe  the  Can- 
non case,  supra,  is  in  point.  There  an  agreed  statement  of  facts  was 
handed  the  judge  in  time  to  have  filed  it.  The  judge  to  whom  the 
statement  of  facts  was  given  was  in  the  county  seat  of  the  county  where 
the  case  was  tried  at  the  time  the  statement  was  handed  him.  We 
do  not  believe  that  the  diligence  comes  within  the  authorities,  or  within 
the  statutes  allowing  time  after  adjournment  of  the  court  in  which  to 
file  the  same.  We  therefore  hold  that  the  statement  of  facts  and  bills 
of  exception  cannot  be  considered. 

With  these  eliminated  there  is  no  question  for  this  court  to  consider. 
All  of  the  questions  suggested  for  revision  are  dependent  upon  the  bills 
of  exception  and  statement  of  facts.  These  having  passed  put  under  the 
view  we  have  taken,  and  above  expressed,  these  questions  will  not  be 
revised.  However,  we  have  inspected  the  record  on  the  questions  in- 
volved, and  do  not  believe,  even  with  the  bills  of  exception  and  state- 
ment of  facts  considered  by  this  court,  there  is  any  reason  shown  why 
this  judgment  should  be  reversed.  The  judgment  is  accordingly  af- 
firmed. 

Affimied, 


Ed  Goodman  v.  The  State. 

No.  3251.     Decided  December  20,   1905. 

1. — ^IKansUnghter — Charge  of  Court — ^Adequate  Cause. 

On  trial  for  murder,  where  there  was  some  evidence  with  reference  to  the 
conduct  of  deceased  towards  the  wife  and  sister  of  defendant  reflecting  upon  said 
females,  theT«  was  no  error  in  the  court*s  charge  to  mention  as  adequate  cause 
such  conduct  of  deceased  towards  the  female  relatives  of  defendant,  and  such 
charge  was  favorable  to  and  for  the  benefit  of  defendant. 

ft. — Same— Charge  of  Court — ^Adequate  Caute — ^Penoual  Conflict — ^Harmless  Er- 
ror» 

On  a  trial  for  murder,  where  the  court  charged  that  it  was  adequate  cause  to 
reduce  the  homicide  to  manslaughter,  if  the  evidence  showed  that  there  was  a 
serious  personal  conflict  by  which  great  injury  was  inflicted  upon  the  person  of 
defendant  by  deceased  with  a  knife,  etc.,  but  the  record  showed  that  there  was 
only  a  slight  wound  inflicted  by  deceased  upon  the  defendant.  Held  while  such 
charge  was  not  authorized,  yet  in  connection  with  the  previous  charge  of  the 
court,  and  in  as  much  as  it  enlarged  his  right  of  defense  of  manslaughter,  the 
error  was  harmless. 
S. — flame — Charge  of  Court — ^Kautlaughter— Adequate  Caute. 

Where  on  trial  for  murder,  there  was  evidence  tending  to  show  that  deceased 
committed  an  assault  and  battery  upon  defendant  inflicting  a  slight  wound  which 
may  have  caused  pain  or  bloodshed,  and  that  defendant  charged  deceased  with 
theft  of  money  from  him,  etc.,  the  court  properly  charged  that  all  these  matters 
were  adequate  causes  to  reduce  the  homicide  to  manslaughter,  if  all  or  any 
portion  of  the  same  were  true  and  the  jury  believed  defendant's  passion  was 
thereby  aroused  so  as  to  render  his  mind  incapable  of  cool  reflection,  provided 
be  was  not  acting  in  self-defense. 
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4. — Same — Chargre  of  Court — ^Deadly  Weapon  of  Beoeaaed. 

On  a  trial  for  murder,  where  the  evidence  showed  that  the  size  or  character  of 
the  knife  which  deceased  used  is  not  shown,  and  that  the  wound  inflicted  thereby 
on  defendant  was  simply  described  by  looking  at  it,  and  not  by  actual  probing, 
and  seemed  to  be  about  one-fourth  of  an  inch  long,  to  a  quarter  or  a  half  inch 
deep,  there  was  no  error  in  the  court  failing  to  instruct  the  jury  that  if  they 
believed  that  deceased  assaulted  defendant  with  a  knife  and  the  same  was  a 
deadly  weapon  that  the  law  presumed  the  intent  of  deceased  to  kill  defendant ;  or  to 
leave  this  issue  to  the  jury. 

5. — Same— Charge  of  Court — Superiority  of  Strengtli. 

On  a  trial  for  murder,  there  was  no  error  in  not  charging  article  677,  Penal 
Code,  with  reference  to  superiority  of  strength,  violent  assault,  etc.,  as  there  was 
no  evidence  to  support  it,  and  it  would  have  been  calculated  to  embarrass  de- 
fendant's right  under  the  charge  of  self-defense. 

S. — Same — Charsre  of  Court — Self-Defense — ^Threats. 

On  trial  for  murder,  where  the  court  first  defined  in  his  charge  the  law  of  self- 
defense  and  applied  it  to  the  facts,  as  viewed  from  the  standpoint  of  defendant, 
and  also  charged  on  self-defense  coupled  with  threats,  there  was  no  error. 

7. — Same — ^Provoking  a  Dlflloulty — ^Harmless  Error. 

On  a  trial  for  murder,  where  the  court  gave  an  adequate  charge  on  self- 
defense  without  'regard  to  appellant  having  armed  himself,  and  instructed  the  jury 
that  if  he  was  attacked  by  deceased  in  such  manner  as  from  his  standpoint 
endangered  his  life  or  person  he  would  have  the  right  to  kill  deceased,  and  safe- 
guard appellant's  rights  without  regard  to  the  purpose  for  which  he  may  have 
armed  himself,  etc.,  there  was  no  error  in  charging  on  provoking  the  difficulty  as 
the  evidence  amply  warranted  such  a  charge.  See  opinion  for  court's  charge  and 
requested  charges  submitted  upon  this  phase  of  the  case. 

8.— Same — ^Xlsooiiduct  of  Jury. 

Where  on  motion  for  new  trial,  the  complaining  affidavit  of  two  jurors  as  to 
misconduct  in  the  jury  room,  were  denied  by  the  affidavits  of  nine  of  the  jurors, 
and  that  they  did  not  agree  beforehand  to  be  bound  by  lot,  and  the  court  over- 
ruled the  motion  predicating  a  new  trial  on  this  ground,  there  was  no  error. 

9. — Same — ^Remarks  of  Judgre. 

Where  on  a  motion  for  new  trial  which  was  then  pending,  the  trial  judge 
lectured  the  jury  commissioners  in  regard  to  their  duties  and  that  they  should  not 
select  men  who  would  make  affidavit  impeaching  their  verdict,  which  matter 
occurred  by  inadvertence,  and  the  record  showed  that  the  jurors  engaged  in  the 
trial  preceding  the  motion  pending  had  previously  made  affidavits  for  the  State 
contravening  the  affidavit  of  two  of  their  fellows,  and  that  such  lecture  in  their 
presence  could  not  have  operated  to  intimidate  them,  there  was  no  error. 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before  Hon. 
W.  J.  Oxford. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  two  years  and 
six  months  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Riddle  &  Keith,  Nugent  &  Carter,  for  appellant.. — On  charge  of 
adequate  cause:  Biscoe  v.  State,  US.  W.  Rep.,  113;  Ross  v.  State,  10 
Texas  Crim.  App.,  455;  Taylor  v.  State,  13  id.,  184;  Hardin  v.  State, 
id.,  192;  Lynch  v.  State,  24  id.,  350.  On  question  of  deadly  weapon 
in  hands  of  deceased:  Pierce  v.  State,  21  Texas  Crim.  App.,  540. 
On  misconduct  of  jury :  Anschicks  v.  State,  6  Texas  Crim.  App.,  524 ; 
McKissick  v.  State,  26  id.,  673 ;  Lucas  v.  State,  27  id.,  322.  On  ques- 
tion of  provoking  a  difficulty:    Hutchinson  v.  State,  42  S.  W.  Rep.,  992, 
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On  question  of  violent  attack :     Pierce  v.  State,  22  Texas  Crim.  App., 
540;  2  Bishop  Crim.  Law,  sees.  32-34. 

Howard  Martin^  Assistant  Attorney-General,  for  the  State. 

HENDEESON",  Judge. — Appellant  was  convicted  of  manslaughter, 
and  his  punishment  assessed  at  two  years  and  six  months  confine- 
ment in  the  penitentiary,  and  prosecutes  this  appeal.  This  is  the 
second  appeal.  See  83  S.  W.  Eep.,  195.  The  facts  developed  on  this 
trial  are  substantially  the  same  as  presented  on  the  former  trial,  to 
which  reference  is  here  made. 

Appellant  contends,  that  the  court  conmiitted  an  error,  among  other 
things,  in  submitting  to  the  jury  as  adequate  cause  the  conduct  of  de- 
ceased toward  the  wife  and  sister  of  defendant,  because  on  the  trial  of 
the  case  he  says  that  there  was  no  evidence  offered  or  admitted  that 
even  tended  to  show  that  the  killing  of  deceased  by  appellant  was 
caused  by  the  conduct  of  deceased  towards  either  the  wife  or  sister  of 
appellant.  We  do  not  agree  to  this  contention.  The  record  shows  there 
was  some  testimony  to  the  effect  that  the  parties  (appellant's  mother 
and  wife)  went  down  to  deceased  that  morning,  to  see  about  the 
report  of  the  girls  being  seen  in  the  woods  with  some  boys  and  writing 
notes  to  some  boys.  One  of  the  girls  was  the  sister  of  appellant.  This 
was  talked  about  directly  after  the  parties  stopped  in  front  of  deceased's 
house,  and  in  the  course  of  the  conversation  it  seems  deceased  said  the 
report  about  the  girls  being  seen  down  there  with  the  boys  was  true. 
We  think  that  this  authorized  the  court  to  give  the  charge  complained 
of.  At  any  rate,  we  fail  to  see  how  such  a  charge  could  possibly  work 
injury  to  appellant.  The  charge  was  given  for  his  benefit,  and  he  was 
found  guilty  of  manslaughter. 

Among  other  things  the  court,  as  a  ground  of  adequate  cause  for  man- 
slaughter, instructed  the  jury  that  it  was  adequate  cause  to  reduce  the 
homicide  to  manslaughter,  if  the  evidence  showed  that  there  was  a 
serious  personal  confiict  by  which  great  injury  was  inflicted  upon  the 
person  of  the  defendant  by  deceased  with  a  knife,  or  instrument  of  vio- 
lence, if  any,  or  by  means  of  great  superiority  of  pergonal  strength, 
although  the  person  guilty  of  the  homicide  were  the  aggressor,  etc. 
The  contention  here  being  that  there  was  no  evidence  of  a  serious 
personal  conflict  by  which  great  injury  was  inflicted  on  the  person  of 
defendant  by  deceased;  but  the  fact  being  that  there  was  only  a  slight 
wound  inflicted  by  deceased  on  appellant  something  like  a  scratch  on 
the  back  of  his  neck  or  shoulders  with  a  knife.  It  is  further  contended 
that  this  charge  was  liable  to  confuse  the  jury  in  regard  to  appellant's 
right  of  self-defense;  if  there  was  no  evidence  of  a  personal  conflict,  in 
which  great  violence  was  used  by  deceased  on  appellant,  then  appellant 
could  not  invoke  self-defense  on  this  ground.  We  agree  that  the  testi- 
mony in  this  respect  is  as  stated  by  appellant.  While  the  court  was 
not  authorized  to  give  the  charge,  yet,  as  observed,  with  reference  to 
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the  previous  charge,  we  fail  to  see  how  it  could  work  any  possible  in- 
jury to  appellant.  It  really  enlarged  his  right  of  defense  of  man- 
slaughter, without  any  evidence  to  support  it,  and  did  not,  in  the  ab- 
sence of  evidence,  tend  to  deprive  him  of  any  right  of  self-defense. 

Appellant  complains  of  the  entire  charge  on  manslaughter,  and  as- 
signs reasons  why  said  charge  is  erroneous,  referring  to  his  bills  of  ex- 
ception. Aside  from  the  objections  heretofore  discussed,  it  occurs  to  us 
that  there  is  no  question  as  to  the  authority  for  the  remainder  of  said 
charge.  There  is  some  testimony  tending  to  show  that  deceased  com- 
mitted an  assault  and  battery  npon  defendant,  and  inflicted  a  slight 
wound  on  him  with  a  knife,  which  may  have  caused  pain  or  bloodshed. 
There  is  testimony  showing  that  deceased  charged  appellant  with  theft 
of  money  from  him.  The  jury  were  told  that  all  these  matters  (in- 
cluding those  heretofore  discussed)  were  adequate  causes  to  reduce  to 
manslaughter,  and  if  any  or  a  portion  or  all  of  the  same  were  true, 
and  they  believed  appellant's  passion  was  thereby  excited,  and  he  was 
rendered  incapable  of  cool  reflection,  and  killed  deceased,  the  offense 
would  be  manslaughter,  provided  that  the  same  was  not  done  in  self- 
defense,  as  hereinafter  charged.  If  the  court  had  not  given  these 
matters  in  charge  to  the  jnry,  appellant  would  have  had  just  ground  of 
complaint. 

Appellant  insists  that  the  court  committed  serious  error  in  not  in- 
structing the  jury  if  they  believed  deceased  assaulted  appellant  with  a 
knife,  and  the  same  was  deadly,  the  law  in  such  case  presumes  that  the 
intent  on  the  part  of  the  deceased  was  to  kill  defendant,  or  the  court 
should  have  at  least  submitted  the  issue  to  the  jury  whether  or  not 
said  knife  was  a  deadly  weapon.  In  reply  to  this  we  would  state,  that 
the  size  or  character  of  the  knife  is  not  shown  in  this  record.  The  only 
testimony  we  find  in  the  statement  of  facts,  bearing  on  this  point  at  all, 
is  that  the  witness  Ben  Ooodman  was  shown  a  knife  during  the  trial 
which  he  thought  looked  something  like  the  knife,  'Tbut  I  think  the 
knife  Pittman  had  tapered  so  much  to  a  point.  I  may  have  identified 
that  knife  on  the  first  trial  of  the  case.  It  has  the  same  resemblance 
that  the  knife  did,  but  the  point  is  not  so  sharp.**  The  dimensions 
and  character  of  the  knife,  how  long  the  blade  was,  its  size,  etc.,  are 
nowhere  described.  If  we  judge  by  the  wounds  inflicted,  it  was  said 
to  be  a  slight  wound  in  the  back.  So  we  are  left  completely  in  the 
dark  as  to  the  character  of  the  knife  nsed.  If  a  party  was  charged  with 
an  aggravated  assault  and  battery  with  a  deadly  weapon,  and  such  was 
the  proof  it  could  not  be  sustained.  Hilliard  v.  State,  17  Texas 
Crim.  App.,  210;  Wilson  v.  State,  34  Texas  Crim.  Bep.,  64;  Martinez 
V.  State,  33  S.  W.  Bep.,  970.  It  does  not  occur  to  us  that  the  testi- 
mony required  of  the  court  to  submit  the  character  of  weapon  here  used 
to  the  jury  as  to  whether  it  was  deadly,  much  less  was  the  court  required 
to  instruct  the  jury  that  it  was  a  deadly  weapon. 

Appellant  contends  that  the  court  should  have  given  article  677, 
Penal  Code,  in  charge  to  the  jury.     This  article  is  based  on  a  violent 
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assault  made  by  deceased  on  appellant  by  weapons,  or  on  account  of 
great  superiority  of  strength,  etc.  As  stated  before,  there  is  no  evi- 
dence of  a  violent  assault  on  the  part  of  deceased  on  appellant.  A 
charge  on  this  subject,  without  evidence  to  support  it,  would  have  been 
calculated  to  embarrass  appellant,  because  as  it  was  he  had  a  charge 
on  self-defense  untrammeled,  and  under  this  article,  he  would  have  been 
required  to  resort  to  all  other  means  for  the  prevention  of  the  injury, 
except  retreating,  before  he  would  have  been  authorized  to  kill. 

Appellant  further  insists  that  the  court^s  charge  on^  self-defense  is 
erroneous.  The  court  gave  in  outline  the  principles  governing  the 
right  of  self-defense;  telling  the  jury  that  a  person  who  is  unlawfully 
attacked,  is  not  bound  to  retreat  to  avoid  the  necessity  of  killing  his 
assailant,  and  that  it  was  not  necessary  to  the  right  of  self-defense  that 
the  danger  should  have  in  fact  existed.  The  person  threatened  with 
apparent  danger  has  the  same  right  to  defend  against  it  and  to  the  same 
extent  that  he  would  were  the  danger  real.  And  in  determining  whether 
there  was  reason  to  believe  the  danger  did  exist,  the  appearances  must 
be  viewed  from  the  stendpoint  of  the  person  who  acted  upon  them;  and 
from  no  other  standpoint.  The  court  then  instructed  the  jury,  in  ef- 
fect, if  they  believed  defendant  killed  deceased,  he  was  justified  in  doing 
so,  if  he  did  so,  to  prevent  Pittman  from  murdering  or  inflicting  serious 
bodily  injury  upon  him,  the  defendant;  provided  it  reasonably  appeared 
to  defendant  by  the  acte  or  by  the  words  coupled  with  the  acts  of 
Pittman,  viewed  from  the  defendant's  stendpoint,  that  it  was  the  pur- 
pose and  intention  of  Pittman  to  murder  or  inflict  serious  bodily  injury 
upon  him,  the  defendant;  and  provided  the  killing  took  place  while 
Pittman  was  in  the  act  of  murdering  or  inflicting  serious  bodily  injury 
upon  him,  the  defendant ;  viewed  from  the  standpoint  of  the  defendant,*' 
etc.  In  addition  to  this,  the  court  gave  a  charge  on  self-defense  coupled 
with  threate. 

Appellant  also  assigns  as  error  the  charge  of  the  court  on  provoking 
the  difficulty.  As  steted  in  the  opinion  on  the  former  appeal,  we  think 
the  evidence  amply  warranted  the  court  in  giving  a  charge  on  provok- 
ing the  difficulty.  The  fact  that  in  this  connection  the  court  required 
the  jury  to  believe  that  appellant  came  in  search  of  deceased,  armed 
for  the  purpose  of  killing  him,  perhaps  imposed  an  additional  burden  on 
the  Stete,  which  the  court  was  not  required  to  do,  still  appellant  cannot 
complain  of  this.  Appellant  criticises  the  counterpart  of  this  charge 
on  provocation,  on  the  ground,  that  the  court  also  instructed  the  jury, 
if  they  believed  appellant  armed  himself  with  a  pistol,  for  the  purpose 
of  defending  himself  against  an  unlawful  attack  or  threatened  attack 
of  deceased,  and  met  with  deceased,  and  deceased  attacked  him,  ete., 
his  right  of  self-defense  would  not  be  compromitted.  The  criticism  here 
being  that  the  court  imposed  the  burden  on  appellant  that  he  should 
have  armed  himself  in  order  to  defend  himself,  whereas  it  is  con- 
tended that  it  did  not  matter  why  defendant  armed  himself,  if  deceased 
attacked  him  he  had  a  right  to  defend  himself.    This  is  correct  as  a 
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legal  principle.  Hutchinson  v.  State,  42  S.  W.  Rep.,  992.  But  in 
view  of  the  fact  that  the  court  gave  an  adequate  charge  on  self-defense, 
without  regard  to  appellant  having  armed  himself,  and  instructed  the 
I  jury  that  if  appellant  was  attacked  by  deceased,  in  such  manner  as 
from  his  standpoint  endangered  his  life  or  his  person,  he  would  have 
the  right  to  kill  deceased;  this,  and  the  charge  on  self-defense,  in  con- 
nection with  threats,  fully  safeguarded  appellant's  rights,  without  re- 
gard to  the  purpose  for  which  he  may  have  armed  himself;  and  the  fact 
that  the  court  pbsequently  told  the  jury  in  another  charge  that,  if  ap- 
pellant armed  himself,  for  his  protection,  and  deceased  attacked  him, 
that  his  right  of  self-defense  would  be  perfect,  it  does  not  occur  to 
us,  was  calculated  to  confuse  the  jury  or  to  jeopardize  his  right  of  self- 
defense.  In  the  absence  of  the  previous  charge  it  may  have  been  so 
calculated,  as  suggestive  to  the  jury  that  before  appellant  would  have  the 
perfect  right  of  self-defense,  he  must  have  armed  himself  for  his  protec- 
tion. Besides,  at  the  request  of  appellant,  the  court  gave  a  charge  in 
which  the  jury  were  instructed  that,  if  the  jury  believed  deceased,  be- 
fore Ed  Goodman  had  said  anything  to  him,  or  made  any  demonstra- 
tions towards  challenging  him  to  deny  the  accusation  of  theft  made 
against  him  by  deceased's  wife,  and  that  defendant  thereupon  denied  the 
same,  and  the  jury  further  believe  that  the  conduct,  etc.,  of  deceased 
toward  the  defendant,  provoked  him  to  make  such  denial,  then  and  in 
that  event,  defendant  had  the  right  to  defend  himself  against  any  attack 
made  upon  him  by  said  Pittman  under  such  circumstances,  and  if 
you  so  find,  you  will  acquit  him,  or  if  the  jury  had  a  reasonable  doubt 
thereof  to  acquit.  This  gave  the  defendant  the  benefit  of  a  charge  on 
his  phase  of  the  proposition,  and  guaranteed  him  the  perfect  right  of 
self-defense  regardless  of  how  he  came  to  be  armed.  Moreover,  there 
was  some  testimony  to  the  effect  that  appellant  did  arm  himself  that 
morning  for  his  protection  against  deceased,  because  of  threats  made 
against  him  by  deceased,  and  appellant  requested  a  charge  on  thid 
subject,  which  the  court  refused.  In  connection  with  the  charge  com- 
plained of,  appellant  raises  another  point,  to  the  effect  that  this  and 
the  subsequent  charge,  although  given  at  the  request  of  defendant  and 
read  to  the  jury  by  the  judge,  were  not  embraced  in  the  court's  charge, 
and  the  court  in  his  charge  told  the  jury  that  his  charge  embraced  all 
the  law  of  the  case.  The  complaint  is,  that  the  jury  could  not  have 
understood  that  the  two  requested  charges  given  were  also  a  part  of  the 
law  of  the  case.  The  court  explains  that  he  informed  the  jury  that  said 
charges  were  given  by  him  as  a  part  of  the  law  of  the  case.  We  appre- 
hend that  the  jury,  being  men  of  ordinary  intelligence,  understood  that 
this  was  so. 

In  view  of  what  we  have  said  with  reference  to  the  court's  charge  and 
in  view  of  the  fact  that  in  our  opinion,  it  covered  all  of  the  salient 
features  of  the  case,  both  for  the  State  and  the  defendant,  we  do  not  be* 
lieve  that  the  court  was  required  to  give  the  special  requested  instruc* 
tion  asked  by^appellant. 
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Appellant  excepted  to  the  argument  of  private  counsel  for  the  State, 
but  as  explained  by  the  court  it  does  not  occur  to  us  that  it  was  reversible 
error. 

Appellant  contends  that  this  case  should  be  reversed  on  account  of 
the  misconduct  of  the  jury  while  deliberating  upon  the  case,  and  refers 
us  to  the  affidavits  of  the  jurors,  Hutchins  and  Weaver.  This  was 
contested  by  the  State,  and  affidavits  filed  contravening  the  defendant's 
affidavits,  in  which  nine  of  the  jurors  joined,  being  all  of  the  remainder 
of  the  jury  except  one,  to  wit:  Tate,  who  evidently  was  not  found. 
The  court  heard  the  evidence  on  the  matter,  and  overruled  the  motion 
for  new  trial  predicated  on  this  ground.  We  think  the  court  was  author- 
ized to  do  this.  Nine  jurors  denied  in  effect  the  affidavits  of  the 
jurors,  Hutchins  and  Weaver,  as  to  what  occurred  in  the  jury  room, 
both  as  to  the  former  trial  and  as  to  the  agreement  to  decide  the  num- 
ber of  years  by  lot.  These  nine  jurors  show  what  the  juror  Hutchins 
said  as  to  the  former  trial,  to  wit :  That  Leonard  (the  foreman)  reply- 
ing to  a  question  stated,  that  he  got  eight  years  at  a  former  trial, — 
did  not  occur.  The  testimony  also  shows  tiliat  while  the  jurors  each 
put  down  the  number  of  years  they  would  give  appellant,  and  divided 
the  sum  by  twelve,  they  did  not  agree  beforehand  to  be  bound  by  the 
result,  and  were  not  so  bound.  As  stated,  we  do  not  believe  the  court 
committed  error  in  this  connection. 

Appellant  reserved  an  exception  to  the  lecture  given  by  the  judge  to 
the  jury  commissioners  whom  he  was  empaneling  about  the  time  the 
investigation  was  being  made  of  the  misconduct  of  the  jury :  said  lecture 
being  with  regard  to  their  duties.  Among  other  things  he  told  said 
jury  commissioners  not  to  select  men  who  would  make  affidavits  im- 
peaching their  verdicts.  The  explanation  of  the  court  shows  that  this 
matter  occurred  by  inadvertence,  so  far  as  the  jurors  were  concerned. 
It  is  further  shown  that  the  nine  jurors  who  testified  had  previously 
made  affidavits  for  the  State  contravening  defendant's  case  on  the 
motion.  So  that  it  does  not  occur  to  us  that  the  remarks  of  the  court, 
on  the  presence  of  said  nine  jurors,  could  have  operated  to  intimidate 
or  bulldoze  the  jury,  as  they  had  already  stated,  in  effect,  their  testimony 
by  affidavit.  Of  course,  a  judge  should  be  careful  when  a  matter  of 
this  character  is  to  be  investigated,  to  say  nothing  which  would  intimi- 
date the  members  of  the  jury,  or  restrain  them  from  giving  their  testi- 
mony freely  and  voluntarily. 

We  have  carefully  examined  the  record,  and  in  our  opinion  there  is 
no  such  error  as  would  authorize  a  reversal.  The  evidence,  in  our  view, 
supports  the  verdict  of  the  jury;  and  the  judgment  is  affirmed. 

Affirmed. 

ON  REHEARING. 
February  14,  1906. 

HENDERSON,  Judge.— The  case  was  affirmed  at  the  Tyler  Term, 
and  is  now  before  us  on  rehearing.     Appellant  insists  that  the  court 
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is  in  error  with  reference  to  the  charge  on  manslaughter,  or  that 
portion  tliereof  predicated  on  adequate  cause,  in  which  a  serious  per- 
sonal conflict  ensued  by  which  great  injury  was  inflicted  upon  the  person 
of  the  defendant  by  the  deceased  with  a  knife  or  other  instrument  of 
violence  or  by  means  of  great  superiority  of  strength,  etc.  We  said 
in  the  original  opinion  in  substance  that  there  was  no  testimony  to 
authorize  this  charge;  but  in  view  of  the  finding  of  the  jury,  and  other 
portions  of  the  charge  of  the  court  on  manslaughter  as  also  the  charge 
on  self-defense,  it  was  not  liable  to  confuse  the  jury.  We  see  no  rea- 
son to  change  the  views  expressed  in  said  original  opinion  on  that  sub- 
ject. 

Appellant  also  seriously  insists  that  the  court  was  in  error  on  failing 
to  predicate  a  charge  on  the  deadly  character  of  the  knife  used  by  de- 
ceased, and  in  that  connection  insists  that  we  were  in  error  in  not 
quoting  all  the  testimony  in  regard  to  the  size  of  said  knife.  As  stated 
by  counsel,  we  failed  to  state  the  size  of  the  wound.  It  is  shown  to 
have  been  a  wound  in  the  back,  said  by  witness  to  be  from  a  quarter  to 
a  half  inch  deep,  and  being  a  stab  straight  in;  and  about  one-fourth  of 
an  inch  long.  The  testimony  of  this  witness  was  based  on  no  actual 
probing  but  a  superficial  examination,  evidently  by  merely  looking  at 
the  wound.  It  does  not  occur  to  us  that  this  additional  feature  is 
sufficient,  in  connection  with  the  testimony  stated  in  the  original 
opinion,  to  characterize  the  knife  as  a  deadly  weapon.  See  the  author- 
ities cited  in  the  original  opinion.  Consequently  we  adhere  to  the 
proposition  that  the  court  was  not  required  to  give  an  instruction  based 
on  the  deadly  character  of  the  weapon  used  by  deceased.  The  court's 
charge  was  full  on  self-defense,  both  on  actual  and  apparent  danger ;  and 
we  think  under  the  circumstances  of  this  case  said  charge  was  suffi- 
cient to  secure  appellant's  right  in  the  trial  before  the  jury. 

We  do  not  deem  it  necessary  to  go  into  a  further  discussion  of  the 
jury  question,  nor  the  other  questions  presented  in  the  motion  for  re- 
hearing.    The  motion  is  accordingly  overruled. 

Overruled. 


J.  K.  Richard  v.  The  State. 

No.  3380.     Decided  December  20.   1905. 

Theft — Charge  of  Court — ^Aocomplice— Accessories. 

Where  on  trial  for  theft,  the  evidence  showed  that  the  State's  witnesses  know- 
ingly received  the  property  after  the  same  was  stolen,  and  concealed  the  fact  of 
Huch  theft  for  some  time  after  the  property  was  stolen,  they  were  accessories,  and 
the  court  erred  in  not  giving  the  special  charge  on  accomplices  as  set  out  in  the 
opinion. 

Appeal  from  the  County  Court  of  Van  Zandt.  Tried  below  before 
Hon.  John  W.  Davidson. 


Digitized  by  LjOOQ IC 


1906.^  Wyatt  v.  The  State.  193 

Appeal  from  a  conviction  of  a  misdemeanor  theft;  penalty,  a  fine  of 
$25  and  twenty-five  days  confinement  in  the  county  jail. 
The  opinion  states  the  case. 

Lively  di  Stanford,  for  appellant. — On  question  of  accomplice :  Code 
Crim.  Proc.,  article  781;  Miller  v.  State,  4  Texas  Crim.  App.,  251; 
Cnitchfield  v.  State,  7  id.,  65;  Crawford  v.  State,  34  S.  W.  Rep.,  927; 
Armstrong  v.  State,  33  Texas  Crim.  Rep.,  417 ;  Walker  v.  State,  37  S. 
W.  Rep.,  423;  Henning  v.  State,  6  Texas  Ct.  Rep.,  780. 

Howard  Martin^  Assistant  Attorney-Greneral,  for  the  State. 

BROOKS,  Judge. — Appellant  was  prosecuted  on  information  for 
theft.  Appellant  tendered  the  court  the  following  special  charge,  to 
wit :  ^^ou  are  charged  that  any  one,  who  knowing  that  an  ofFense  has 
been  committed,  conceals  the  offender,  or  gives  him  any  other  aid  in 
order  that  he  may  evade  an  arrest,  or  trial,  is  in  law  an  accomplice. 
Now,  if  you  find  and  believe  from  the  evidence  that  the  witnesses,  W. 
B.  Hardman  and  George  Hardman,  or  either  of  them,  are  accomplices, 
and  you  further  find  and  believe  from  the  evidence  of  such  accomplices, 
if  you  find  any  such,  that  the  defendant  did  trade  and  give  them  knives, 
and  tell  them  that  he  got  such  knives  from  J.  A.  Henry,  and  you  find 
that  their  testimony  is  true;  you  are  charged  that  in  order  to  convict 
on  such  testimony,  you  must  further  find  that  the  same  is  corroborated 
in  a  material  issue  effecting  the  guilt  of  the  defendant  by  other  evidence 
than  that  of  such  accomplices,  if  any.''  We  think  this  charge  should 
have  been  given,  since  the  evidence  before  us  shows  that  W.  B.  and 
George  Hardman  are  accessories  to  the  act  of  theft.  The  record  shows 
that  they  knowingly  received  the  property  after  the  same  was  stolen, 
and  concealed  the  fact  of  said  theft  for  sometime  after  the  property 
was  stolen.  This,  we  take  it,  would  make  them  accessories,  and  hence 
the  court  should  have  given  said  charge.  The  judgment  is  accordingly 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


DALLAS  TERM,  1906. 


J.  C.  Wyatt  v.  The  State. 

No.  34fi2.     Decided  January  31,  1906. 

Iw— Loeal  Option— -Hewly  BiiooTered  Evidenee — ^Alibi. 

Where  the  motion  for  new  trial  shows  that  if  the  facts  stated  are  true  they 
were  well  known  to  defendant  before  the  trial,  and  that  no  effort  was  made 
to  secare  the  witness  to  prove  the  alleged  alibi,  there  was  no  error  in  overruling 
the  motion. 

VoL  49  Crim.— 13. 
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8 — Same — ^Absence  of  Defendant— -When  Verdict  it  Ketumed — Statutes  Con- 
ttmed. 
In  felony  cases  the  defendant  must  be  present  when  the  yerdict  is  returned, 
whereas  in  a  misdemeanor  it  is  not  necessary.    Articles  688  and  749,  Code  Crim- 
inal Procedure,  harmonised. 

Appeal  from  the  County  Court  of  Panola.  Tried  below  before  Hon. 
J.  G.  Woolworth. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty^  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

L,  W.  Alfred  and  B.  W.  Paker,  for  appellant. — ^White  Crim.  Proc., 
art.  633. 

Howard  Martin,  Assistant  Attomey-Qeneral,  for  the  State. — ^White 
Crim.  Proc.,  art.  634. 

DAVIDSON,  Presiding  Judge. — Conviction  for  violating  the  local 
option  law.  The  indictment  was  attacked.  It  follows  the  approved 
forms,  and  is  sufficient. 

Newly  discovered  evidence  is  alleged.  An  examination  of  it,  however, 
shows  that  if  the  facts  stated  are  true,  they  were  well  known  to  defend- 
ant before  the  trial,  and  no  effort  was  made  to  secure  the  presence  of 
the  witness.  It  went  to  prove  an  alibi.  If  the  testimony  of  the  witness 
whom  it  is  alleged  would  testify  to  the  facts  is  true,  then  appellant 
was  with  him  and  knew  of  the  facts  at  the  time  of  the  trial  and  no 
effort  was  made  to  secure  his  presence. 

It  is  also  urged  as  a  ground  for  reversal  that  defendant  was  not 
present  at  the  time  the  verdict  was  returned  into  court.  This  is  shown 
to  be  a  true  statement  of  the  fact.  This  constitutes  no  ground  for  re- 
versal. Article  749,  Code  Criminal  Procedure,  provides  that  in  all 
felony  cases  the  accused  must  be  present  when  the  verdict  is  returned 
into  court,  but  in  misdemeanor  cases  the  verdict  may  be  received  in 
the  absence  of  the  defendant.  There  is  a  conflict  in  the  facts.  The  evi- 
dence for  the  State  supports  the  conviction.  The  jury  saw  proper  to 
believe  the  Staters  version,  and  we  have  no  authority  to  set  aside  the 
judgment  where  the  evidence  is  in  conflict.    The  judgment  is  aflSrmed. 

Affirmed. 

ON    REHE^BING. 
March  14.  1906. 

DAVIDSON,  Presiding  Judge. — The  judgment  was  affirmed  at  a 
former  day  of  this  term,  and  the  motion  for  rehearing  is  predicated 
upon  error  in  the  court  holding  that  appellant's  presence  was  not  neces- 
sary when  the  verdict  was  received  from  the  jury,  and  cites  us  to 
article  633,  Code  Criminal  Procedure,  which  is  as  follows:  'In  all 
prosecutions  for  felonies,  the  defendant  must  be  personally  present  on  the 


Digitized  by  LjOOQ IC 


1906.]  Anderson  v.  The  State.  195 

trial,  and  he  must  likewise  be  present  in  all  eases  of  indictment  or 
information  for  misdemeanors  where  the  punishment  or  any  part 
thereof  is  imprisonment  in  jail"  Article  749,  which  must  be  con- 
strued in  connection  with  article  633,  supra,  provides,  "In  all  felony 
cases  the  accused  must  be  present  when  the  verdict  is  returned  into 
court,  but  in  misdemeanor  cases  the  verdict  may  be  received  in  the  ab- 
sence of  the  defendant/*  We  do  not  believe  these  two  statutes  are 
contradictory  or  in  conflict  with  each  other.  It  is  a  familiar  rule  that, 
where  two  statutes  are  in  apparent  conflict  they  must  be  reconciled, 
if  possible,  so  that  both  may  stand.  In  our  judgment,  it  is  a  correct 
construction  of  these  two  articles  to  hold  that  they  can  stand,  and 
that  article  633,  providing  that  in  misdemeanor  cases  involving  im- 
prisonment as  a  part  of  the  punishment,  is  not  inharmonious  with 
article  749,  which  authorizes  the  reception  of  the  verdict  at  the  con- 
clusion of  the  trial  in  the  absence  of  the  defendant  in  misdemeanor 
cases.  In  all  felonies  and  misdemeanors  involving  jail  imprisonment 
the  party  must  be  present  during  the  trial  by  the  terms  of  article  633, 
but  by  the  terms  of  article  749,  in  felony  cases  the  defendant  must  be 
present  when  the  verdict  is  returned;  whereas  in  misdemeanors  it  is 
not  necessary,  showing  the  legislative  intent  was  to  draw  a  distinction 
between  what  is  termed  a  trial  and  the  reception  of  the  verdict  at  the 
hands  of  the  jury.  This  construction  harmonizes  the  two  statutes; 
and  in  our  judgment  is  in  accord  with  the  intent  of  the  Legislature  in 
passing  the  two  statutes.  That  body  has  seen  proper  to  make  that 
distinction,  and  it  was  within  their  province  to  do  so.  Therefore,  we 
are  of  opinion  that  the  motion  for  rehearing  is  not  well  taken.  The  mo- 
tion is  accordingly  overruled. 

Overruled. 


D.  J.  Anderson  v.  The  State. 

No.  3327.     Decided  January  31,   1906. 

Local  Option — Constitutional  Law — School  Districts. 

Where  upon  an  appeal  from  a  conviction  of  violating  the  local  option  law  the 
record  showed  that  the  commissioners  court  ordered  a  local  option  election  in  a 
portion  of  a  justice  precinct  which  embraced  five  school  districts,  such  election 
was  void  and  the  conviction  could  not  be  sustained.  Following:  Ex  parte  Hey- 
man,  46  Texas  Crim.  Rep.,  532. 

Appeal  from  the  County  Court  of  Navarro.  Tried  below  before 
Hon.  C.  L.  Jester. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  lavr; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

W.  Tf ..  Ballew,  for  appellant. 

Howard  Martin,  Assistant  Attorney-Qeneral,  for  the  State. 
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DAVIDSON,  Presiding  Judge. — Conviction  for  violating  the  local 
option  law.  On  February  15,  1900,  the  commissioners  court  ordered 
an  election  in  a  portion  of  justice  precinct  number  6  of  Navarro  County. 
This  subdivision  of  said  justice  precinct  embraces  five  school  districts. 
The  contention  is  that  under  this  order  of  the  court  the  election  was 
void,  because  school  districts  could  not  be  combined.  This  contention 
is  correct.  Ex  parte  Heyman,  45  Texas  Crim.  Bep.,  532,  78  S.  W.  Rep., 
349,  9  Texas  Ct.  Rep.,  140;  Ex  parte  Mills,  79  S.  W,  Rep.,  555;  Ex 
parte  Mitchell,  79  S,  W.  Rep.,  558;  Ex  parte  Wells,  78  S.  W.  Rep., 
928;  Board  v.  Buchanan,  82  S.  W.  Rep.,  194,  10  Texas  Ct.  Rep.,  652; 
Nolan  Co.  v.  Beall,  81  8.  W.  Rep.,  526,  10  Texas  Ct.  Rep.,  526.  The 
judgment  is  reversed  and  the  prosecution  ordered  dismissed. 

Reversed  and  dismissed. 


Oscar  Bryan  v.  The  State. 

No.  3452.     Decided  January   17,  1906. 

Theft  of  Cattle — Special  Ownership. 

Upon  trial  for  theft  of  cattle,  where  the  count  in  the  indictment  upon  which 
defendant  was  convicted  charged  the  ownership  of  the  alleged  stolen  cattle  in  A., 
and  the  proof  showed  that  said  cattle  belonged  to  E.,  and  were  never  reduced 
to  possession  in  A.  absolutely,  but  only  conditionally  upon  his  securing  or  finding 
them,  which  he  never  did.  Held  that  A.  was  not  a  special  owner  within  the  con- 
templation of  the  statutes. 

Appeal  from  the  District  Court  of  Hale.  Tried  below  before  Hon. 
Ira  Webster. 

Appeal  from  a  conviction  of  theft  of  cattle;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

W.  C.  Maihes  and  Dalton  &  Wilson,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Pbesiding  Judge. — The  indictment  contains  two 
counts:  the  first  charging  the  ownership  in  Elliott,  and  the  other  in 
Allen.  The  count  charging  ownership  in  Allen  was  submitted  to  the 
jury  by  the  charge  of  the  court.  The  facts  show  that  the  animal  alleged 
to  have  been  stolen  belonged  to  Elliott,  who  had  previously  bought  it 
from  appellant.  After  purchasing  the  animal  it  escaped  from  Elliott's 
possession,  along  with  several  others.  The  remainder  of  the  herd  was 
shipped  to  Kansas  City.  Allen  accompanied  this  herd  as  the  hired 
hand  of  Elliott.  While  in  Kansas  City,  Elliott  requested  Allen  to  look 
after  the  cattle  he  had  lost  in  Texas,  and  if  he  could  recover  them, 
either  sell  or  ship  them.  Some  of  them  were  recovered  by  AUen,  sold, 
and  the  money  sent  to  Elliott,  who  lived  in  Oklahoma  Territory.     Ap- 
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pellant  was  seen  in  possession  of  the  animal  at  his  house  after  the  cattle 
had  been  shipped  to  Kansas  City.  However,  the  testimony  fails  to 
show  whether  at  the  time  he  was  seen  in  possession^  it  was  before  or 
after  the  authority  to  gather  the  missing  cattle  was  placed  in  Allen. 
It  is  made  manifest  that  Allen  never  had  possession  of  the  animals 
alleged  to  have  been  stolen,  otherwise  than  by  the  request  of  Elliott, 
made  to  him  to  gather  and  sell.  Some  of  the  circimistances  indicate 
that  appellant  may  have  sold  the  animal  to  a  butcher.  This  was  about 
a  week  or  ten  days  after  appellant  had  sold  the  animals  to  Elliott,  which 
occurred  on  September  4th.  On  the  8th  of  September,  the  cattle  were 
shipped  from  Canyon  City  to  Kansas  City.  How  long  Allen  remained 
out  of  Texas  before  returning  to  his  home  is  not  shown.  This  is  a 
sufficient  statement. 

Some  charges  were  requested  by  appellant,  the  purport  of  which  was 
to  instruct  the  jury  that  Xllen  was  not  the  owner,  and  did  not  have  the 
actual  care,  control  and  management  of  the  property;  and  second,  if 
the  jury  had  a  doubt  on  this  proposition  appellant  should  be  acquitted. 
The  authorities  indicate  that  in  order  to  constitute  a  special  owner, 
there  must  be  possession,  actual  care,  control  and  management  of  the 
property.  Such  we  understand  to  be  the  law  under  our  statute.  The 
evidence  exbludes  the  idea  that  the  animals  were  ever  reduced  to  pos- 
session, and  the  authority  given  Allen  was  that  if  he  should  find  them, 
that  he  would  take  charge  of  and  sell  or  ship  them  for  the  benefit  of 
Elliott,  the  owner.  -Possession  was  not  delivered  to  him  absolutely, 
but  conditional  upon  his  securing  or  finding  them.  This  he  never  did. 
Therefore,  we  are  of  opinion  that  Allen  was  not  a  special  owner,  within 
contemplation  of  the  statute.  Parks  v.  State,  14  Texas  Ct.  Eep.,  114; 
Graves  v.  State,  42  S.  W.  Kep.,  300;  Frazier  v.  State,  18  Texas  Crim. 
App.,  434;  Bailey  v.  State,  18  Texas  Crim.  App.,  426;  Thurmond  v. 
State,  30  Texas  Crim.  App.,  539;  Alexander  v.  State,  9  Texas  Crim. 
App.,  48 ;  Blackburn  v.  State,  44  Texas,  457 ;  Mixon  v.  State,  28  Texas 
CrinL  App.,  349.     The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Virgil  Bourland  v.  The  State. 

No.  3519.     Decided  January   17,   1906. 

Aisault  with  Intent  to  Rape — ^Age  of  Prosecntiix — Specllic  Intent. 

See  opinion  for  facts  which  sustain  a  conviction  for  assault  with  intent  to 
commit  rape  upon  a  girl  under  15  years  of  age,  and  punishment  fixed  at  ninety- 
nine  years;  and  to  show  the  specific  intent  to  have  carnal  intercourse. 

Appeal  from  the  District  Court  of  San  Saba.  Tried  below  before 
Hon.  Clarence  Martin. 

Appeal  from  a  conviction  of  assault  with  intent  to  rape;  penalty, 
ninety-nine  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 


Digitized  by  LjOOQ IC 


198  49  Texas  Criminal  Eeports.  [Dallas, 

Leigh  Burleson,  for  appellant.— On  question  of  specific  intent :  Pef- 
ferling  v.  State,  40  Texas,  486;  Thompson  v.  State,  43  Texas,  583; 
Greorge  v.  State,  11  Texas  Crim.  App.,  95;  Curry  v.  State,  4  id.,  579; 
House  V.  State,  9  id.,  53;  Thomas  v.  State,  16  id.,  535;  Slawson  v. 
State,  39  Texas  Crim.  Sep.,  176. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  assault  with  intent  to 
commit  rape  upon  a  girl  under  15  years  of  age,  and  his  punishment 
fixed  at  ninety-nine  years  confinement  in  the  penitentiary.  The  record 
shows  that  appellant,  after  securing  permission  from  the  prosecutrix's 
mother  for  prosecutrix  to  accompany  him  to  an  adjoining  county,  placed 
prosecutrix  in  a  wagon  and  started  on  the  journey.  Dark  coming  on, 
appellant  camped  on  the  banks  of  a  creek.  Prosecutrix  testified :  "Ap- 
pellant made  down  the  pallet  with  the  two  quilts  in  the  hack.  I  sat 
up  after  he  laid  down.  He  made  me  lay  down  with  him  on  the  pallet. 
He  made  me  take  hold  of  his  private  parts  and  work  it  up  and  dowff. 
He  then  unbuttoned  my  drawers,  got  on  top  of  me,  and  tried  to  put 
his  thing  in  my  private  parts.  He  did  not  Kurt  me  but  little.  He 
was  on  me  about  three  minutes.  Then  when  he  let  me  up  I  felt  of 
my  drawers  and  they  were  wet.  He  tried  to  put  his  thing  in  my  private 
parts.  When  he  got  up  he  told  me  if  I  told  papa  he  would  kill  me. 
I  told  him  I  would  tell  papa.  When  he  got  up  he  put  me  on  the  seat 
and  put  a  quilt  around  me.^'  The  evidence  further  shows  that  the 
prosecutrix  was  under  the  age  of  15  years.  She  was  not  the  wife  of 
appellant.  These  facts  make  out  the  offense  of  an  assault  with  intent 
to  commit  rape  upon  a  child  under  15  years  of  age.  In  other  words, 
it  shows  the  specific  intent  to  have  carnal  intercourse.  The  mere  fact 
that  appellant  did  not  rape  the  child  would  not  preclude  the  oifense  of 
assault  with  intent  to  rape.  Inr  fact  the  definition  of  an  assault  with 
intent  to  rape  might  justly  be  termed  an  incompleted  rape.  In  other 
words  if  there  is  a  complete  entry  of  the  private  parts  of  the  male 
into  those  of  the  female  it  is  rape ;  if  there  is  not  a  complete  entry  the 
other  steps  as  stated  above  having  taken  place,  it  makes  an  assault  with 
intent  to  rape.  The  case  before  us  is  very  much  like  that  of  Callison 
v.  State,  37  Texas  Crim.  Bep.,  211.  This  is  the  only  question  necessary 
to  be  reviewed.  The  evidence  being  sufficient  to  support  the  verdict, 
the  judgment  is  afiBrmed. 

Affirmed, 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 
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« 
Walter  Sims  v.  The  State. 

No.  8511.     Decided  January  17,  1906. 

AMftult  to  Bapo— Plea  Wut  be  Bntered— AAdaTit. 

Upon  a  trial  for  asMolt  to  rape,  wliere  it  appeared  from  the  record  and  affi- 
davit that  defendant  was  not  called  upon  to  plead  to  the  indictment,  and  that 
no  plea  was  entered  and  the  case  was  tried  without  it,  there  was  error,  although 
defendant  and  his  counsel  remained  silent. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

Appeal  from  a  conviction  of  aggravated  assault;  penalty^  a  fine  of 
$500  and  two  years  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

J.  E.  Hayworth,  Stuart  &  Bell,  for  appellant. 

Howard  Martin,  Assistant  Attomey-Gteneral,  for  the  State. 

DAVIDSON,  Presiding  Judge. — ^Under  an  indictment  charging 
assault,  to  rape,  appellant  was  convicted  of  aggravated-  assault.  It  is 
made  to  appear  affirmatively  by  bill  of  exceptions,  by  certificate  of 
the  judge,  by  affidavit  of  several  parties,  that  appellant  was  not  called 
upon  to  plead  to  the  indictment,  and  that  in  fact  he  did  not  enter  a 
plea,  and  the  same  was  tried  without  such  plea  being  made  or  entered. 
This  was  properly  raised  in  the  trial  court,  and  was  overruled,  be- 
cause appellant  and  his  counsel  remained  silent  when  they  discovered 
the  fact  that  the  prosecuting  officers  as  well  as  the  court  had  failed 
to  call  upon  appeUant  to  enter  his  plea.  It  is  necessary  under  the 
statute  and  all  the  adjudicated  authorities  that  the  plea  must  be 
entered  where  a  party  is  placed  upon  trial  in  a  criminal  cause.  White's 
Ann.  Code  Criminal  Procedure,  articles  552,  553,  640,  641,  904,  and 
authorities  collated  imder  these  articles.  Thompson  v.  State,  80  S. 
W.  Rep.,  623;  Clark  v.  State,  32  Texas  Crim.  Bep.,  412;  24  S.  W. 
Kep.,  29;  Shaw  v.  State,  17  Texas  Crim.  App.,  225;  Jefferson  v. 
State,  24  Texas  Crim.  App.,  535.  The  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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0.  H.  Bryan  v.  The  State. 

No.  3526.     Decided  January   17,   1906. 

1. — Theft  of  Cattle — ^ETidence— Opinion  of  Witness. 

Upon  a  trial  for  theft  of  cattle,  it  was  error  to  admit  testimony  that  the  wit- 
ness would  have  detected  the  difference  in  the  brand  upon  the  animal  alleged  to 
have  been  stolen,  or  in  his  opinion  would  have  done  so  after  an  eleven  mile 
drive,  etc.,  as  this  was  purely  the  opinion  of  said  witness  and  would  not  pre- 
clude defendant's  innocence,  and  the  fact  that  he  was  mistaken  about  the  char- 
acter of  the  brand.  n 

2. — Same— Eridence— Extraneous  Crime. 

Upon  a  trial  for  theft  of  cattle,  it  was  error  to  permit  the  introduction  of 
testimony  showing  other  and  different  thefts,  in  no  way  connected  with  the  theft 
in  question,  or  illustrating  the  intent  of  defendant  or  showing  system. 

8. — Same— Testimony  not  Oermane. 

Upon  trial  for  theft  of  cattle,  it  was  error  to  permit  the  introduction  of  testi- 
mony showing  various  other  thefts,  disassociated  from  and  entirely  independent 
of  the  transaction  with  which  delfendant  stood  charged ;  as  no  evidence  was 
germane  to  the  case  on  trial  unless  it  threw  some  light  upon  defendant's  guilt  or 
innocence. 

Appeal  from  the  District  Court  of  Hale.  Tried  below  before  Hon. 
L.  S.  Kinder. 

Appeal  from  a  conviction  of  theft  of  cattle;  penalty,  two  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  tihe  case. 

W.  C  Mathes,  Dalton  &  Wilson,  J.  T.  Montgomery,  for  appellant. 
Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  the  theft  of  cattle, 
his  punishment  being  fixed  at  two  years  confinement  in  the  penitentiary. 

The  first  bill  of  exceptions  shows  that  the  State  proved  by  the  wit- 
ness Cub  Hadley,  the  following:  ^'I  don't  think  I  would  have  driven 
that  animal  (referring  to  the  C-L  Bracken  animal,  which  defendant  is 
charged  with  stealing)  for  eleven  or  twelve  miles  and  not  have  found 
out  what  the  correct  brand  was  on  it.'^  The  bill  further  shows  that  the 
defendant  had  on  cross-examination  asked  witness  questions  to  which 
the  witness  had  responded,  "I  helped  skin  the  animal  (C-L  Bracken 
animal),  and  I  have  been  in  the  cow  business  for  a  good  deal.  I  do 
not  think  I  would  cut  that  animal  for  a  T-L  brand  instead  of  that  one 
which  was  on  that  animal  that  I  helped  Miller  kill.  There  is  some 
similarity  to  a  C  and  IT,  but  not  to  a  C  and  T.  I  don^t  think  that  1 
would  mistake  it  for  a  T.  I  did  take  it  for  a  U,  but  I  did  not  pay 
any  attention  much  to  it  there  at  that  time.*'  When  the  witness  was 
turned  over  to  the  State  on  re-direct  examination,  he  testified  as  first 
above  stated,  that  he  would  not  have  driven  the  animal  and  not  have 
found  out  the  correct  brand,  etc.     To  the  testimony  of  the  witness 
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as  to  what  he  would  discover  with  eleven  miles  driving,  appellant 
objected  on  the  ground  that  the  same  was  the  opinion  of  the  witness 
as  to  whether  defendant  knew  what  brand  was  on  the  Bracken  animal 
when  he  drove  it  from  the  Lash  pasture  to  Miller^s  butcher  pen,  or 
should  have  known  it;  and  second,  because  the  same  was  the  opinion 
of  the  witness  as  to  there  not  being  a  mistake  made  as  to  the  brand 
on  the  animal  when  it  was  the  province  of  the  jury  from  all  the 
evidence  to  pass  on  this  question^  as  defendant's  defense  was  that  he 
made  a  mistake  as  to  the  C-L  animal,  and  that  it  was  a  T-L  brand 
on  the  animal.  Witness^  testimony  showed  the  jury  that  he  thought 
defendant  knew  or  should  have  known  what  was  on  the  animal,  and 
therefore  the  witness'  testimony  prejudiced  the  jury  against  appellant. 
This  testimony  should  not  have  been  admitted.  In  order  to  constitute 
theft,  there  must  be  a  fraudulent  taking.  If  the  witness  took  the 
animal,  believing  it  was  his  own,  and  that  the  T-L  brand  was  on 
the  same,  and  not  a  C-L  brand,  the  fact  that  he  was  mistaken  about 
the  character  of  the  brand  upon  the  animal  (if  he  was  mistaken) 
would  not  preclude  defendant's  innocence,  and  the  fact  that  witness 
would  have  detected  the  difference  in  the  brand,  or  in  his  opinion 
would  have  done  so,  after  an  eleven  mile  drive,  was  but  purely  the 
opinion  of  said  witness  and  very  prejudicial  evidence  to  the  appellant. 
The  same  character  of  testimony  was  introduced  by  the  State's  witness 
John  Ligon.    It  follows  that  this  testimony  was  not  admissible. 

By  the  third  bill  it  is  shown  that  the  State  was  permitted  to 
introduce  a  witness  showing  other  and  different  thefts  in  no  way 
connected  with  the  theft  or  taking  in  question.  To  which  testimony 
appellant  objected,  because  he  is  indicted  and  convicted  for  the  theft 
on  May  28,  1905,  of  Tom  Bracken's  animal,  branded  C-L  on  the  left 
side,  and  the  testimony  objected  to  was  as  to  Dye  losing  an  animal 
on  May  25,  23,  or  22,  1905,  at  a  different  time  and  place;  that  the 
testimony  showed,  if  said  taking  occurred,  defendant  had  no  connec- 
tion with  the  property  taken;  that  the  two  transactions  are  separate 
and  distinct,  and  not  contemporaneous;  and  if  the  defendant  took 
the  Dye  animal,  then  the  same  was  too  remote,  and  did  not  tend  to 
throw  any  light  on  the  transaction  of  defendant  with  the  C-L  animal. 
Various  objections  are  urged  to  the  testimony,  but  we  deem  the  accu- 
racy of  these  objections  decisive  of  the  question.  It  is  never  per- 
missible to  prove  extraneous  crimes  unless  they  illustrate  the  intent, 
or  show  system,  or  are  part  and  parcel  of  the  res  gestaB.  McAnally 
V.  State,  73  S.  W.  Rep.,  405. 

Various  other  thefts  were  proved  against  appellant  as  evidenced 
by  other  bills  of  exception,  disassociated  from  and  entirely  independent 
of  the  transaction  here  being  inquired  about,  which  should  not  have 
been  done.  Where  appellant  is  indicted  for  an  offense,  no  evidence 
is  germane  to  the  trial  of  that  case  unless  it  throws  some  light  upon 
his  guilt  or  innocence  in  the  trial  of  the  issues  there  joined.  If  it 
tends  to  incriminate  him,  it  should  be  introduced  for  the  State.    If 
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it  tends  to  exculpate  him,  appellant  is  entitled  to  introduce  the  testi- 
mony. But  it  must  be  germane, .  pertinent  and  relevant  testimony 
to  one  or  the  other  of  these  two  issues,  which  are  the  sole  issues  in 
the  trial  of  a  criminal  case.  Extraneous  crimes  having  no  connection 
whatever  with  the  question  then  on  trial  should  not  be  introduced. 
.  We  do  not  deem  it  necessary  to  pass  on  the  various  other  questions, 
including  the  charge  of  the  court  limiting  the  effect  of  the  testimony 
held  to  be  inadmissible  above.  For  the  errors  discussed,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


George  Tutt  v.  The  State. 

No.  3520.     Decided   January   17,   1906. 

Theft  From  the  Person — ^Eobbeiy — ^Misconduct  of  Jury— Verdict. 

Where  upon  an  appeal  from  a  conviction  of  robbery  the  record  showed  that 
while  the  jury  were  considering  their  verdict  and  before  they  had  agreed  thereon, 
one  of  the  jurors  remarked  in  the  presence  of  his  fellows  that  appellant's  co- 
defendant  had  been  convicted  and  given  a  term  of  ten  years  in  the  penitentiary 
and  that  the  jury  should  not  give  defendant  a  less  punishment;  and  that  the  jury 
afterwards  arrived  at  a  verdict  of  ten  years,  the  conviction  can  not  be  sustained. 
Following:  McWilliams  v.  State,  32  Texas  Crim.  Rep.,  269. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before 
Hon.  Mike  E.  Smith. 

Appeal  from  a  conviction  of  robbery;  penalty,  ten  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

PcCrker,  Dunn  &  Parker,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — In  separate  counts  the  indictment  charges  theft 
from  the  person  and  robbery.  The  State  elected  to  rely  upon  the 
second  count  and  appellant  was  convicted  thereon,  and  his  punish- 
ment assessed  at  ten  years  confinement  in  the  penitentiary.  The  only 
question  we  deem  necessary  to  review  is  the  misconduct  of  the  Jury. 
Attached  to  the  motion  for  new  trial  is  the  affidavit  of  H.  E.  Seyster 
who  swears  that  he  was  a  member  of  the  jury  that  tried  appellant. 
After  the  jury  received  the  charge  of  the  court  and  while  they  were 
considering  their  verdict,  and  before  they  had  agreed,  one  of  the 
jurors  remarked  in  the  presence  of  the  other  jurors  that  Roy  Craiger, 
who  was  indicted  for  the  same  offense  for  which  defendant  was  then 
being  tried,  had  been  convicted  and  given  a  term  of  ten  years  in  the 
penitentiary,  and  that  the  jury  should  not  give  said  Tutt  less  than 
ten  years.     The  jury  afterwards  arrived  at  a -verdict  of  ten  years  and 
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returned  the  same  in  open  court.  This  misconduct  of  the  jury  requires 
a  reversal.  The  fact  that  appellants  codefendant  received  ten  years 
for  the  offense  for  which  appellant  was  being  tried,  is  no  argument 
in  favor  of  the  proposition  that  appellant  should  receive  the  same  pun- 
ishment. It  could  not  be  proved  in  the  trial  of  the  case  without 
operating  a  reversal,  and  the  same  fact  introduced  before  the  con- 
sideration of  the  jury  must  have  been  prejudicial  to  the  rights  of 
appellant.  The  verdict  of  the  jury  seems  to  have  been  in  response 
to  the  suggestion  made  in  the  jury  room,  since  the  appellant  received 
the  same  punishment  as  his  codefendant.  It  is  not  necessary  to 
discuss  this  matter  at  length.  See  McWilliams  v.  State,  32  Texas 
Crim.  Rep.,  269;  Mitchell  v.  State,  36  Texas  Cim.  Rep.,  278;  White's 
Ann.  Code  Crim.  Proc.,  art.  717,  sub.  7,  and  sec.  1150.  On  account 
of  the  misconduct  of  the  jury  above  discussed,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Ex  Parte  Bill  Garrett. 
No.  3499.     Decided  January   17,   1906. 

Local  Option — ^Habeas  Corpus — Eeduction  of  Bail — ^Appeal. 

Wliere  upon  habeas  corpus  it  was  shown  that  relator  was  charged  by  indict- 
ment in  seven  cases  with  violating  the  local  option  law,  and  bail  fixed  at  $400 
in  each  case,  which  the  court  reduced  in  one  case  to  $300,  and  the  remaining  six 
to  $200  each,  and  it  was  made  to  appear  on  appeal  that  appellant  was  unable 
to  give  the  amount  fixed  but  could  give  bond  in  about  $100  in  each  case,  such 
bail  was  reduced  accordingly. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before 
Hon.  J.  D.  Goldsmith. 

Appeal  from  a  judgment  upon  a  hearing  on  a  writ  of  habeas  corpus 
to  reduce  bail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Relator  was  charged  by  indictment 
in  seven  cases  with  violating  the  local  option  law,  and  the  bond  fixed 
at  $400  in  each.  Writ  of  habeas  corpus  was  resorted  to  for  the  pur- 
pose of  reduction  of  the  bail.  In  the  trial  the  court  reduced  the  bail 
in  one  case  to  $300,  and  the  remaining  six  to  $200.  each.  It  is  made 
to  appear  that  appellant  was  unable  to  give  the  amount  fixed,  but 
could  give  bond  in  about  $100  in  each  case.  This  case  is  practically 
the  same  as  that  of  Ex  parte  Henry  Finn,  decided  at  the  recent  Tyler 
Term,  1905.  Without  entering  further  into  a  discussion  of  it,  we 
refer  to  that  case  as  authority  for  reducing  the  bail  to  $100  in  each 
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case  mentioned  in  this  record.  Upon  giving  said  bond^  in  accord- 
ance with  the  law,  the  sheriff  will  release  relator  from  custody.  The 
judgment  is  reversed  and  bail  fixed  at  $100  in  each  case. 

Reversed  and  bail  reduced. 


Tom  Green  v.  The  State. 

No.  3489.     Decided  January  17,   1906. 

Local  Option — ^Motion  for  Hew  Trial — ^AAdavit. 

Where  upon  motion  for  new  trial  to  set  aside  a  conviction  for  a  violation  of 
the  local  option  law,  the  accompanying  affidavit  and  othe^  evidence  on  said  motion 
disclosed  the  fact  that  the  prosecutor  was  clearly  wrong  in  his  identity  of  the 
defendant,  the  motion  should  have  been  granted. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before 
Hon.  G.  P.  Webb. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  "reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Juixje. — This  conviction  is  for  violating 
the  local  option  law.  There  was  direct  issue  on  the  trial  as  to  whether 
or  not  appellant  sold  an  intoxicant.  Taylor  swore  positively  that  he 
bought  the  whisky  from  appellant.  Appellant  swore  directly  and 
positively  that  he  did  not  sell  him  any.  There  was  evidence  intro- 
duced by  appellant  to  the  effect  that  Taylor  had  made  a  trade  with 
the  State  by  which  he  was  to  work  up  local  option  cases  under  pay 
from  the  sheriff,  and  have  a  gambling  case  filed  against  him  dismissed. 
Among  other  things,  the  motion  for  new  trial  sets  out  the  affidavit 
of  the  witness  Taylor  to  the  effect  that  he  now  believed  appellant  was 
not  the  negro  who  sold  him  the  intoxicants.  Quoting  from  that 
affidavit,  we  note  this :  "I  am  now  satisfied  that  I  am  mistaken  in  the 
identity  of  said  defendant,  Tom  Green;  and  I  hereby  solemnly  swear 
that  defendant,  Tom  Green,  mentioned  herein  and  tried  and  con- 
victed on  September  16,  1905,  in  these  causes,  is  not  the  person  who 
sold  me  said  intoxicants  as  mentioned  in  said  causes;  that  I  have 
since  said  trial  and  conviction  seen  and  talked  to  the  negro  that 
sold  me  the  whisky  and  intoxicants  mentioned  in  this  cause  and  com- 
plaint, and  I  now  solemnly  swear  that  said  Tom  Green,  defendant 
in  these  causes,  is  not  the  right  person,  and  is  not  guilty  of  said 
offense  in  this  nor  in  any  other  case  of  violating  the  local  option 
law  in  this  county,  where  I  appear  as  a  witness  against  him  and  as 
purchasing  intoxicants  and   whisky   therefrom.     To   all   of   the  above 
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statements  I  solemnly  swear  in  these  presents  with  my  own  free  will 
and  consent,  and  no  undue  influence  to  coerce  or  force  me  to  make 
such  statement  has  been  used  towards  or  concerning  me  by  any  person. 
To  all  of  which  I  solemnly  swear/^  Some  evidence  was  introduced 
on  this  phase  of  the  motion  for  new  trial  which  shows  that  appellant 
had  no  connection  with  procuring  the  affidavit  of  the  witness  Taylor; 
that  it  was  taken  by  outside  parties  who  were  impressed  with  the 
innocence  of  appellant  in  the  transaction.  It  would  hardly  be  the 
subject  of  discussion  that  this  evidence  set  out  in  Taylor's  affidavit 
was  of  the  most  material  character,  for  it  was  upon  the  testimony 
of  this  witness  alone  that  the  State's  case  rested.  This  affidavit  and 
the  evidence  on  the  motion  for  new  trial  discloses  the  fact  that  witness 
Taylor  was  clearly  wrong  in  the  identity  of  the  negro.  They  were 
strangers  as  shown  by  the  record  to  each  other.  With  this  testimony 
before  the  jury  the  State  would  have  had  no  case.  The  motion  for  new 
trial  should  have  been  granted,  and  because  it  was  not,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Will  Bird  v.  The  State. 

No.  3319.     Decided  January  24,   1906. 

1. — ^Looal  Option — ^Transfer  of  Indictment — Jnrisdiction — ^Motion  for  Hew  Trial. 
Where  upon  appeal  from  a  conviction  of  a  violation  of  the  local  option  law. 
the  record  by  motion  for  new  trial,  disclosed  that  there  was  no  order  entered  in 
the  district  court  where  the  indictment  was  found,  transferring  the  same  to  the 
county  court  for  trial,  the  latter  had  no  jurisdiction  and  the  case  must  be  re- 
versed.    Following:  Austin  v.  State,  38  Texas  Crim.  Rep.,  8. 

2. — Sam^— Insnfieienoy  of  Evidenoe— Non-Intozioants. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  showed 
that  the  prosecuting  witnesses  went  into  defendant's  place  of  business  and  called 
for  two  bottles,  not  stating  what  they  should  contain,  paying  for  and  then  drink- 
ing the  same,  stating  that  they  felt  no  effect  from  it  and  they  did  not  know  what 
it  tasted  like,  and  that  the  bottles  looked  like  beer  bottles  and  they  thought  it 
was  beer;  and  defendant's  testimony  was  that  he  did  not  sell  any  beer  to  these 
parties  and  that  he  did  not  keep  any,  but  sold  them  a  non-intoxicant  which  looked 
like  beer,  tasted  like  it,  and  was  put  up  in  beer  bottles,  the  evidence  was  not  suf- 
ficient to  sustain  a  conviction. 

Appeal  from  the  County  Court  of  Fannin.  Tried  below  before 
Hon.  Tom  C.  Bradley. 

Appeal  from  a  conviction  of  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

J.  H.  C.  Lee  and  James  H.  Lyday,  for  appellant. — On  question  of 
non-intoxicant,  Mayne  v.  State,  12  Texas  Ct.  Bep.,  806. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 
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DAVIDSON,  Presiding  Judge. — This  conviction  is  for  violating 
the  local  option  law.  Motion  for  nev?  trial  was  made  upon  two  grounds ; 
first,  that  there  is  no  evidence  of  the  fact  that  the  indictment  was 
transferred  from  the  district  to  the  county  court,  and  therefore  the 
jurisdiction  of  the  county  court  did  not  attach;  and  second,  the  evi- 
dence is  not  sufficient  to  support  the  conviction.  In  regard  to  the 
first  proposition,  the  transcript  does  not  show  that  the  order  of  trans- 
fer was  made  in  the  district  court  sending  said  indictment  to  the 
county  court  for  trial.  This  is  necessary.  It  is  not  a  question  of 
the  insufficiency  of  the  order  of  transfer.  The  question  presented  is, 
that  no  order  of  transfer  was  made.  Inasmuch  as  the  county  court 
was  not  iauthorized  to  empanel  grand  juries  or  receive  indictments, 
in  order  to  attach  jurisdiction  of  the  county  court,  there  must  be  an. 
order  entered  in  the  district  court  transferring  the  indictment  to  the 
county  court  for  trial.  Austin  v.  State,  38  Texas  Crim.  Rep.,  8; 
arts.  471,  472  and  473,  Code  Crim.  Proc. 

In  regard  to  the  second  proposition,  that  the  evidence  is  not  suf- 
ficient, the  record  shows  that  Eversall  and  Beasley  went  into  appel- 
lant's place  of  business,  and  "called  for  two  bottles."  Two  black 
pint  bottles  were  set  out,  and  their  contents  were  drank  by  said  Ever- 
sall and  Beasley,  for  which  they  paid  appellant  25  cents.  The  witness 
Eversall  testified  that  they  looked  like  beer  bottles,  and  in  his  judg- 
ment the  contents  was  beer.  He  says  he  never  drank  any  "Frosty" 
in  his  life,  and  did  not  know  how  it  tasted ;  said  he  had  dank  some  beer, 
but  not  much;  that  it  did  not  intoxicate  witness  in  the  least,  nor  did 
he  feel  any  effect  from  it ;  nor  would  he  swear  that  it  was  intoxicating, 
but  his  belief  was  that  it  was  beer.  They  did  not  call  for  Frosty  or 
beer,  but  simply  asked  defendant  "to  give  us  two  bottles."  Appel- 
lant took  the  witness  stand,  and  testified  that  he  did  not  sell  any  beer 
to  these  parties;  that  he  never  kept  beer;  that  he  did  sell  them  two 
bottles  of  Frosty;  that  it  was  put  up  in  beer  bottles,  and  looked  like 
beer,  and  tasted  like  beer,  but  was  different  from  beer  in  that  it  did 
not  intoxicate,  and  has  no  intoxicating  effect.  There  was  other  evi- 
dence to  the  effect  that  what  the  witnesses  termed  Frosty  is  a  non- 
intoxicant;  and  that  it  looks  like  and  tastes  very  much  like  beer,  and 
is  put  up  in  the  same  sort  of  bottles  as  beer.  Under  the  peculiar  facts 
of  this  case  we  believe  the  evidence  is  not  sufficient  to  sustain  the 
conviction.  It  is  not  shown  with  sufficient  certainty  that  the  liquid 
sold  by  appellant  was  an  intoxicant.  No  witness  swears,  to  it;  and  it 
is  positively  shown  that  it  is  not  beer  but  Frosty,  and  the  Staters 
witness  testifies  that  the  bottle  he  drank  did  not  have  any  effect  upon 
him.  A  case  must  be  made  out  with  sufficient  certainty  to  show  a 
violation  of  the  law. 

Reversed  and  remanded. 
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Tom  Young,  Alias  Jack  Wade  v.  The  State. 

No.  3445.     Decided  January  24,  1906. 

1. — Murder  in  Pint  Degree— Hnsband  and  Wife— Void  Marriage— Testimony 
Before  Jndge. 

Upon  a  trial  for  mnrder  where  apon  request  of  defendant's  counsel  the  jury 
was  retired  and  the  judge  presiding  passed  upon  the  admissibility  of  the  testi- 
mony of  a  State's  witness,  who  claimed  to*  be  defendant's  wife,  and  it  developed 
that  defendant  had  never  been  divorced  from  his  first  wife  to  whom  he  was 
legally  married,  there  was  no  error  in  the  court  hearing  the  testimony  of  said 
first  wife  as  to  her  marriage  to  the  defendant;  besides,  if  error,  said  fact  was 
established  by  other  testimony,  and  all  of  said  testimony  on  this  point  was  never 
introduced  before  the  jury,  but  was  admitted  before  the  judge  in  absence  of 
the  jury;  and  there  was  no  error  in  afterwards  admitting  to  the  jury  the 
testimony  of  said  witness  with  whom  the  defendant  was  living  at  the  time 
of  the  homicide  and  who  was  not  his  wife  in  law.  Following  Moore  v.  State, 
67  Law.  Rep.  Ann.,  499. 

9. — Same — ^Illegal  Marriage — Confidential  Kelationshlp. 

On  a  trial  for  murder  where  the  supposed  second  wife  of  defendant  stated 
on  cross-examination  that  during  the  commission  of  the  offense  she  believed  herself 
the  wife  of  the  defendant,  that  they  lived  and  cohabited  together  and  that  she 
had  a  child  by  him,  and  that  their  relations  were  of  that  confidential  nature 
as  exist  between  man  and  wife  and  that  they  were  both  charged  with  the  offense. 
Held  that  her  marriage  with  the  defendant  being  illegal  it  did  not  matter  however 
confidential  the  relationship  may  have  been  between  them,  or  that  she  may  have 
regarded  him  as  her  husband;  this  could  not  prevent  the  State  to  compel  her 
to  testify  against  the  defendant. 

Sn— Same— Bill  of  Sxoeptions — ^Eyldence. 

Where  the  bill  of  exceptions  taken  to  testimony  in  a  trial  for  murder  did  not 
state  what  was  said  or  took  place  in  a  county  outside  of  that  of  the  prosecution, 
except  that  something  unusual  occurred,  the  same  is  defective  and  can  not  be 
considered. 

4. — Same— Aocomplice— Syldence. 

Where  other  evidence  in  a  case  of  murder  decided  the  issue  of  whether  or 
not  the  State's  witness  was  an  accomplice  of  defendant,  there  was  no  error 
in  admitting  her  testimony,  that  in  carrying  things  to  defendant  with  which 
he  whipped  deceased  she  had  no  desire  or  intent  to  have  the  latter  injured, 
that  she  did  so  because  she  was  afraid  of  defendant 

5.— Same— Immaterial  Testimony. 

Upon  a  atrial  for  murder  there  was  no  error  in  excluding  testimony  to  the 
effect  that  deceased,  who  had  been  cruelly  whipped  to  death  by  defendant,  said 
to  the  witness  that  her  mother  beat  her  over  the  head  with  a  stick  of  wood  or 
kept  a  quirt  with  a  rod  of  iron  in  the  end  of  it  for  the  purpose  of  whipping 


6.— Same— Acta  and  Threats  of  Third  Party. 

Upon  a  trial  for  murder  where  neither  the  bill  of  exceptions  nor  the  record 
•oggested  even  remotely  that  the  mother  of  the  deceased  had  anything  to  do 
with  the  killing,  (here  was  no  error  in  excluding  testimony  that  the  mother  of 
deceased  long  prior  to  the  homicide  had  said  that  when  she  got  deceased  off 
in  the  country  that  God  damn  her  she  was  going  to  kill  her. 

7. — Same — ^Means  Used  in  Perpetrating  Crime— Eyidence. 

Where  upon  a  trial  for  murder  the  evidence  showed  that  defendant  chained 
deceased  to  a  tree  and  beat  her,  and  this  chain  was  identified  as  the  one 
introduced  in  evidence,  there  was  no  error. 
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8. — Same — PhotoirraphB — ^Bill  of  Ezoeptions. 

Where  upon  trial  for  murder  the  bill  of  exceptions  to  the  introduction  of 
certain  photographs  taken  of  the  deceased  after  her  death  did  not  show  that 
the  same  were  not  correct  photographs,  except  defendant's  objections  which  were 
not  certified  by   the  court  as   facts    that   they   were  .not    true   representations, 

there  was  no  error. 

«>. 

9. — Same— Practice — Jndir^ — ^Witness. 

Where  upon  trial  for  murder  the  trial  judge  called  a  State's  witness  who 
had  left  the  stand  to  the  bench  and  had  a  conversation  with  him  in  the  presence 
but  not  in  the  hearing  of  the  jury,  there  was  no  error. 

10. — Same— Praetioe—WitBess-^udire— Defendant's  ConnteL 

Where  upon  trial  for  murder  after  defendant  had  introduced  all  his  witnesses, 
he  requested  the  sheriff  to  call  as  a  witness  a  certain  physician  whom  the  court 
had  excused  until  the  following  morning,  whereupon  the  court  directed  the  State 
to  open  the  argument,  and  defendant's  counsel  was  told  that  he  could  use  this 
witness  or  any  other  before  beginning  his  argument,  and  the  witness  was  ten- 
dered him  immediately  after  the  State  had  opened  his  argument  and  before 
defendant's  counsel  had  made  his  argument;  and  this  same  witness,  who  was 
temporarily  excused  on  account  of  the  desperate  illness  of  his  wife,  was  several 
times  during  the  progress  of  the  trial  at  such  times  when  he  appeared  in  the 
courthouse  tendered  to  defendant  to  be  used  as  a  witness.     Held  no  error. 

11>— Sam<e    Actai  and  Conduct  of  Spectators — ^Bill  of  Sxoeptions. 

Where  after  trial  for  murder  the  defendant  objected  in  his  motion  for  new 
trial  to  the  conduct  of  spectators  during  the  trial,  but  did  not  show  in  his 
bill  that  they  interfered  in  the  trial  of  his  case,  there  was  no  error. 

IS. — Same— Argument  of  Counsel— Bill  of  Exceptions. 

Where  upon  appeal  of  a  conviction  for  murder,  there  was  no  bill  of  exceptions 
to  the  argument  of  State's  counsel  to  which  appellant  complained,  the  point 
could  not  be  considered. 

18. — Same — Charge  of  Court — Motive — Carnal  Intercourse. 

Where  upon  a  trial  for  murder  there  was  evidence  that  defendant  beat,  bruised 
and  ultimately  killed  deceased  and  in  the  course  of  his  beatings  had  carnal 
intercourse  with  her  on  one  occasion,  there  was  no  error  in  the  charge  submitting 
to  the  jury  this  phase  of  tlie  case  and  limiting  the  same  to  the  motive  with 
which  defendant  committed  the  oftense  of  murder.  Besides  defendant  could  not 
complain  since  he  did  not  object  to  this  testimony. 

14. — Same— Death  Penalty. 

Upon  an  appeal  from  a  conviction  of  murder  assessing  the  death  penalty, 
where  the  record  showed  an  unparalleled  ferocity  and  brutality  in  the  commission 
of  the  offense,  and  where  the  court  had  charged  on  every  legitimate  phase  raised 
by  the  evidence  the  judgment  will  not  be  disturbed. 

Appeal  from  the  District  Court  of  Williamson.  Tried  below  before 
Hon.  V.  L.  Brooks. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty, 
death. 

The  opinion  states  the  case. 

Sanbo  &  Shelton  and  J.  F.  Taulbee,  for  appellant. — If  the  court 
should  hold  that  the  testimony  is  sufficient  to  sustain  a  conviction, 
then  we  earnestly  insist  that  the  case  should  be  remanded  because 
the  trial  court  permitted  appellants  wife,  Maud  Nixon  Young,  to 
testify  as  shown  by  bill  of  exceptions  No.  1.  We  deem  it  unnecessary 
to  quote  the  statute  on  this  subject,  but  will  call  the  attention  of 
the  court  to  the  case  of  Dumas  v.  State,  14  Texas  Crim.  App.,  464; 


Digitized  by  LjOOQ IC 


1906J]  Young  v.  The  State.  209 

Boyd  V.  State,  26  Texas  Crim.  App.,  470;  where  this  identical  ques- 
tion is  decided  by  this  court. 

The  witness  was  used  to  prove  that  May  Benton  Young  was  not 
appellant's  wife  in  order  to  qualify  said  May  Benton  Young  as  a 
witness  against  appellant,  and  thereby  became  at  least  an  indirect  wit- 
ness against  her  husband.  If  the  direct  testimony  of  a  wife  cannot 
be  used  against  her  husband,  then  her  indirect  testimony  cannot  be 
used  for  the  same  purpose,  yet  the  trial  court  allowed  the  wife's  tes- 
timony to  be  used  for  the  purpose  of  proving  that  the  witness  May 
Benton  Young  was  not  appellant's  wife:  There  is  no  testimony  in 
the  record  except  the  testimony  of  Maud  Nixon  Young,  that  proves 
or  can  prove  that  May  Benton  Young  was  not  the  wife  of  appellant 
who  in  this  case  was  on  trial  for  a  criminal  offense.  Yet  her  testimony 
is  used  for  the  purpose  of  qualifying  another  to  testify  against  her 
husband  who  is  on  trial.  This  is  using  the  wife  as  a  witness  against 
her  husband. 

We  believe  that  this  principle  is  clearly  laid  down  in  the  authority 
cited  by  this  court,  in  the  case  of  Moore  v.  State,  67,  L.  R.  A.,  page 
499,  and  in  the  authorities  there  cited.  If  the  action  of  the  trial 
court  was  error,  it  certainly  was  a  fundamental  error  for  which  this 
case  should  be  reversed. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. — But 
in  this  connection  appellant  objected  to  the  action  of  the  court  in 
hearing  testimony  on  this  issue,  that  is,  as  to  whether  May  Benton 
was  his  wife,  in  the  absence  of  the  jury,  and  in  requiring  appellant's 
lawful  wife  to  testify  against  him.  The  State's  answer  to  these  objec- 
tions is,  that  the  qualification  of  a  witness  is  a  question  for  the  deter- 
mination of  the  court,  and  it  was  proper  for  the  jury  not  to  hear  the 
testimony  offered  upon  this  issue;  that  it  may  be  true  that  the  court 
erred  in  requiring  his  lawful  wife  to  testify  before  the  court  upon  this 
issue;  but  as  the  other  evidence  set  out  in  the  bill  is  amply  sufficient 
to  sustain  the  finding  of  the  court  that  May  Benton  was  not  his  • 
wife,  and  as  the  jury  did  not  hear  his  wife's  testimony,  no  injury  is 
shown.  The  presumption  is  that  the  court  did  not  consider  illegal 
testimony,  but  only  considered  evidence  which  was  admitted.  Crow 
V.  State,  6  Texas  Ct.  Rep.,  913;  Lara  v.  State,  decided  Dallas  Term, 
1906. 

The  court  did  not  err  in  permitting  the  State  to  introduce  in  evi- 
dence and  exhibit  to  the  jury  a  photograph  of  the  deceased,  which 
was  made  after  her  death,  showing  the  mutilated  condition  of  her 
body.  The  following  authorities  sustain  this  action  of  the  court: 
Taylor  v.  Warner,  88  Texas,  642;  Ry.  Co.  v.  Moore,  15  S.  W.  Rep., 
714;  18  Am.  &  Eng.  En.  Law  1,  ed.  424. 

BROOKS,  Judge. — Appellant  was  convicted  of  murder  in  the  first 
degree,  and  his  punishment  assessed  at  death.     The  facts  in  substance 
Vol.  49  Crlm.— 14. 
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show,  that  deceased,  who  was  a  girl  16  or  17  years  of  age,  at  the 
instance  of  her  mother,  or  on  account  of  mistreatment  on  the  part  of 
her  mother,  decided  to  live  with  appellant  and  his  wife.  The  indict- 
ment charges  that  appellant  did  unlawfully  kill  deceased  by  beating, 
bruising  and  wounding  her  with  a  blacksnake  whip  and  stick  and  a 
hoe,  and  a  hoe-handle,  and  a  rock  and  a  plank,  and  a  board  and  a 
rope,  and  by  kicking  her  with  hia  foot  and  by  stamping  her  with  his 
foot,  and  by  choking  her  with  his  hands.  These  allegations  are  amply 
proved  by  the  evidence;  and  the  facts  show  a  systematic  and  con- 
tinued infliction  of  unprecedented  cruelty  towards  a  helpless  girl  on 
the  part  of  appellant.  The  extent  of  the  cruelties  were  such  that 
finally  there  was  scarcely  a  place  on  her  body  that  did  not  evidence 
either  a  scar  or  a  sore.  The  beating  commenced  in  Falls  and  Bell 
Counties,  and  terminated  at  a  little  village  called  Florence  in  Wil- 
liamson County.  At  Florence  deceased  was  taken  in  charge  by  some 
kindly  neighbors,  and  appellant  was  arrested.  A  short  while  after 
this  deceased  died  from  the  wounds  so  cruelly  and  systematically 
inflicted  by  appellant. 

Bill  of  exceptions  number  1  shows  that  when  May  Benton  Young 
was  placed  upon  the  stand  by  the  State,  defendant's  counsel  requested 
the  court  to  have  the  jury  retired,  for  the  reason  they  had  objections 
to  said  witness  testifying  which  they  wished  and  thought  it  proper 
the  court  should  hear  and  determine  out  of  the  presence  of  the  jury. 
During  the  absence  of  the  jury  said  May  Benton  Young  testified  that 
she  had  been  married  to  defendant  on  March  13,  1903,  but  that  ^ 
defendant  subsequently  told  her  that  prior  to  said  date  he  had  another 
living  wife.  Thereupon  witnesses  Mrs.  Peter  Bedell,  Maud  Nixon 
Young,  and  Houston  P.  Young,  testified  to  the  marriage  of  appellant 
to  Maud  Nixon  Young.  White,  the  justice  of  the  peace  who  married 
Maud  Nixon  Young  to  appellant,  also  testified  to  said  facts,  and  in 
addition  to  this  the  marriage  license  was  introduced.  The  objection 
of  appellant  to  this  testimony  was  because  the  theory  of  the  defense  is 
that  this  woman  is  the  wife  of  defendant.  The  court  thereupon 
stated,  that  he  would  hear  the  evidence  as  to  who  was  the  defendant's 
wife,  and  would  exclude  from  the  consideration  of  the  jury  any  evi- 
dence that  was  not  admissible.  The  bill  of  exceptions  presenting 
this  matter  shows  that  Maud  Nixon  Young  was  never  divorced  from 
appellant  at  all;  and  therefore,  in  contemplation  of  law,  May  Benton 
Young,  with  whom  he  was  living  at  the  time  of  the  homicide,  was 
not  in  law  his  wife.  The  evidence  is  ample  to  support  this  proposi- 
tion, outside  the  testimony  of  Maud  Nixon  Young,  his  first  wife. 
Furthermore,  all  of  this  testimony  was  introduced  to  the  court  in 
the  absence  of  the  jury  and  was  never  introduced  before  the  jury,  and 
even  conceding  appellant's  contentioft  that  Maud  Nixon  Young  was 
his  wife  and  testified  to  the  fact  of  her  marriage  with  him,  because 
said  statement  would  be  a  fact  in  the  evidence  tending  to  incriminate 
appellant,  would  not  be  well  taken,  since  tiie  predicate  showing  that 
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Maud  Nixon  Young  was  the  wife  of  appellant  and  not  May  Benton 
Young,  is  doubly  established  by  the  testimony  as  disclosed  by  this 
bill.  Therefore,  we  hold  that  the  court  did  not  err  in  permitting 
May  Benton  Young  to  testify;  and  we  further  hold  that  the  mere  fact 
that  Maud  Nixon  Young  testified  before  the  court,  in  the  absence  of 
the  jury,  on  the  question  of  the  first  marriage,  would  not  be  reversible 
error,  even  conceding  that  said  fact  was  an  error.  However,  this  ques- 
tion was  decided  against  appellant's  contention  in  Moore  v.  State,  67 
Law  Eep.  Ann.,  499. 

Bill  number  2  shows  that  while  May  Benton  Young,  the  supposed 
second  wife  of  appellant,  was  testifying,  the  following  question  was 
asked  by  defendant:  "Up  to  the  time  you  were  arrested  and  brought 
down  here  in  regard  to  this  matter,  I  will  ask  you  if  you  did  not 
believe  yourself  to  be  the  wife  of  defendant,  and  if  the  relations  be- 
tween yourself  and  the  defendant  were  not  as  man  and  wife,  and  that 
you  lived  and  cohabited  together,  and  that  you  had  a  child  by  him, 
and  if  your  relations  were  not  of  that  confidential  nature  as  exist 
between  a  man  and  his  wife,  up  to  the  time  you  were  both  arrested 
charged  with  this  offense?"  To  which  question,  the  witness  answered, 
'TTes,  sir.'*  Thereupon  defendant  objected  to  the  witness  testifying 
against  defendant,  because  at  the  time  of  the  commission  of  the  alleged 
offense,  the  witness  was  the  wife  of  defendant,  living  with  him  as 
his  wife,  and  believing  herself  to  be  legally  married  to  him;  and  that 
the  confidential  relations  existing  between  herself  and  the  defendant 
were  such  as  exist  between  a  man  and  wife.  The  court  overruled  said 
objections.  Thereupon  the  witness  testified  that  defendant  whipped 
deceased  with  a  hoe  handle,  a  blacksnake  whip,  and  a  |)lank.  In  dis- 
cussing the  first  bill,  we  held  that  May  Benton  Young  was  not  the 
wife  of  appellant,  since  at  that  time  he  had  a  wife  living,  to  whom  he 
had  been  legally  married,  in  Travis  County.  It  follows  that  the  sec- 
ond marriage  was  an  illegal  marriage,  and  however  confidential  the 
relationship  may  have  been  between  appellant  and  May  Benton  Young, 
and  however  much  she  may  have  regarded  him  as  her  husband,  yet  this 
could  not  prevent  the  State  proving  what  she  knew  about  a  crime 
appellant  committed,  as  in  contemplation  of  law  she  was  not  his  wife. 

Bill  number  3  shows  that  the  State  asked  May  Benton  Young,  the 
following  questions:  Q.  *^here  did  you  go?  A.  After  we  left  with 
the  girl  we  came  on  from  Killeen,  and  from  there  to  Temple,  and 
then  to  Belton,  and  from  there  to  Mr.  Berr/s  farm.  Q.  Now  did 
anything  unusual  or  out  of  the  way  take  place?  A.  Yes,  sir.  Q. 
Where  was  it  that  it  took  place?  A.  This  side  of  Killeen."  This 
bill  is  defective,  in  that  it  does  not  state  what  was  said  took  place. 
Appellant's  objection  is  that  he  objected  to  anything  occurring  in  Bell 
County,  or  outside  of  Williamson  County.  The  witness  does  not  tes- 
tify to  anything  against  appellant,  except  that  something  unusual 
occurred. 

Bill  number  4  shows  that  appellant  objected  to  certain  testimony 
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introduced  by  the  State  through  the  witness  May  Benton  Young,  on 
the  ground  that  they  objected  to  the  same,  unless  the  niatters  inquired 
about  occurred  in  Williamson  County,  but  the  bill  does  not  show  that 
anything  occurred.     Therefore,  we  cannot  review  this  matter. 

By  bill  number  5  it  is  shown  that  May  Benton  Young  was  asked 
by  the  StAte,  ^^You  have  said  that  on  one  or  more  occasions  you  went 
to  the  wagon  and  got  the  whip  and  took  it  to  defendant,  and  that  he 
whipped  deceased.^'  A.  Yes  sir.  Q.  Why  did  you  do  that?  A.  He 
told  me  to.  Q.  I  will  ask  you  to  state  if  in  anything  and  everything 
you  did  and  took  part  in,  in  carrying  things  to  him  with  which  he 
whipped  deceased,  you  had  any  desire,  or  intent  to  have  her  injured?" 
Appellant  objected  to  anything  that  witness  might  have  thought  or 
feared  from  defendant,  which  objection  was  overruled  by  the  court. 
Witness  answered:  "No,  sir;  I  did  not  want  her  hurt.  I  did  it 
because  I  was  afraid  not  to.  I  was  afraid  because  he  had  beat  and 
whipped  me."  This  bill  is  allowed  with  this  explanation,  "that  the 
other  evidence  in  the  case  recited  the  issue  of  whether  or  not  witness 
May  Benton  was  an  accomplice  of  the  defendant.?'  We  see  no  legal 
objection  to  this  testimony. 

The  eighth  bill  complains  that  the  court  erred  in  refusing  to  permit 
appellant  to  ask  May  Benton  Young  the  following:  "I  will  ask  you 
whether  or  not  Alma  (deceased)  told  you  that  her  mother  beat  her  over 
the  head  with  a  stick  of  wood."  To  which  question  appellant  expected 
the  witness  to  answer,  yes.  This  testimony  was  objected  to  by  the  State 
on  the  ground  that  it  was  inadmissible.  The  holding  of  the  court  was 
correct. 

In  bill  number  9  appellant  propounded  the  following  question  to 
May  Benton  Young:  "I  will  ask  you  if  old  Mrs.  Hinton,  the  mother 
of  the  dead  girl,  kept  a  quirt  with  a  rod  of  iron  in  the  end  of  it  for 
the  purpose  of  whipping  that  girl?"  This  testimony  was  objected  to 
on  the  ground  of  immateriality,  remoteness  and  a  conclusion  of  the 
witness.     We  see  no  error  in  the  court's  excluding  it. 

Bill  number  10  shows  that  appellant  asked  May  Benton  Young  this 
question:  '*0n  an  occasion  first  before  the  Hintons  left  you,  I  will 
.  ask  you  if  the  mother  of  this  girl  did  not  say  that  when  she  got  her 
ofif  in  the  country  that  God  damn  her  she  was  going  to  kill  her." 
The  ground  of  the  State's  objection  is  not  stated  in  the  bill.  But  we 
are  at  a  loss  to  know  upon  what  theory  this  testimony  was  admissible. 
At  best  it  could  but  constitute  a  threat  of  a  mother,  and  there  is 
nothing  in  the  bill,  nor  the  record,  suggesting  even  remotely  that  her 
mother  had  anything  to  do  with  the  killing. 

Bill  number  12  complains  that  the  State  introduced  in  evidence  a 
chain  mentioned  in  May  Benton  Young's  testimony.  Said  chain  was 
about  four  and  one-half  feet  long,  and  weighed  about  five  pounds. 
Objection  to  the  introduction  of  said  chain  was,  that  it  is  not  alleged 
as  a  means  by  which  any  of  the  assaults  were  committed.  May  Ben- 
ton's testimony  referred  to  by  the  bill,  shows  that  appellant  chained 
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deceased  to  a  tree,  and  beat  her;  and  this  chain  was  identified  as 
the  chain  with  which  he  had  chained  her.     There  was  no  error  in  this. 

Bill  number  13  shows  that  appellant  objected  to  the  introduction 
by  the  State  of  the  photographs  taken  of  deceased  after  her  death. 
The  grounds  of  objection  being  that  the  pictures  were  not  true  repre- 
sentations of  the  girl,  and  were  not  taken  until  after  certain  opera- 
tions had  been  performed  upon  her  by  the  attending  physicians. 
These  objections  are  not  certified  by  the  court  as  facts.  If  the  pic- 
tures were  true  representations,  or  measurably  true  representations  of 
the  condition  of  the  body  of  deceased  after  death,  we  know  of  no  rule 
of  law  that  would  exclude  their  admission  as  testimony.  If  they  were 
not  true  or  measurably  true  representations  at  least,  they  should  not 
have  been  introduced;  but  in  the  shape  the  bill  is  presented  to  us, 
there  is  nothing  therein  showing  that  the  same  were  not  correct  photo- 
graphs, except  appellant's  objections.  The  grounds  of  objection  are 
not  certificates  of  the  judge  that  such  were  facts. 

Bill  number  15  complains  that  after  the  witness  Carroll  Thomas 
had  left  the  witness  stand,  the  court  called  said  witness  to  the  judge's 
bench,  where  he  had  a  conversation  with  said  witness,  in  the  presence 
but  not  in  the  hearing  of  the  jury.  We  know  of  no  law  that  precludes 
this  action  on  the  part  of  the  court. 

Bill  number  16  shows  that  after  appellant  had  introduced  all  of 
his  witnesses,  he  requested  the  sheriff  to  call  the  witness  Dr.  0.  B. 
Atkinson.  Whereupon  the  court  informed  counsel  that  said  witness 
had  been  excused  until  9  o'clock  the  following  morning,  and  that  he 
would  permit  the  State  to  open  the  argument  before  the  return  of 
said  witness,  if  defendant  had  no  further  evidence  to  introduce. 
Appended  to  this  bill  is  a  long  explanation  by  the  court,  showing,  in 
substance,  that  Dr.  Atkinson  was  summoned  as  a  witness,  but  the 
defendant  announced  ready  for  trial  with  the  understanding  that  Dr. 
Atkinson  could  not  be  present  on  account  of  the  vei7  serious  illness 
of  his  wife.  After  said  statement,  defendant  continued  to  announce 
ready  for  trial.  However,  during  the  trial  of  the  case.  Dr.  Atkinson 
came  into  the  courtroom,  and  was  sworn  as  a  witness  at  the  request  of 
both  parties.  He  then  stated  to  the  court  that  his  wife  was  very 
sick,  having  given  birth  to  a  child  at  5  o'clock  that  morning,  and 
requested  that  he  be  not  compelled  to  remain  at  Georgetown.  State's 
counsel  thereupon  indicated  to  the  court  that  he  did  not  intend  to 
use  Dr.  Atkinson  and  if  defendant  desired  to  use  him  to  do  so  at  that 
time.  This  defendant  declined  to  do,  and  also  declined  to  excuse  him. 
Thereupon  the  court  held  Dr.  Atkinson  at  the  courthouse  from  9 
o'clock  in  the  morning  until  3:30  o'clock  in  the  afternoon  of  the 
same  day.  At  this  time,  Dr.  Atkinson  showed  the  court  by  satisfac- 
tory evidence,  that  his  wife  was  desperately  sick,  and  that  his  presence 
at  Florence  was  imperatively  demanded  for  that  reason.  The  court 
thereupon  again  caused  the  witness  to  be  tendered  to  defendant 
at  the  conclusion  of  the  testimony  of  the  witness  Carroll  Thomas. 
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Defendant  again  refused  to  use  him,  and  refused  to  state  whether  or 
not  he  intended  to  use  him,  and  also  refused  to  excuse  him.  Some- 
time after  this,  Dr.  Atkinson  was  present  in  court,  and  he  was  ten- 
dered to  counsel  for  defendant  by  the  court,  and  counsel  for  defendant 
was  also  then  told  that  he  could  not  only  use  him,  but  any  other  wit- 
ness he  desired,  before  beginning  the  argument  of  the  case.  The 
witness  was  tendered  appellant  immediately  after  the  State  had  opened 
the  argument  of  the  case,  and  before  appellant's  counsel  had  made  their 
argument.  This  bill  not  only  shows  no  error,  but  manifests  a  degree 
of  obstinacy  on  the  part  of  appellant's  counsel. 

There  are  various  errors  urged  in  appellant's  motion  for  new  trial. 
Most  of  them  have  been  discussed  in  the  above  bills.  Among  others, 
appellant  complains  in  his  motion  that  spectators  were  permitted  to 
lean  on  the  jury  box  and  crowd  the  courtroom.  Appellant  also  com- 
plains that  the  spectators  at  the  time  of  the  verdict  indulged  in  certain 
conduct  not  disclosed  in  motion  nor  bill.  If  the  spectators  interfered 
with  the  trial  of  this  case,  the  record  does  not  show ^ that  fact;  nor  has 
any  bill  indicated  anything  of  the  kind.  The  bare  allegation  in  the 
motion  is  not  sufficient. 

Appellant  also  complains  of  the  argument  of  the  assistant  district 
attorney.  There  is  no  bill  presenting  tliis  matter.  He  also  objects  that 
State's  counsel  was  permitted  to  discuss  the  rape  of  deceased  by  de- 
fendant, because  he  was  not  charged  with  this  offense;  and  in  not 
instructing  the  jury  to  disregard  said  argument.  There  is  no  bill 
presenting  this  matter. 

Appellant  in  motion  for  new  trial  objects  to  the  following  portion 
of  the  court^s  charge:  'Certain  evidence  has  been  permitted  to  be 
introduced  before  you,  which  it  is  claimed  by  the  State  shows  that 
the  defendant  assaulted  deceased,  for  the  purpose  of  having  or  that 
defendant  did  in  fact  have  sexual  intercourse  with  said  deceased. 
You  are  at  liberty  to  consider  said  evidence  for  what,  if  an3rthing, 
you  consider  it  worth,  in  determining  the  motive  with  which  defendant 
committed  the  offense  charged  in  the  indictment,  if  you  find  that  he 
committed  such  offense  at  all.  But  you  have  not  the  right  to  con- 
sider said  evidence  for  any  other  purpose  whatsoever  in  determining 
either  the  question  of  his  guilt  or  innocence  of  the  offense  charged, 
or  in  determining  the  amount  or  character  of  his  punishment,  if  any, 
or  for  any  other  purpose."  As  we  understand  it,  the  evidence  shows 
that  appellant  beat,  bruised  and  ultimately  killed  deceased  in  the  mode 
and  manner  above  detailed,  and  in  the  course  of  his  beatings  had  carnal 
intercourse  with  her  on  one  occasion.  It  seems  that  the  trial  court 
permitted  the  introduction  of  this  testimony  (there  being  no  bill  re- 
served to  the  same)  upon  the  theory  that  it  furnished  a  motive  for  the 
killing;  that  deceased  would  not  submit  willingly  to  appellant's  carnal 
desires,  and  that  furnished  the  motive  for  the  brutal  manner  in  which 
she  was  beaten.  As  we  understand  it,  the  above  charge  limited  said 
testimony  to  proving  said  motive.     If  it  be  conceded  there  was  error 
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in  the  same,  it  could  not  have  injured  appellant,  since  there  was  no 
bill  to  the  introduction  of  the  testimony. 

We  have  never  had  a  record  in  this  court  that  equaled  the  unpar- 
elleled  ferociiy  and  brutality  manifested  in  this  one.  The  jury  have 
seen  fit  to  give  appellant  the  death  penalty ;  the  trial  court  has  charged 
on  every  legitimate  phase  raised  by  the  evidence.  The  above  excep- 
tion is  the  only  objection  urged  to  the  charge.  We  think  the  evidence 
disclosed  by  this  record  amply  warranted  the  verdict  of  the  jury,  and 
the  judgment  is  affirmed. 

Affirmed, 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 


QuB  Jackson  v.  The  State. 

No.  3483.    Decided  January  24,  1906. 

1. — ^Buylaiy — ^Evidenoe— ^^nfetsion. 

Where  upon  a  trial  for  burglary,  there  was  nothing  in  the  attending  circum- 
Btances  which  would  exclude  defendant's  confession  unless  it  was  the  statement 
of  the  officer  to  whom  it  was  made,  that  at  the  time,  from  the  way  defendant 
was  complaining  be  would  be  dead  in  an  hour,  and  that  this  condition  so 
operated  on  the  mind  of  defendant  as  to  render  his  confession  involuntary;  and 
it  appeared  that  the  same  confession  was  made  to  another  witness  and  this 
withoat  objection,  there  was  no  error  in  admitting  the  same,  as  presented  under 
the  bill  ci  exceptions. 

2. — Same— SuiBeienosr  of  Xrideiioe— Want  of  Oonsent. 

Where  upon  a  trial  for  burglary,  the  evidence  was  certain  as  to  the  breaking 
into  the  hoose  and  taking  therefrom  a  lot  of  whisky,  which  was  afterwards 
'located  in  a  house  which  appellant  entered  for  the  purpose  of  taking  it  away, 
and  when  approached  by  the  officer  fled;  and  which  taken  together  with  his 
confession  sufficiently  connected  him  with  the  burglary;  the  want  of  consent 
of  the  owner  being  accounted  for  by  his  death,  the  same  was  sufficiently  proven 
to  sustain  the  conviction. 

S^— flame— Pottponement— Absent  Witneti. 

Where  upon  a  trial  for  burglary,  it  appeared  from  the  record  that  one  of 
defendant's  witnesses  could  have  been  obtained  in  thirty  minutes  or  less  time, 
and  there  seemed  to  have  been  no  further  effort  to  obtain  the  witness  than  an 
agreement  to  phone  for  him,  defendant's  counsel  having  agreed  in  the  meantime 
to  proceed  with  the  argument,  which  continued  for  an  hour  and  a  half  or  two 
hours,  there  was  no  merit  in  defendant's  bill  of  exception  of  failure  of  the 
court  to  postpone  the  trial  for  said  witness. 

4. — flame— Arrument  of  CouBiel— Keply— BestriotioBS  on  Argument. 

Upon  a  trial  for  burglary  where  defendant's  counsel  in  his  argument  attacked 
the  efficiency  of  the  officers,  there  was  no  reversible  error  in  the  fact  that  the 
prosecuting  attorney  in  his  reply  defended  said  officers.  See  opinion,  however, 
criticising  practice  of  counsel  to  travel  outside  of  the  record. 

S. — flame — Charge  of  Conrt— Hight-Tlme  Burglary— Application  of  Law. 

While  it  is  always  the  better  and  safer  practice  in  submitting  the  law  of 
the  case  to  apply  it  directly  to  the  facts  and  to  omit  all  portions  of  the  statutes 
which  are  not  embraced  in  the  indictment;  yet,  where  the  court  instructed  the 
law  as  to  a  night-time  burglary  as  charged  in  the  indictment  when  it  applied 
the  law  to  the  facts  and  confined   the  jury  thereto,   there   was   no   reversible 
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error  that  in  another  portion  of  the  general  charge  the  court  gave  the  general 
statutory  definition  of  burglary,  which  includes  daytime  burglary. 

6. — Same — Charge  of  Court — Cireuinstaiitlal  Evidenee — ^Want  of  Consent — Death 
of  Alleged  Owner. 
Where  upon  trial  for  burglary,  the  State  had  to  rely  upon  circumstantial 
evidence  to  prove  want  of  consent  of  the  alleged  owner  because  of  his  death 
subsequent  to  the  burglary  and  prior  to  the  trial,  there  was  no  error  in  the 
court's  charge  that  the  want  of  consent,  like  any  other  fact  in  the  case,  may 
be  established  by  circumstantial  evidence  or  otherwise. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below  be- 
fore Hon.  E.  B.  Muse. 

Appeal  from  a  conviction  of  burglary;  penalty^  ten  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

W.  T.  Conner,  for  appellant. — On  question  of  warning  and  confes- 
sion, Gay  V.  State,  2  Texas  Crim.  App.,  127 ;  Haynie  v.  State,  id.,  168. 
On  question  of  want  of  consent,  Garcia  v.  State,  26  Texas,  209 ;  Jones 
V.  State,  8  Texas  Crim.  App.,  648.  On  question  of  charge  of  court, 
Tooney  v.  State,  5  Texas  Crinu  App.,  163 ;  Ferguson  v.  State,  4  id.,  156. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  fpr  a  night- 
time burglary,  the  punishment  being  fixed  at  ten  years  confinement 
in  the  penitentiary.  Objection  was  urged  to  the  introduction  of  ap- 
pellant's confession  made  to  Brice,  night  captain  of  police.  When 
appellant  was  arrested,  a  wound  was  found  upon  his  back.  There  is 
some  question  in  regard  to  this  wound,  whether  it  was  infiicted  by  a 
bullet  or  cut  by  broken  glass.  The  ofl&cer  took  appellant  into  a  room' 
at  the  city  hall,  and  warned  him  that  any  statement  he  might  make 
would  be  used  as  evidence  against  him  but  could  not  be  used  for  him ; 
that  he  then  asked  appellant  who  was  with  him  when  he  burglarized 
the  house,  and  he  said  "nobody;  that  he  was  by  himself.'*  The 
officer  then  said,  "Boy,  you  could  not  carry  all  of  that  stuff  yourself." 
Defendant  replied,  'T  made  two  trips.''  The  court  says  this  testimony 
was  admitted  without  objection,  and  so  went  to  the  jury;  but  after 
the  State  rested  its  case,  motion  was  made  to  exclude  i^  which  was 
overruled.  The  bill  further  recites  that  appellant  had  a  split  on 
his  back  an  inch  long,  which  the  officer  said  he  did  not  think  was 
serious,  although  appellant  was  complaining  very  much  and  all  the 
time  about  it.  It  is  further  stated  in  the  bill,  that  the  officer 
stated  that  he  said  to  defendant  that  from  the  way  he  was  com- 
plaining he  (officer)  thought  appellant  would  be  dead  in  an  hour. 
That  under  these  circumstances  this  confession  was  admitted.  It  was 
further  shown,  however,  that  the  wound  was  not  serious.  Appellant 
cites  us  to  Gay  v.  State,  2  Texas  Crim.  App.,  127;  Haney  v.  State,  2 
Texas  Crim.  App.,  168.    We  do  not  believe  either  of  these  cases  are  in 
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point.  There  is  no.  question  of  the  fact  that  appellant  was  nnd^f 
arrest  at  the  time  the  statements  were  made,  nor  is  there  any  question 
of  the  fact  that  he  was  properly  warned.  The  statute  provides  that 
the  confession  may  be  used  in  evidence,  if  it  appear  that  the  same  was 
freely  made  without  compulsion  or  persuasion  under  the  rules  pre- 
scribed in  article  790.  That  article  provides  that  such  confession 
shall  not  be  used  if  at  the  time  of  making  the  confession  the  party 
was  under  arrest  or  in  custody,  unless  voluntarily  made  after  being 
cautioned  that  it  could  be  used  against  him,  etc.  There  is  nothing 
in  this  confession  or  the  attendant  circumstances  which  would  exclude 
it,  unless  the  statement  of  the  officer  to  the  effect  that  he  would  b6 
dead  in  an  hour,  so  operated  upon  the  mind  of  appellant  as  to  render 
the  confession  incompetent.  Practically  the  same  confession  was  made 
to  another  witness,  and  this  without  objection.  We  do  not  believe 
the  statement  of  the  officer  to  the  defendant  that  from  the  way  he 
was  complaining,  he  would  be  dead  in  a  hour,  operated  to  Aow  that 
the  confession  was  not  properly  admissible.  There  was  no  hope  of 
escaping  punishment  or  inducement  held  out  to  appellant  to  make 
a  statement.  If  this  had  been  made  to  appear  the  confession  would 
have  been  inadmissible.  We  are  of  opinion  that  as  the  bill  presents 
the  matter  there  was  no  error  in  permitting  the  statement  through 
the  witness  to  go  to  the  jury. 

It  is  contended  that  the  court  shou]4  have  charged  the  jury  that 
the  evidence  was  not  sufficient  to  sustain  the  conviction.  We  do  not 
agree  with  this  contention.  The  evidence  is  certain  and  positive  as  to 
the  breaking  into  the  house  and  taking  therefrom  a  lot  of  whisky. 
Subsequent  to  the  burglary  the  stolen  property  was  located  in  a  house 
which  was  watched  by  the  officers.  Appellant  approached  and  entered 
the  house,  for  the  purpose  of  taking  the  goods  away.  When  the  offi- 
cers approached  him  in  the  house  he  fled,  but  was  finally  captured. 
His  confession  is  sufficient  to  connect  him  with  the  burglary,  taking 
the  confession  with  the  other  facts  stated.  The  only  other  question 
bearing  upon  this  phase  of  the  case  was  the  failure  of  the  State  to 
prove  positively  the  want  of  consent  of  the  alleged  owner.  This  is 
accounted  for  by  the  fact  that  the  alleged  owner  died  before  the  case 
came  to  trial.  We  think  the  circumstances  sufficiently  show  a  want  of 
consent  of  the  owner. 

Appellant  filed  a  bill  of  exceptions  to  the  failure  of  the  court  to  post- 
pone the  trial  until  his  witness  Dr.  Johnson  could  be  brought  into 
court  This  bill  is  quHlified  by  the  court  to  the  effect  that  he  knew 
nothing  of  an  agreement  between  defendant's  counsel  and  the  sheriff 
and  the  doctor,  if  any  such  agreement  was  made ;  that  the  court  waited 
for  the  ''phoning  process  for  the  doctor,  which  took  place  in  another 
part  of  the  courthouse  building;  and  then  counsel  for  defendant  agreed 
to  proceed  with  the  argument  of  the  case,  and  that  the  doctor  could 
be  put  on  the  stand  at  any  time  before  the  argument  was  concluded. 
The  case  was  argued  pro  and  eon  at  length,  no  limit  being  placed  on 
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the  argument.  The  doctor  never  came;  probably  an  hour  and  a  half 
or  two  hours  having  elapsed.  The  doctor  was  to  be  at  the  drugstore, 
across  the  street  from  the  courthouse  when  the  case  was  being  tried, 
and  had  agreed  to  be  present  or  at  the  drugstore  in  case  his  testimony 
was  needed.'^  The  motion  was  based  upon  the  statement  that  the  physi- 
cian could  be  obtained  in  thirty  minutes  or  less  time.  Under  this  state- 
ment there  was  no  error  shown  by  the  bill  of  exceptions.  If  as  stated  the 
witness  could  have  been  obtained  in  thirty  minutes  or  less  time,  there 
seems  to  have  been  no  further  effort  than  the  phoning  process  mentioned 
by  the  court,  and  the  argument  continued  for  an  hour  and  a  half  or  two 
hours,  and  no  further  attempt  seems  to  have  been  made  to  secure  the 
attendance  of  this  witness. 

As  explained  by  the  court  the  next  bill  of  exceptions,  which  was  re- 
served to  the  argument  of  the  county  attorney,  shows  no  error.  An 
attack  had  been  made  upon  the  officers  by  the  defendant's  counsel,  to 
the  eiBfect  that  they  showed  great  diligence  in  arresting  parties  who 
burglarized  saloons;  and  that  they  were  never  able  to  catch  any  other 
character  of  burglars.  Replying  to  this,  the  county  attorney  said  in 
substance  that  no  set  of  officers  were  more  diligent  in  the  discharge 
of  their  duty  than  the  police  force  of  the  city  of  Dallas,  and  an  ex- 
amination of  the  docket  then  in  front  of  the  judge  would  show  that 
they  had  discharged  their  duty  in  arresting  burglars  that  were 
in  no  way  connected  with  saloons,  and  that  their  conduct  in  this  regard 
would  be  astonishing.  Under  the  decisions  this  could  not  constitute 
such  error  as  would  authorize  a  reversal  of  the  judgment.  The  attack 
was  made  by  appellant's  counsel  upon  these  officers,  and  this  was  a 
reply.  We  desire  to  say  here,  however,  that  counsel  for  either  the  State 
or  defendant  should  avoid  going  outside  the  record  in  their  arguments  and 
placing  before  the  jury  matters  not  testified  by  witnesses  or  not  made 
a  part  of  the  case.  We  desire  to  express  the  hope  that  trial  courts 
will  restrain  this  character  of  argument.  It  is  not  necessary  and  ought 
not  to  be  permitted.  Counsel  upon  either  side  should  not  permit  them- 
selves to  be  so  carried  away  in  their  zeal  as  to  forget  the  fact  that  the 
case  is  to  be  tried,  prosecuted  and  defended,  upon  the  record,  and  not 
upon  extraneous  matters. 

The  court  inserted  in  the  charge  the  general  statutory  definition  of 
burglary.  Exception  was  reserved  to  this  in  motion  for  new  trial,  be- 
cause it  did  not  limit  the  entry  to  one  at  night,  aa  charged  in  the  in- 
dictment, and  permitted  the  jury  to  find  the  burglary  may  have  been 
committed  in  the  daytime.  While  that  part  of*  the  statute  with  refer- 
ence to  a  daytime  burglary  was  unnecessary  and  should  not  have 
been  stated  even  in  the  general  definition,  it  does  not  amount  to  such 
error  as  would  authorize  the  reversal  of  this  judgment.  This  burglary 
was  committed  at  night.  When  the  court  applied  the  law  to  the  facts, 
he  confined  the  jury  to  the  oflfense  as  charged,  to  wit:  a  burglary  at 
night.  It  is  always  the  better  and  safer  plan  in  submitting  the  law 
of  the  case  to  apply  it  directly  to  the  facts,  omitting  all  portions  of 
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the  statute  which  are  not  embraced  in  the  indictment.     As  given  in 
this  case,  there  was  no  such  error  as  requires  a  reversal. 

Nor  was  there  any  error  in  the  court  charging  the  jury  that  the  want 
of  consent,  like  any  other  fact  in  the  case,  may  be  established  by  cir- 
cumstantial evidence  *^or  otherwise.^'  The  State  had  to  rely  upon  cir- 
cumstantial evidence  to  prove  a  want  of  consent  of  the  alleged  owner, 
because  of  his  death  subsequent  to  the  burglary  and  prior  to  the  trial. 
Wherever  direct  or  positive  evidence  cannot  be  obtained  to  show  the 
want  of  consent,  resort  to  circumstantial  evidence  can  be  had.  Here 
the  State  was  under  the  necessity,  by  reason  of  the  death  of  the  alleged 
owner,  to  prove  his  want  of  consent  by  circumstances;  and  where  this 
is  the  case,  it  may  not  be  error  for  the  court  to  charge  the  jury  that 
such  want  of  consent  may  be  proved  by  circumstances.  Such  charge 
is  not,  as  contended  by  appellant,  on  the  weight  of  evidence.  It  simply 
informs  the  jury  of  the  fact  that  the  want  of  consent  may  be  so  es- 
tablished. It  does  not  point  out  any  circumstance  or  fact  or  com- 
bination of  circumstances  or  facts,  by  w^hich  such  want  of  consent  may 
be  proved.  It  simply  states  the  law  to  be  that  under  such  a  state  of 
case  the  want  of  consent  may  be»  thus  established.  As  the  case  is 
presented  by  this  record,  we  are  of  opinion  there  was  no  such  error  on 
the  trial  as  authorizes  a  reversal ;  and  the  judgment  is  therefore  affirmed. 

Affirmed. 


Fred  Neill  v.  The  State. 

No.  3523.     Decided  January  24,  1906. 

1. — ^Bape— Aggravated  Assault— Evidence— Impeaohment — C^eneral  Bepntatlon 
— Snr-rebnttal. 
Upon  a  trial  for  rape  where  the  State  had  laid  a  predicate  to  impeach  de- 
fendant and  during  the  introduction  of  its  evidence  in  rebuttal  to  the  testimony 
of  the  defendant,  introduced  said  impeaching  testimony,  completely  impeaching 
defendant's  statement  made  on  the  witness  stand  with  reference  to  a  conversation 
had  with  said  impeaching  witness ;  it  was  error  to  thereupon  refuse  the  defendant 
to  prove  his  general  reputation  for  truth  and  veracity  on  account  of  its  being 
in  8ur-rebutUl.     Swain  v.  State,  86  S.  W.  Rep.,  335. 

8. — Same — ^Evidence— Acts  of  Third  Party — Oplnm  Piend — Certificate  of  Jndge. 

On  a  trial  for  rape  the  fact  that  the  mother  of  the  prosecutrix  was  addicted 
to  the  opium  habit  could  not  be  introduced  in  evidence  unless  it  shed  some 
legitimate  light  upon  the  guilt  or  innocence  of  defendant.  However,  the  cer- 
tificate of  the  judge  to  defendant's  bill  of  exceptions  does  not  verify  the  state- 
ment. 
8. — Same — Evidence — Books  of  Physician  to  Show  Birth — ^Age  of  Prosecutrix. 

Upon  a  trial  for  rape  where  proper  predicate  was  laid,  the  books  kept  by  a 
physician  were  admissible  to  show  the  birth  of  the  prosecutrix. 

4. — Same— Evidence — ^Acts  and  Crimes  of  Third  Party. 

Upon  a  trial  for  rape  it  was  inadmissible  to  introduce  testimony  that  a 
companion  of  defendant  upon  a  previous  occasion  had  been  charged  with 
seduction,  the  said  party  not  being  a  witness  in  the  case  and  was  only  referred 
to  by  defendant  as  being  along  upon  a  drinking  trip  the  evening  prior  to  the 
alleged  assault  together  with  defendant,  prosecutrix  and  another  female. 
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i. — Same — Charsre  of  Court — ^Aggravated  Assault. 

See  opinion  of  court  for  a  charge  on  aggravated  assault  upon  a  trial  for 
rape,  which  was  held  to  be  correct  under  the  evidence. 

Appeal  from  the  District  Court  of  Johnson.  Tried  below  before 
Hon.  0.  L.  Loekett. 

Appeal  from  a  conviction  of  aggravated  assault)  penalty,  a  fine 
of  $800. 

The  testimony  in  the  case  is  very  voluminous  and  obscene,  and  the 
issue  between  the  State  and  the  defendant  was  narrowed  down  as  to 
whether  defendant  used  undue  force  or  was  merely  attempting  to  have 
sexual  intercourse  with  the  prosecutrix  with  her  consent.  The  prose- 
cutrix testified  that  the  defendant  threw  her  down  and  choked  her 
and  attempted  with  the  assistance  of  another  man  to  have  carnal  inter- 
course with  her,  and  that  a  long  struggle  ensued  between  her  and 
them;  but  her  testimony  fails  to  show  penetration. 

On  the  part  of  the  defense,  acts  of  undue  familiarity  of  prosecutrix 
with  defendant  and  others  was  shown,  and  that  on  the  night  of  the 
alleged  occurrence,  two  strangers  passed  near  by  the  place  where  the 
alleged  rape  was  said  to  have  occift-red  and  did  not  see  or  hear  any- 
thing unusual,  but  saw  defendant's  companion  and  another  female  in 
a  surrey.  Prosecuting  witness  admitted  that  she  and  defendant  to- 
gether with  another  man  and  woman  were  out  riding  that  night,  and 
that  defendant  attempted  to  ravish  her  on  the  side  of  the  road  at  the 
very  time  the  said  strangers  passed  near  by. 

S.  C,  Padelford,  Odell,  Phillips  &  Johnson,  for  appellant. 

Howard  Martin,  Assistant  Attorney-Gleneral,  for  the  State. 

BROOKS,  Judge. — Appellant  was  charged  with  the  offense  of  rape, 
and  the  jury  found  him  guilty  of  an  aggravated  assault,  and  his  punish- 
ment was  fixed  at  a  fine  of  $800. 

Appellant's  first  bill  of  exceptions  complains  of  the  following :  While 
appellant  was  on  the  stand  in  his  own  behalf,  the  State  laid  the  predicate 
to  contradict  the  defendant  by  one  Will  Grigsby,  propounding  to  said 
defendant  the  following  question:  "Is  it  not  a  fact  that  you  met 
Will  Grigsby  there  (meaning  on  Henderson  street  near  Walsh's  res- 
taurant) and  called  him  and  told  him  you  wanted  to  have  a  talk  with 
him,  and  after  he  stopped  there  you  told  him  you  wanted  him  to  see 
the  girl  (meaning  prosecutrix)  that  you  were  in  a  lot  of  trouble,  and 
if  something  was  not  done  you  would  likely  have  to  spend  a  part  of 
your  life  in  the  State  prison.  To  which  appellant  answered,  'No,  sir, 
i  never  told  him  anything  of  the  kind.'  After  the  State  and  the  de- 
fendant had  closed  their  testimony,  the  State  then  introduced  Will 
Grigsby  and  propounded  to  him  a  question  embodying  all  of  the  facts 
for  which  the  predicate  had  been  laid  on  cross-examination  of  de- 
fendant as  above  stated,  and  the  witness  was  permitted  to  answer. 
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'Yes,  sir,  I  did.'  Thus  completely  impeaching  appellant  to  the  extent 
that  it  could  be  done  by  one  witness.  After  witness  Will  Grigsby 
had  left  the  stand,  appellant  offered  to  introduce  and  would  have  proved 
the  general  reputation  for  truth  and  veracity  of  appellant  to  be  good 
by  various  witaiesses."  The  State  objected  to  this  testimony,  ''for  the  ^ 
reason  that  the  predicate  for  the  impeachment  and  contradiction  of 
the  defendant  was  laid  while  defendant  was  upon  the  stand  and  was 
testifying,  and  before  defendant  had  closed  his  case,  and  while  the 
said  witness  was  still  available  to  defendant  and  present  in  the  court- 
room, and  for  the  reason  that  the  prosecuting  witness,  Willie  Davis 
in  her  testimony  testified  before  defendant  had  testified,  and  that  de- 
fendant had  ample  opportunity  to  bring  in  rebuttal  testimony  as  against 
the  witness,  Willie  Davis,  and  also  to  introduce  testimony  as  to  his 
general  reputation,  before  he  closed  his  case.''  The  court  sustained 
the  objection,  and  made  the  following  statement:  "The  State  had  in- 
troduced its  testimony  in  the  main,  and  rested,  and  defendant  then 
introduced  his  testimony,  including  the  testimony  of  himself,  and  the 
evidence  of  defendant  and  State's .  witness,  Willie  Davis,  is  as  con- 
flicting as  it  can  be  on  every  material  issue  and  point,  almost  in  the 
whole  evidence  of  the  two  witnesses — each  contradicting  the  statement 
made  by  the  other.  The  State  then  introduced  rebuttal  testimony 
to  the  defendant's  testimony,  and  during  that  time  introduced  the 
witness,  Will  Grigsby,  in  which  he  testified  to  a  conversation  with  de- 
fendant that  is  set  out  in  the  testimony  of  said  witness,  Grigsby, 
and  before  the  court  had  ruled  on  the  question,  the  court  stated  to 
counsel  for  defendant  that  he  knew  of  no  authority  by  which  tlie 
evidence  could  be  introduced  in  rebuttal  to  the  State's  rebuttal  evidence, 
and  if  the  counsel  could  furnish  the  court  with  an  authority  at  any 
time  before  the  argument  closed,  the  evidence  would  be  admitted,  and 
that  the  court  now  says  that  he  will  not  close  the  argument  in  this 
case  before  six  o'clock  this  evening — ^it  being  then  about  10:30  a.  m. 
Defendant's  counsel  stated  to  the  court  that  if  the  defendant  was  en- 
titled to  the  evidence  at  all  he  wanted  it  before  the  argument  began." 
The  statute  authorizes  the  evidence  to  be  introduced  at  any  time  before 
the  close  of  the  argument,  within  the  sound  discretion  of  the  court. 
It  appears  from  this  bill  that  while  the  State  had  laid  a  predicate  to 
impeach  appellant,  it  had  not  done  so  by  the  witness  Grigsby  until 
it  was  introducing  its  evidence  in  rebuttal.  There  was  no  occasion 
for  appellant  to  introduce  testimony  as  to  his  character  until  there 
had  been  an  effort  made  to  impeach  him.  The  mere  fact  that  prose- 
cutrix's and  appellant's  testimony  was  contradictory,  one  of  the  other, 
would  not  per  se  authorize  appellant  to  introduce  evidence  of  good 
character  for  truth  and  veracity.  Nor  would  the  sheer  fact  that  the  . 
State  had  laid  a  predicate  on  the  cross-examination  of  appellant  per 
se  authorize  appellant  to  introduce  evidence  of  good  character.  But 
the  moment  that  the  State  did  put  a  witness  on  the  stand  and  im- 
peached appellant,  then  appellant  was  authorized  thereby  to  introduce 
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evidence  of  his  general  reputation  for  truth  and  veracity.  A  case  that 
seems  to  be  altogether  in  point  is  Swain  v.  State,  86  S.  W.  Bep.,  335;  and 
see  also  Long  v.  State,  17  Texas  Crim.  App.,  128;  Thomas  v.  State, 
18  Texas  Crim.  App.,  213.  It  follows,  therefore,  that  the  trial  court 
erred  in  refusing  to  permit  the  introduction  of  this  testimony  as  to  his 
good  character. 

Appellant  also  objected  to  the  State  asking  the  prosecutrix,  the  fol- 
lowing question:  "Do  you  know  whether  or  not  she  (meaning  witness' 
mother)  is  addicted  to  the  opium  habit?"  To  which  appellant  ob- 
jected, because  it  has  nothing  to  do  with  this  case ;  and  over  appellant's 
objection  the  court  permitted  the  witness  to  answer:  "She  eats  it 
some.''  This  appears  as  j^bove  stated,  according  to  the  report  of  the 
stenographer.  As  to  whether  or  not  the  evidence  has  anything  to  do 
with  this  case  is  not  such  an  objection  as  we  can  pass  upon.  The  fact 
that  appellant  states  it  has*  nothing  to  do  with  it,  is  not  a  certificate 
of  that  fact  by  the  judge.  But  in  view  of  the  reversal  on  another  ground, 
we  would  suggest  that  the  habits  of  the  parents  of  the  prosecutrix  could 
not  be  introduced  in  evidence,  unless  they  shed  some  legitimate  light 
upon  the  guilt  or  innocence  of  appellant.  The  sheer  fact  that  prosecu- 
trix' mother  was  an  opium  fiend  would  not  per  se  authorize  appellant 
to  do  prosecutrix  any  harm.  It  would  be  germane  and  proper  for  the 
State  to  prove  the  antecedents  of  prosecutrix;  what  she  did,  where 
she  lived,  and  who  her  parents  were.  But  if  prosecutrix*  mother  was 
an  opium  fiend  (and  this  is  the  only  connection  the  record  here  shows) 
it  would  not  be  admissible  per  se.  We  could  imagine  circumstances 
under  which  the  fact  that  ehe  was  in  the  habit  of  using  opium  might 
become  germane,  for  instance,  if  the  violence  was  done  prosecutrix 
in  the  house  where  the  mother  was  in  a  stupor.  But  we  know  of  no 
rule  of  law  that  permits  the  introduction  in  evidence  of  the  debasement 
of  the  father  or  mother  of  prosecutrix  by  any  species  or  character  of 
dissipation,  as  shedding  any  legitimate  light  on  the  State's  case  as 
presented  by  the  record  before  us. 

The  State  introduced  Dr.  J.  B.  Keating,  who  testified  that  he  waited 
upon  the  mother  at  the  time  prosecutrix  was  born,  as  shown  by  his 
memorandum  in  medical  accounts  made  at  the  time.  Appellant  ob- 
jected on  the  ground  "that  the  same  was  not  admissible  for  any  pur- 
pose. There  is  only  one  kind  of  book  admissible  in  evidence;  that  is, 
an  account  book  between  the  parties,  where  there  is  a  suit  between 
the  parties  connected  with  the  account.  It  is  hearsay  testimony  and 
improper."  These  objections  are  not  tenable.  We  have  heretofore 
held  that  books  kept  by  a  physician,  where  proper  predicate  was  laid, 
as  the  record  here  shows,  are  admissible  to  show  the  birth  of  children. 
Smith  V.  State,  7  Texas  Ct.  Bep.,  343. 

The  fifth  assignment  complains  that  while  defendant  was  upon  the 
stand  as  a  witness,  he  testified  upon  direct  examination  that  on  the 
evening  of  the  Sunday,  before  the  alleged  assault,  he  was  out  in  a 
buggy  with  prosecutrix,  and  that  Wright  Bainey  was  out  with  Florence 
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Barlow  in  a  separate  buggy;  and  they  went  out  east  of  Cleburae,  and 
did  not  get  home  until  late  that  evening,  and  that  they  had  some- 
thing to  drink  with  them;  that  they  had  some  whisky.  Wright  Rainey 
was  never  a  witness  on  the  stand,  but  was  merely  referred  to  as  being 
out  with  appellant  and  prosecutrix  and  Florence  Barlow  on  a  drinking 
trip  the  Sunday  evening  prior  to  the  alleged  occurrence.  On  cross- 
examination  the  State  propounded  to  the  defendant  the  following  ques- 
tion: "Wright  (meaning  Wright  Bainey)  'was  the  fellow  who  was 
afterwards  charged  with  seduction?'^  To  which  question  defendant  ob- 
jected because  it  was  immaterial  and  no  charge  was  ever  brought.  The 
court  permitted  the  question  to  be  asked,  and  the  State  propounded 
the  following  question:  ^^Is  not  Wright  Rainey  the  fellow  that  was 
charged  with  seducing  Sadie  Cammack?^^  This  testimony  was  inad- 
missible. Surely  appellant's  guilt  could  not  be  made  to  turn  legiti- 
mately upon  the  fact  that  a  companion  on  a  previous  occasion  had  been 
charged  with  seduction^  and  such  testimony  could  merely  serve  to  preju- 
dice the  minds  of  the  jury. 

The  fifth  ground  of  appellant's  motion  complains  of  the  following 
charge :  "If  you  have  acquitted  the  defendant  of  an  assault  with  intent 
to  commit  the  oflfense  of  rape,  and  if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  Fred  Neill,  a  male,  in  the  County  of 
Johnson  and  State  of  Texas,  about  the  time  alleged  in  the  indictment, 
made  an  assault  upon  the  person  of  the  said  Willie  Davis,  a  female, 
but  not  with  the  intent  to  commit  the  oflfense  of  rape  upon  her  by  force 
and  against  her  will  and  without  her  consent,  and  if  you  believe  from 
the  evidence  beyond  a  reasonable  doubt,  that  the  defendant  did  then  and 
there  assault  her,  the  said  Willie  Davis,  with  the  intent  to  have  sexual 
intercourse  with  her,  the  said  Willie  Davis,  a  female,  then  and  in  such 
case  you  will  find  the  defendant  guilty  of  an  aggravated  assault,"  etc. 
To  this  charge,  appeUant  objects  because  the  same  eliminates  the  issue 
of  consent  and  of  self-defense  raised  by  the  testimony  in  this  case. 
All  of  the  circumstances  and  facts  outside  of  the  testimony  of  the 
prosecuting  witness  go  strongly  to  show  that  prosecuting  witness  con- 
sented for  him  to  attempt  to  have  sexual  intercourse  with  her.  We  see 
no  error  in  the  charge. 

Nor  do  we  think  appellant's  contention  to  the  eflfect  that  the  evi- 
dence either  shows  rape  or  nothing,  is  correct.  Nor  do  we  think  ap- 
pellant's contention  that  simply  because  the  State's  evidence  makes 
out  rape,  and  the  defendant  makes  out  an  assault  by  consent,  would 
preclude  the  court  from  charging  on  aggravated  assault. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Digitized  by  LjOOQ IC 


224  49  Texas  Criminal  Repobts.  [Dallas, 


C.  P.  Spbinele  v.  The  State. 

No.  d448.    I>ecided  January  31,  1906. 

1.— Aiiavlt  with  Intent  to  Murder— Charge  of  Conrt — Self-defeue. 

Where  upon  trial  for  assaalt  with  intent  to  murder  the  court  charged  that 
the  defiendant's  right  of  self-sdefenee  was  authorized  only  against  an  unlawful 
violent  attack,  it  was  possibly  too  restrictive  as  the  defendant  had  the  right  to 
defend  himself  against  an  assault  less  than  a  violent  attack,  however  the 
general  chfurge  with  reference  to  defendant's  right  of  self-defense  may  have 
cured  thi9  ^tecL 

8. — 8aj9ij»— Eight  of  gelf -defense — ^ProToking  Difflonlty. 

Where  a  defendant  is  entitled  to  a  charge  upon  self-defense  the  same  should 
be  free  and  untrammeled  from  a  charge  limiting  said  right,  and  blending  it 
with  a  charge  on  provoking  a  difficulty. 

8. — Same — Charge  of  Conrt — ^ProToking  DiAenlty — Singling  ont  Tettimony — 
Weight  of  Bridenoe— Intent. 

Where  upon  a  trial  for  assault  with  intent  to  murder  it  appeared  from  the 
testimony  that  there  was  some  ill  feeling  between  the  parties,  and  that  defendant 
approached  prosecutor  and  insisted  on  his  going  with  him  which  the  latter 
declined  to  do,  and  thereupon  the  difficulty  arose,  prosecutor  striking  appellant 
and  the  latter  cutting  him  subsequently,  a  charge  on  provoking  the  difficulty 
was  npt  authorised,  and  was  further  erroneous  in  failing  to  predicate  the  provo- 
cation on  the  intent  of  defendant,  and  for  singling  out  a  fact  that  was  ambiguous. 

Appeal  from  the  District  Court  of  Shelby.  Tried  below  before  Hon. 
James  I.  Perkins. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder;  penalty, 
five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

D.  M.  Short  £  Sons,  for  appellant. — On  question  of  self-defense: 
High  V.  State,  26  Texas  Crim.  App.,  545.  On  question  of  provoking  a 
diflBculty:  Airhart  v.  State,  40  Texas  Crim.  Sep.,  470;  Morrison  v. 
State,  37  id.,  601 ;  Winters  v.  State,  id.,  682 ;  Mundime  v.  State,  id.,  5 ; 
Shannon  v.  State,  35  id.,  2;  Franklin  v.  State,  30  Texas  Crim.  App., 
628 ;  Cartwright  v.  State,  14  id.,  486.  On  question  of  singling  out  fact : 
Bryant  v.  State,  16  Texas  Crim.  App.,  144;  Stephenson  v.  State,  4  id., 
691. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant. was  convicted  of  an  assault  with 
intent  to  murder,  and  his  punishment  fixed  at  confinement  in  the  peni- 
tentiary for  a  term  of  five  years ;  hence  this  appeal. 

Appellant  insists  that  the  court^s  charge  on  self-defense  was  too  re- 
strictive, in  that  it  authorizes  a  defense  only  against  an  unlawful  and 
violent  attack  made  on  appellant  by  the  prosecutor.  The  charge  ap- 
pears to  be  susceptible  to  said  criticism.  Of  course,  appellant  had  a 
right  to  defend  himself  against  an  assault  less  than  a  violent  attack. 
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He  had  a  right  to  defend  himself  against  any  unlawful  assault.  How- 
ever, this  charge  was  given  in  the  general  chajge  with  reference  to 
appellant's  right  of  self-defense  and  might  not  of  itself,  in  connection 
with  other  portions  of  the  charge,  authorize  a  reversal. 

Appellant  also  complains  of  a  charge  on  self-defense,  in  that  the 
same  was  linaited  hy  the  charge  .on  provoking  the  diflSculty:  the  con- 
tention being  that  said  charge  on  provoking  the  difficulty  was  so  in- 
timately  blended  with  the  charge  on  self-defense  as  to  impair  ap- 
pellant's right  of  self-defense;  and  that  there  was  nothing  in  the  case 
authorizing  such  a  charge  on  provoking  the  difficulty;  and  that  the 
charge  itself  as  given  was  erroneous.  The  charge  complained  of  is  di- 
rectly connected  with  the  charge  on  self-defense.  We  have  held  a 
number  of  times,  if  appellant  is  entitled  to  a  charge  on  self-defense,  he 
is  entitled  to  a  charge  free  and  untrammeled  from  a  limitation  directly 
connected. and  blended  with  a  charge  on  provoking  a  difficulty.  Drake 
V.  State,  45  Texas  Crim.  Eep.,  273,  8  Texas  Ct.  Bep.,  645;  Vann  v. 
State,  45  Texas  Crim.  Rep.,  434,  8  Texas  Ct.  Rep.,  249. 

It  further  appears  that  said  charge  on  provoking  the  difficulty  is 
based  entirely  on  an  act  of  appellant,  and  this  act  is  singled  out  of  the 
testimony  as  being  a  near  approach  by  appellant  to  prosecutor  against 
his  protestation.  We  believe  that  one  may  provoke  a  difficulty  by  acts 
alone,  but  this  act  or  conduct  should  clearly  indicate  an  intention  to 
provoke  a  difficulty;  and  that  the  same  was  calculated  under  the  cir- 
cumstances to  provoke  a  difficulty.  We  are  inclined  to  doubt,  if  the 
act  here  singled  out,  was  of  such  a  character.  It  seems  from  the  testi- 
mony that  there  was  some  ill  feeling  between  the  parties,  and  when 
appellant  met  prosecutor,  the  testimony,  both  for  the  State  and  the 
defendant,  suggests  that  he  was  insistent  on  prosecutor  going  with  him 
to  a  certain  party  named,  in  order  to  explain  what  appellant  insists 
prosecutor  had  told  said  party  in  regard  to  himself.  It  is  not  claimed 
by  the  State  that  appellant  made  any  assault  on  prosecutor,  save  that 
he  approached  him  and  insisted  on  his  going  with  him  to  said  party. 
This  prosecutor  declined  to  do,  and  told  appellant  not  to  come  nearer 
to  him;  that  he  understood  he  had  threatened  to  cut  him  with  a  knife. 
Thereupon  prosecutor  struck  appellant  and  the  fight  began.  Subse- 
quently the  cutting  was  done.  This  would  seem  to  be  more  in  the 
nature  of  a  casual  difficulty  than  a  provocation  made  by  appellant  with 
intent  to  bring  on  the  difficulty.  At  least  it  was  of  such*  a  character, 
in  our  opinion,  that  a  charge  on  provoking  the  difficulty  was  not  au- 
thorized. Wilson  V.  State,  46  Texas  Crim.  Rep.,  523,  10  Texas  Ct.  Rep., 
709.  Moreover,  the  charge  itself  fails  to  predicate  the  provocation  on 
the  intent  of  appellant. 

The  charge  complained  of  is  in  these  words:  "Applying  these  rules 
of  self-defense  to  the  case  before  you,  if  you  believe  from  the  evidnce 
that  the  defendant  was  struck  by  Wilkerson,  and  the  blow  followed  up 
by  ottier  blows  with  the  fist ;  and  that  defendant  cut  or  stabbed  Wilker- 
son with  a  knife  to  protect  himself  from  such  assault,  thus  being 
Vol.  49  Crim.— 15. 
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committed  upon  him  by  Wilkerson,  then  such  cutting  would  be  justified 
upon  the  law  of  self-defense^  and  you  would  acquit  the  defendant;  un- 
less you  find  that  the  defendant  has  deprived  himself  of  the  right  of 
self-defense  by  having  provoked  the  difficulty  with  Wilkerson,  with  the 
apparent  intention  of  killing  Wilkerson,  or  doing  him  some  serious 
bodily  harm;  and  in  this  connection  you  are  instructed  that  if  the 
parties,  Wilkerson  and  defendant,  met  on  the  sidewalk  and  Wilkerson 
asked  defendant  not  to  approach  nearer  him,  indicating  to  defendant 
that  he,  Wilkerson,  was  apprehensive  defendant  would  assault  him  with 
a  knife,  and  defendant,  notwithstanding  such  request  of  Wilkerson,  per- 
sisted in  coming  nearer  to  Wilkerson,  in  the  manner  or  under  circum* 
stances  such  as  were  reasonably  calculated  to  induce  the  belief  and 
apprehension  on  Wilkerson^s  part  that  defendant  designed  and  was 
preparing  to  cut  Wilkerson  with  a  knife,  and  if  defendant  persisted 
in  thus  approaching  Wilkerson,  after  being  thus  informed  of  Wilker- 
son's  apprehension,  and  Wilkerson  under  these  circumstances  struck 
defendant,  the  defendant  would  be  responsible  for  the  altercation  and 
guilty  of  having  provoked  the  same  within  the  meaning  of  the  law/' 
It  occurs  to  us  that  this  charge  singled  out  a  fact  that  was  of  an 
ambiguous  character,  to  say  the  least  of  it,  and  predicated  the  provoca- 
tion upon  this  fact,  and  was  a  charge  upon  the  weight  of  the  testimony. 
Moreover,  the  charge  leaves  out  the  idea  that  appellant  did  what  he 
did,  as  to  approaching  prosecutor,  with  the  intent  to  provoke  the  diffi- 
culty, and  predicate  tlie  provocation  upon  how  the  prosecutor  may  have 
viewed  his  approaches.  It  is  a  cardinal  principle  with  reference  to 
provoking  the  difficulty  that  a  party  charged  with  such  provocation 
must  use  the  language  or  do  the  act  for  the  purpose  or  with  the  intent 
of  provoking  the  difficulty.  We  believe  the  court  was  in  error  in  giv- 
ing this  charge  at  all,  and  certainly  in  error  with  reference  to  the  form 
and  contents  of  the  charge. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


M.  J.  Sweeney  v.  The  State. 

No.  3289.    Decided  January  24,  1906. 
Local  Option-vlnsuflloienoy  of  Evidence — ^Affency. 

On  a  trial  for  a  violation  of  the  local  option  law  where  the  evidence  failed 
to  show  affirmatively  that  the  person  making  the  sale  of  the  whisky  was  acting 
for  and  with  the  consent  of  the  defendant,  or  was  in  the  employment  of  the 
defendant  for  such  purpose,  the  conviction  could  not  be  sustained.  Following 
Gerstenkom  v.  State,  38  Texas  Crim.  Rep.,  621 ;  44  S.  W.  Rep.,  503. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  Hon. 
G.  P.  Webb. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confijiement  in  the  couniy  jail. 

The  opinion  states  the  case. 
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Smith  &  Wall,  for  appellant. — On  question  of  agency  and  principals, 
and  criminal  liability :  Gaiocchio  v.  State,  9  Texas  Crim.  App.,  387. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  violat- 
ing the  local  option  law.  The  only  question  presented  is  the  suflBciency 
of  the  evidence;  and  this  shows  that  appellant  owned  a  cold  storage 
in  which  he  kept  whisky  for  others,  and  served  to  the  owners  this 
whisky  when  called  for  by  them,  and  for  which  service  he  charged 
and  received  pay.  He  sold  cigars,  soda-pop,  and  non-intoxicating  malt 
liquors  in  said  cold  storage.  Johnson  was  an  employee  of  appellant 
at  the  time  the  sale  was  made.  Appellant  was  not  present  in  the  room 
where  the  sale  was  made,  but  was  in  the  building.  That  there  had  been 
four  or  five  sales  made  in  this  place  within  two  months  preceding 
this  sale  by  the  employees  of  Sweeney.  This  evidence  fails  to  connect 
appellant  with  the  transaction.  In  order  to  hold  appellant  guilty,  there 
must  be  some  evidence  showing  his  connection  with  the  sale.  If  John- 
son, his  employee,  was  authorized  by  appellant  to  sell  liquor,  this  would 
make  him  guilty  whether  present  or  not;  but  this  the  State  failed  to 
show,  at  least  there  is  no  evidence  in  the  record  showing  that  fact. 
Houston  V.  State,  13  Texas  Crim.  App.,  595;  Caudle  v.  State,  74  S. 
W.  Rep.,  545.  "The  rule  we  think  is  this,  if  the  dealer  authorized  the 
sale  in  any  way  directly  or  indirectly,  or  assented  thereto  or  knowingly 
participated  in  the  profits,  he  would  be  guilty.'*  Gaiocchio  v.  State, 
9  Texas  Crim.  App.,  388.  In  Preedman's  case,  37  Texas  Crim.  Rep., 
115,  appellant  was  charged  with  selling  liquor  to  a  minor,  and  it  was 
disclosed  that  the  sale  was  made  by  the  agent.  Appellant  not  being 
present,  the  court  said,  to  make  out  the  case  the  State  must  show  that 
the  defendant  was  consenting  to  the  transaction,  and  that  he  had  au- 
thorized the  sale,  or  that  he  knew  of  the  sale  and  ratified  it  by  taking 
the  money  or  something  of  that  sort.  In  Gerstenkom  v.  State,  38 
Texas  Crim.  Rep.,  621;  44  S.  W.  Rep.  503,  a  violation  of  the  local 
option  law,  appellant  was  sought  to  be  held  by  reason  of  the  act  of  his 
agent,  he  (appellant)  not  being  present.  It  was  said  that  Gerstenkorn 
would  be  guilty  as  a  principal  if  the  sale  was  made  by  such  person  at  the 
direction  of  or  with  the  express  or  implied  consent  of  the  said  (Jer- 
stenkorn.  It  was  said  further,  "that  it  must  affirmatively  appear  that 
in  making  the  sale  that  the  person  making  the  same  was  acting  for 
and  with  the  consent  of  the  defendant,  or  was  in  the  employment  of 
the  defendant  for  such  purpose.'^  We  think  the  rule  laid  down  in  the 
Gterstenkom  case  is  the  correct  one.  Tested  by  these  authorities,  we 
do  not  believe  the  State's  case  is  made  out.  Therefore,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Job  MoCreab  v.  The  State. 

No.  338a     Decided  January  24,  1906. 

Simple  Assault  and  Battery— Befnsal  by  State  to  Plaoe  Witness  on  Stand— Kes 
Qtestae  Statement. 
Where  upon  trial  for  simple  assault  and  battery,  the  res  geste  statement  of 
witness  was  that  defendant  cut  her,  there  was  no  error  in  refusing  to  require 
the  State  to  put  said  witness  upon  the  stand. 

Appeal  from  the  County  Court  of  Hill.  Tried  below  before  Hon. 
N.  J.  Smith. 

Appeal  from  a  conviction  of  simple  assault  and  battery;  penalty, 
a  fine  of  $5. 

Defendant  was  the  husband  of  prosecuting  witness  who  was  not 
placed  on  the  witness  stand.  The  State's  witness  testimony  showed 
that  shortly  after  prosecutrix  had  been  cut  she  was  seen  by  witnesses, 
whom  she  told  upon  being  asked  who  cut  her,  that  defendant,  who  was 
present,  did  it;  and  that  defendant  asked  one  of  the  witnesses  whether 
she  wanted  to  take  it  up  and  seemed  to  be  pretty  angry  at  the  time. 
Blood  was  coming  from  prosecutrix'  face.  The  witnesses  did  not  see 
who  cut  prosecutrix. 

The  defendant  testified  that  he  cut  his  wife  accidentally  with  a 
pocket  knife  and  was  friendly  to  her  at  the  time,  but  that  he  had 
not  lived  with  her  since;  that  he  went  into  the  house  with  his  wife 
after  cutting  her  and  washed  her  head  and  attended  to  her  wound. 

Merrow  and  Smithdeal,  for  appellant. — On  question  of  forcing  the 
State  to  place  witness  on  stand:  Thompson  v.  State,  30  Texas  Crim. 
App.,  326;  Halloway  v.  State,  77  S.  W.  Sep.,  14;  Yancey  v.  State, 
87  id.,  693. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — This  conviction  is  for  simple  assault  and  bat- 
tery, the  fine  being  $5.  Appellant  insists  that  the  evidence  is  not  suffi- 
cient to  sustain  the  verdict  of  the  jury,  but  claims  that  the  injuries 
inflicted  upon  his  wife  were  accidental.  The  res  gestae  statement  of  the 
wife  was  that  appellant  cut  her.  We  do  not  think  the  court  erred  in 
refusing  to  require  the  State  to  put  the  wife  upon  the  stand.  Defend- 
ant could  have  done  this  himself,  if  he  had  desired  to  do  so.  There 
is  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

[Motion  for  rehearing  overruled  without  written  opinion. — ^Reporter.] 
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Elbert  Aikins  v.  The  State. 

No.  3307.     Decided  January  24,  1906. 

BvTfflary— A|r«  •'  Defendant— Refonaatery—StatuteB  Construed. 

Where  upon  trial  for  burglary  the  evidence  showed  that  the  defendant  was 
more  than  16  years  of  age  at  the  time  of  his  trial,  there  was  no  error  in 
assessing  his  punishment  by  imprisonment  in  the  penitentiary.  Article  1145, 
Code  Criminal  Procedure,  requires  that  defendant  be  under  16  years  of  age 
at  the  time  of  the  trial,  and  not  at  the  date  of  the  offense,  in  order  to  be  sent 
to   the  reformatory. 

Appeal  from  the  District  Court  of  Johnson.  Tried  below  before 
Hon.  0.  L.  Lockett. 

Appeal  from  a  conviction  of  burglary;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Ileporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  burglary,  and  his 
punishment  fixed  at  two  years  confinement  in  the  penitentiary.  Ap- 
pellant's bill  of  exceptions  relates  to  the  action  of  the  court  admitting 
testimony  in  regard  to  appellant's  age.  Appellant  introduced  testimony 
showing  that  at  the  date  of  the  alleged  offense  he  was  under  16  years 
of  age.  Therefore,  if  convicted  he  could  be  sentenced  to  the  reforma- 
tory. The  State  took  issue  with  him,  and  the  testimony  objected  to 
in  the  bills  was  admitted.  We  do  not  deem  it  necessary  to  consider 
the  objections,  for  the  imdisputed  testimony  shows  that  appellant  was 
more  than  16  years  of  age  at  the  time  of  his  trial.  This  fact  was 
testified  to  by  defendant,  his  father  and  mother.  The  record  discloses 
that  the  trial  judge  believed  that  if  appellant  was  under  16  years  of 
age  at  the  date  of  the  offense  he  should  give  him  the  benefit  of  the 
punishment  in  the  house  of  reformatory  and  correction,  instead  of  the 
penitentiary.  We  hold  that  article  1145,  Code  Criminal  Procedure, 
requires  that  defendant  be  under  16  years  of  age  at  the  time  of  the 
trial,  in  order  to  be  sent  to  the  reformatory.  There  is  no  error  in  this 
record,  and  the  judgment  is  affirmed. 

Affirmed, 


J.  R.  Hackleman  v.  The  State. 

No.  3335.     Decided  January  24,  1906. 

Local  Option — Jury  and  Jury  Law — ^BlU  of  ExceptionB — Statutes  Constmed. 

Upoo  a  trial  for  a  violation  of  the  local  option  law.  where  the  bill  of  exceptions 
with  reference  to  the  empanelment  of  the  jury  did  not  show  that  there  were 
twelve  names  in  the  box  to  be  drawn,   but  rather  excludeB   that   idea  in   the 
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statement  that  the  sheriff  was  required  to  bring  in  other  jurors;  the  same 
suggested  clearly  that  these  were  talesmen,  and  that  there  were  only  six  names 
in  the  box  which  were  placed  upon  the  list  and  handed  to  defendant's  counsel 
to  pass  upon.  This  would  be  a  sufficient  compliance  with  the  statutes  under 
articles  683  and  684,  Code  Criminal  Procedure. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  Hon. 
G.  P.  Webb. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Eepori^r. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  is  for  violating 
the  local  option  law.  Quillin  and  Evans  were  the  witnesses.  The  sale 
was  charged  to  have  been  made  to  Evans,  who  testified  that  when  he 
and  Quillin  went  into  appellant's  place  of  business,  he  was  standing 
behind  the  bar;  that  he  set  out  a  bottle  of  whisky  on  the  counter  with 
some  glasses,  and  he  and  Quillin  drank.  The  bottle  contained  whisky. 
Evans  paid  25  cents  for  the  two  drinks.  Quillin  testified  as  did  Evans. 
Appellant  introduced  no  evidence. 

A  bill  of  exceptions  was  reserved  to  the  manner  of  empaneling  the 
jury,  which  recites  that  the  jury  list  handed  to  appellant,  from  which 
to  select  the  jury  contained  only  six  names.  Bequest  was  made  of 
the  court  for  a  panel  of  twelve,  which  was  denied.  One  of  these 
jurors  was  dimissed  for  cause;  three  were  stricken  from  the  list  by  ap- 
pellant and  two  by  the  State,  which  exhausted  the  panel.  The  sheriff 
then  brought  in  another  list  of  six.  Appellant  requested  the  court  to 
give  him  a  list  ^'without  any  strikes  or  scratches  on  it,''  which  was  re- 
fused. The  court  stated,  *^that  defendant  was  bound  by  his  strikes  or 
challenges  already  made.''  A  jury  was  then  empaneled  and  defendant 
moved  to  quash  the  panel  on  the  ground  that  the  jury  had  been  im- 
properly empaneled  as  above  set  out.  The  case  is  before  us  without 
brief  or  citation  of  authority.  Article  684,  Code  Criminal  Procedure, 
provides,  "When  there  are  not  as  many  as  twelve  names  drawn  from 
the  box,  if  in  the  district  court,  or  if  in  the  county  court  as  many  as 
six,  the  court  shall  direct  the  sheriff  to  summon  such  number  of 
qualified  persons  as  the  court  may  deem  necessary  to  complete  the  panel, 
and  the  names  of  the  persons  thus  summoned  shall  be  placed  in  the 
box  and  drawn  and  entered  upon  the  slips  as  provided  in  the  pre- 
ceding articles."  Article  683  provides,  "The  clerk  shall  draw  from 
the  box,  in  the  presence  of  the  court,  the  names  of  twenty-four  jurors, 
if  in  the  district  court,  or  so  many  as  there  may  be  if  there  be  a  less 
number  in  the  box;  and  the  names  of  twelve  jurors  if  in  the  county 
court,  or  so  many  as  there  may  be  if  there  be  a  less  number  in  the 
box,  and  write  the  names  as  drawn  upon  two  slips  of  paper,  and  deliver 
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one  slip  to  the  attorney  for  the  State  and  the  other  to  the  defendant 
or  his  attorney/'  This  bill  of  exceptions  leaves  it  in  very  serious 
doubt  as  to  what  was  really  done.  If  there  were  only  six  names  in  the 
box,  and  they  were  placed  upon  the  list  under  article  684,  it  would  seem 
that  this  would  be  a  suflScient  compliance  with  the  statute.  The  bill 
rather  indicates  that  there  were  only  six  jurors,  which  for  one  reason  or 
another  became  exhausted;  and  that  the  sheriff,  under  the  instructions 
of  the  court,  summoned  six  jurors  as  talesmen.  Where  error  is  relied 
upon  in  the  empanelment  of  the  jury  the  bill  of  exceptions  must  show 
this  error.  If  there  were  only  six  jurors  on  the  regular  jury,  and 
these  had  all  been  placed  upon  the  list,  it  would  seem  that  this  would 
be  sufficient;  and  if  they  were  exhausted,  then  under  other  articles  of  the 
statute,  the  sheriff  would  be  reqiured  to  summon  talesmen.  This  bill 
does  not  show  that  there  were  twelve  names  in  the  box  to  be  drawn, 
but  it  rather  excludes  that  idea  in  the  statement  that  the  sheriff  was 
required  to  bring  in  other  jurors,  which  suggests  clearly  that  they  were 
talesmen.  As  presented  the  bill  does  not  show  any  error  on  the  part 
of  the  court  in  the  rulings  stated.  The  evidence  is  sufficient  to  sustain 
the  conviction,  and  the  judgment  is  affirmd. 

Afftrmed. 


Ex  Parte  Butler  Spears. 

No.  3508.     Decided  January  24,  1906. 

CarryiniT  Pistol — ^Habeas  Corpns — ^Discharge  of  Pine— Statutes  Constmed. 

Upon  trial  of  habeas  corpus  upon  a  showing  that  relator  was  convicted  for 
unlawfully  carrying  a  pistol,  and  that  the  fine  and  cost  amounted  to  $121.75, 
that  being  unable  to  pay  the  same  he  was  put  to  work  for  the  benefit  of  the 
county  for  about  sixty  days,  and  then  placed  in  jail  after  resorting  to  the  writ 
of  habeas  corpus  for  one  month  and  a  half.  Held  that  under  article  856,  Ode 
Criminal  Procedure,  allowing  $3  per  day,  his  fine  and  cost  was  discharged. 

Appeal  from  the  County  Court  of  Titus.  Tried  below  before  Hon. 
Zeb  F.  Caldwell. 

Appeal  from  a  judgment  remanding  relator  to  custody  upon  a  hear- 
ing of  habeas  corpus  to  be  discharged  from  a  judgment  convicting 
him  of  unlawfully  carrying  a  pistol  and  a  fine  of  $5  and  cost,  which 
he  claimed  to  have  discharged  by  work  and  imprisonment. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Beporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Relator  was  convicted  for  unlaw- 
fully carrying  on  and  about  his  person  a  pistol,  and  was  allotted  thirty 
days  in  the  county  jail,  and  the  fine  and  costs  amounted  to  $121.75. 
The  conviction  occurred  on  July  24th.  He  remained  in  jail  until 
August  24th.     On  the  25th  of  August  he  made  an  afl&davit  of  in- 
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ability  to  pay  the  fine  and  costs,  and  was  put  to  work  for  the  benefit 
of  the  county,  and  continued  working  until  November  1st,  since  which 
time  to  the  date  of  resorting  to  the  writ  of  habeas  corpus,  December 
15th,  he  was  kept  in  jail.  From  the  first  of  November,  and  including 
December  15th,  at  $3  per  day,  under  article  856,  Code  Criminal  Pro- 
cedure, without  even  counting  the  sixty  odd  days  he  worked  for  the  benefit 
of  the  county,  would  fully  pay  oflE  and  discharge  the  fine  and  coBts. 
Deducting  the  time  of  his  work,  there  would  be  forty-five  days  from 
the  first  day  of  November  to  December  15th,  which  would  be  far  in 
excess  of  the  amount  of  fine  and  costs  at  the  stipulated  $3  per  day. 
On  the  trial  the  court  remanded  applicant  to  custody,  which  we  think 
was  error.  The  judgment  should  have  discharged  him  from  further 
liabiliiy.  We  therefore  hold  that  relator's,  application  is  well  taken, 
and  he  is  entitled  to  be  discharged,  and  it  is  accordingly  so  ordered. 

Relator  discharged. 


Ex  Parte  Charley  Harris. 

No.  3521.     Decided  January  24,  1006. 

Kednotion  of  Bail — ^Eabeai  Corpus — ^Kurder. 

Upon  a, habeas  corpus  hearing  on  a  charge  of  murder  after  indictment  found, 
where  the  bill  was  fixed  at  |2,500  which  was  excepted  to  as  excessive,  and  where 
it  was  admitted  that  a  conviction  of  murder  in  the  first  degree  was  not  warranted, 
and  that  relator  was  entitled  to  bail ;  that  the  relator  had  struck  deceased  with 
a  stick,  and  that  the  parties  were  strangers,  etc.  Held  that  the  prayer  for 
reduction  of  bail  be  granted  and  placed  at  |1,500. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

Appeal  from  a  judgment  on  habeas  corpus  hearing  fixing  bail  at 
$2,500. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Bail  was  fixed  in  the  sum  of  $2,500. 
The  appeal  is  prosecuted  for  the  purpose  of  obtaining  a  reduction  of 
this  bail.  The  evidence  is  all  to  the  effect  that  relator  cannot  give  bail 
in  the  sum  fixed  by  the  court,  and  that  the  limit  of  bail  he  could 
give  would  be  $1,500.  In  regard  to  the  facts  there  was  a  written 
agreement  that  the  evidence  fbr  the  State  will  not  warrant  a  con- 
viction for  murder  in  the  first  degree,  and  that  "in  said  cause  the  State 
will  only  ask  for  a  conviction  of  murder  in  the  second  degree,  and  that 
the  proof  will  show  that  defendant  and  deceased  were  not  acquainted 
with  each  other  prior  to  the  day  of  the  difficulty,  which  the  State 
claims  resulted  in  the  death  of  deceased,  W.  M.  Graham;  and  that  ap- 
plicant, Charley  Harris,  is  entitled  to  bail.     The  only  issue  to  be  de- 
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termiBed  by  the  court  herein  is  the  amount  of  bail  to  be  required 
of  him.  It  is  further  agreed  that  said  W.  M.  Graham  was  struck  by 
defendant  with  a  stick,  and  was  struck  only  one  lick,  and  he  did  not 
die  for  about  eighteen  days  after  he  was  struck."  The  size  of  the 
stick  or  the  attendant  circumstances  of  the  difficulty  are  not  set  out. 
In  fact  this  is  the  statement  in  the  record  in  regard  to  the  difficulty. 
The  remainder  of  the  evidence  being  introduced  in  relation  to  the 
amount  of  bail  the  party  could  give.  We  are  of  opinion  that  under 
the  circumstances  the  prayer  of  applicant  should  be  granted,  and  the 
bail  reduced  to  $1,500,  which  is  accordingly  done,  and  the  sherifE  of 
Cooke  County  is  ordered  to  take  bail  in  that  amount  in  the  terms  of 
law.  Upon  relator  complying  with  this  order  he  will  be  released 
from  custody. 

Reversed  and  bail  reduced. 


G.  Harris  v.  The  State. 

No.  3286.     Decided  January  24,  1906. 

Local  Option — Chaxgt  of  Court — ^A^ency. 

Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  theory  of  the 
State  was  that  the  defendant  sold  the  whisky  to  the  prosecutor,  and  the  defend- 
ant's theory  was  that  he  was  acting  as  the  agent  of  prosecutor  and  bought  the 
whisky  from  S.  for  the  prosecutor,  it  was  error  to  charge  that  if  defendant 
was  the  agent  of  S.  in  selling  the  whisky  to  convict.        , 

Appeal  from  the  County  Court  of  Limestone.  Tried  below  before 
Hon.  James  Kimbell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Keporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Conviction  for"  violating  the  local 
option  law.  Massey,  the  alleged  purchaser,  testified  that  appellant  came 
to  him  and  wanted  to  know  if  he  wanted  any  whisky.  Being  an- 
swered in  the  affirmative,  he  requested  Massey  to  give  him  money  and 
he  would  get  the  whisky.  Massey  gave  him  50  cents,  and  in  about  an 
hour  he  went  into  the  restaurant,  where  appellant  worked  and  got  a 
pint  of  whisky.  He  says  appellant  did  not  tell  him  he  would  get 
the  whisky  from  Simmons  or  any  one  else,  and  that  he  knew  nobody 
in  the  transaction  except  appellant;  that  he  paid  the  money  and  got 
the  whisky.  He  further  stated  that  Simmons  came  through  the  mar- 
ket and  got  some  empty  bottles,  but  did  not  know  what  he  did  with 
them;  that  he  got  a  pint  of  whisky  in  a  pint  bottle.  Appellant  testi- 
fied that  Massey  asked  him  if  he  had  any  whisky;  that  he  had  been 
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in  bed  about  eight  weeks  with  slow  fever,  and  had  been  up  only  a  day ; 
that  he  had  no  whisky  but  needed  some.  Massey  informed  appellant 
that  he  did  not  have  any  whisky,  but  wanted  some  himself.  Appellant 
told  him  he  could  get  it  from  Drew  Simmons,  and  Massey  gave  ap- 
pellant 50  cents  with  the  request  that  he  get  the  whisky.  Appellant 
took  the  money  and  in  an  hour  or  so,  Drew  Simmons  came  into  the 
restaurant.  Appellant  bought  two  pints  from  him.  Simmons  had  the 
whisky  in  the  jug.  He  went  out  somewhere  and  got  some  quart  bottles. 
He  put  a  pint  in  each  quart  bottle.  Simmons  put  the  whisky  by  a 
box  in  the  restaurant.  After  awhile  Massey  came  in  and  picked  up  his 
whisky  and  appellant  got  his  pint.  Appellant  paid  Simmons  50  cents 
for  his  whisky,  and  50  cents  for  Massey;  that  he  had  no  interest  in  the 
whisky  or  its  sale;  that  it  was  Simmons'  M^hisky  and  not  appellant's, 
and  that  he  bought  the  whisky  from  Simmons  for  Massey  as  a  matter 
of  accommodation. 

At  the  request  of  the  county  attorney  the  following  charge  was 
given:  "You  are  instructed  that  if  you  believe  from  the  evidence  that 
defendant  6.  Harris,  was  the  agent  of  Drew  Simmons,  and  as  such 
agent  he  sold  Aaron  Massey  intoxicating  liquors,  he  would  be  guilty." 
Exception  was  reserved  to  this  charge,  which  we  think  was  well  taken. 
Massey's  testimony  shows  that  appellant  came  to  him  and  asked  him 
if  he  wanted  some  whisky.  Beceiving  an  affirmative  reply,  at  the 
further  request  of  appellant,  Massey  gave  him  50  cents  with  which  to 
buy  it,  and  subseque/itly  delivered  to  him  a  pint  of  whisky.  Appel- 
lant's testimony  shows  that  he  was  acting  as  the  agent  of  Massey,  and 
that  the  whisky  Massey  received  was  a  pint  of  whisky  in  a  quart  bot- 
tle. Under  the  theory  of  the  State  the  only  contention  that  can  be 
made  to  support  the  judgment  is  that  appellant  sold  the  whisky  to 
Massey.  If  it  proves  anything  it  would  prove  this  condition  of  case. 
If  appellant's  theory  is  right  he  was  acting  as  the  agent  of  Massey 
and  bought  the  whisky  from  Simmons  for  Massey;  that  he  had  no 
interest  in  it.  We  do  not  understand  from  this  evidence  that  the  issue 
is  raised  by  the  testimony  of  either  side,  that  appellant  was  the  agent 
of  Drew  Simmons  in  selling  the  whisky.  We  think  this  charge  pre- 
sented an  issue  and"  authorized  a  conviction  on  an  issue  not  raised  by 
the  testimony,  and  it  was  error  for  the  court  to  give  the  same.  Ac- 
cordingly the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Cy  Butler  v.  The  State. 

No.  3318.     Decided  January  24,  1906. 
Local  Option — Caption  of  Charge — ^Name  of  Defendant. 

Where  upon  a  trial  for  a  violation  of  the  local  option  law.  the  court's  char^ 
in  the  caption  read,  "The  State  of  Texas  v.  L.  C.  Cole,"  instead  of  "Cy  Butler" 
(Cole  being  the  prosecuting  witness  and  Butler  the  defendant),  but  in  the  body 
of  the  charge  the  word  "defendant"  is  used  and  the  name  of  L.  C.  Cole  is 
given  as  the  party  to  whom  the  whisky  was  sold,  there  was  no  error. 
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Appeal  from  the  County  Court  of  Collin.  Tried  below  before  Hon. 
P.  E.  Wilcox. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $50  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Keporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — This  conviction  is  for  violating  the  local  option 
law.  There  is  no  statement  of  facta  in  the  record.  Appellant  insists 
the  case  should  be  reversed  because  the  caption  of  the  charge  reads: 
''The  State  of  Texas  v.  L.  C.  Cole/'  instead  of  "Cy  Butler.^'  L.  C. 
Cole  was  the  prosecuting  witness,  and  to  whom  appellant  is  alleged  to 
have  sold  the  intoxicant.  In  the  body  of  the  charge  the  word  ^'defen^^ 
ant''  is  used,  and  the  name  of  L.  C.  Cole  is  given  as  the  party  to 
whom  the  intoxicant  was  sold.  There  is  nothing  in  the  charge  of  the 
court  to  have  mislead  the  jury  in  the  particular  complained  of,  and 
we  are  of  opinion  that  the  clerical  error  of  placing  L.  C.  Cole  instead 
of  Cy  Butler's  name  at  the  beginning  of  the  charge  did  not  injure 
defendant  in  any  way.  The  defendant  was  Cy  Butler,  and  the  jury 
evidently  understood  such  to  be  the  case.  Ko  error  is  manifest  in  this 
record  requiring  a  reversal,  and  the  judgment  is  aflfirmed. 

Affirmed. 


Bill  Garrett  v.  The  State. 

No.  346a     Decided  January  24,  1906. 

1. — ^DistiirbiiLir  the  peace— Evidenoe. 

Where  upon  a  trial  for  disturbing:  the  peace,  the  defendant  claimed  that  he 
was  drunk  at  the  time  and  thought  that  he  was  at  a  different  house  than  the 
one  in  which  he  disturbed  the  inmates,  there  was  no  error  in  admitting  the 
testimony  for  the  State  that  defendant  came  upon  the  gallery  of  the  prosecutor 
and  disturbed  his  wife  and  children  in  his  absence  by  rattling  the  door,  under- 
taking to  get  into  the  house,  and  stating  that  he  desired  to  get  in  and  kill  every 
one  of  them. 
8. — Same — Confession — ^Wamin^  of  Defendant. 

Where  upon  trial  for  disturbing  the  peace,  the  warning  of  the  oflScer  upon 
which  defendant's  confession  was  predicated,  was  in  the  usual  form,  with  the 
exception  of  the  use  of  the  word  might  instead  of  would — ^the  oflScer  telling 
defendant  that  any  statement  that  he  might  make  miffhi  be  used  against  him, 
but  not  for  him,  there  was  no  error,  especially  as  the  confession  was  beneficial  to 
the  defendant 
8. — Same — Keqnested  Charge  Refused — ^ICistake  of  Fact. 

On  a  trial  for  disturbing  the  peace,  where  the  defendant's  theory  was  a  mistake, 
in  going  to  the  house  in  which  he  disturbed  the  inmates,  bis  intentions  being 
to  go  to  another  house  upon  a  peaceful  errand,  there  was  no  error  in  refusing 
defendant's  special  charge  that  if  he  went  to  the  house  in  which  he  diBturbed 
the  inmates  by  the  use  of  loud  and  vociferous  language  by  mistake,  thinking 
it  was  the  house  of  another,  and  that  such  conduct  on  his  part  would  not  have 
been  reasonably  calculated  to  disturb  the  inhabitants  of  said  last  named  house, 
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to  acquit;   and   it  would  make  no  difference,   if  the  disturbance  in   fact   took 
place,  at  what  house  he  thought  it  was. 

4. — Same — Charge  Refused — Circumstantial  Eyidence. 

Where  upon  a  trial  for  disturbing  the  peace,  the  testimony  of  the  disturbance 
by  the  defendant  was  direct  and  positive,  and  he  was  arrested  at  the  house, 
and  admitted  his  presence  and  that  he  was  the  party  who  did  the  talking,  but 
claimed  it  was  not  of  such  character  as  would  disturb;  there  was  no  error  in 
refusing  to  submit  a  charge  on  circumstantial  evidence. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  Hon. 
J.  B.  Goldsmith. 

Appeal  from  a  conviction  of  disturbing  the  peace;  penalty^  a  fine 
of  $50. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Eeporter. 

^Howard  Martin,  Assistant  Attorney-General^  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  dis- 
turbing the  peace,  and  fined  $50.  The  State's  case  is  that  appellant 
went  to  the  house  of  Frank  Worrell  at  night,  Worrell  being  absent, 
though  his  wife  and  children  as  well  as  Mrs.  Roberts  and  her  children 
were  there  at  the  time;  that  appellant  came  upon  the  gallery,  rattled 
the  door  and  undertook  to  get  into  the  house,  and  was  refused  ad- 
mittance; and  upon  inquiry  as  to  his  mission,  he  stated  that  he  desired 
to  get  into  the  house  and  kill  every  one  of  them — referring  to  the 
occupants.  He  was  refused  admittance,  and  the  women  and  children 
undertook  to  escape  through  the  back  door,  screamed,  raised  considerable 
noise,  thus  attracting  the  attention  of  the  neighbors,  who  came  and 
found  appellant  at  the  place.  Appellant's  theory  is  that  he  was  in- 
structed by  his  employer  to  see  one  Harry  White,  with  the  request  that 
White  should  assist  appellant  and  his  employer  the  following  day  in 
removing  some  sand,  and  that  en  route  home  he  went  to  the  house 
of  Worrell,  thinking  it  was  the  house  of  White;  and  that  he  did  not 
disturb  the  peace,  and  that  he  only  rattled  the  door  in  order  to  call 
attention  and  inform  White  of  his  mission;  and  that  he  had  not  been 
at  the  place  more  than  a  minute  until  somebody  came  in,  and  he 
was  arrested.  Evidence  was  introduced  showing  appellant  was  drunk 
at  the  time  of  this  trouble.  We  do  not  believe  the  exception  to  the 
introduction  of  this  testimony  is  well  taken;  in  fact,  if  appellant's 
theory  is  correct,  that  he  thought  he  was  at  White's  house,  his  drunken 
condition  was  beneficial  to  him,  rendering  the  more  probable  the  fact 
that  he  had  made  a  mistake. 

The  officer  arresting  appellant  testified  to  the  following  statement 
made  while  he  (the  ofiicer)  had  appellant  in  charge  under  arrest, 
^That  as  I  was  bringing  defendant  to  jail  he  repeatedly  said  to  me, 
^the  old  negro  just  made  a  mistake.' "  We  do  not  believe  the  exception 
taken  to  the  warning  testified  by  the  officer  is  sound.  It  was  in  the 
usual  form,  with  the  exception  of  the  use  of  the  word  "might"  instead 
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of  "would  or  could/* — the  oflScer  telling  defendant  that  any  statement 
he  might  make  might  be  used  against  him  but  not  for  him.  We  believe 
the  predicate  was  suflScient.  We  are  further  of  the  opinion  that  the 
statement  of  the  old  negro  was  rather  beneficial  than  injurious  to 
him.  His  theory  was  a  mistake  in  going  to  the  house  of  WoiTell, 
when  he  intended  to  go  to  Whitens  house.  Special  charge  was  asked 
to  the  effect  that  if  appellant  went  to  the  house  of  Worrell,  by  mistake, 
thinking  it  was  the  house  of  White,  and  used  loud  and  vociferous  lan- 
guage, that  such  conduct  on  the  part  of  defendant  would  not  have 
been  reasonably  calculated  to  disturb  the  inhabitants  of  the  house  of 
White,  and  in  that  event  they  should  acquit.  We  do  not  believe  this 
charge  presents  the  law  of  mistake  properly,  and  being  a  misdemeanor, 
is  not  sufficient.  Nor  do  we  believe  this  charge  embodied  the  correct 
idea  of  this  case,  even  if  it  had  been  couched  in  appropriate  language, 
under  the  article  excusing  an  offense  by  reason  of  mistake.  The  State's 
theory  makes  it  plain  and  the  testimony  is  cogent  to  the  effect  that 
appellant  did  disturb  the  inhabitants  at  Worrell's ;  that  he  was  boisterous 
and  his  language  was  loud  and  vociferous,  conveying  threats  to  kill 
the  entire  family.  If  this  was  true,  it  would  make  no  difference,  as  we 
understand  the  law,  that  he  went  to  WorrelPs  house  instead  of  White's. 
The  disturbance  was  emphatically  and  clearly  proved  under  the  State's 
case,  and  he  could  not  justify  the  disturbance  of  Worrell's  bouse  be- 
cause he  intended  to  disturb  White's  family,  and  made  a  mistake  as 
to  the  house.  If,  however,  appellant's  testimony  was  true,  his  conduct 
was  not  reasonably  calculated  to  disturb  anybody.  His  statement  is  to 
the  effect  that  he  went  as  a  messenger  from  his  employer  to  White 
to  engage  the  services  of  White  for  the  following  day  for  his  em- 
ployer; that  he  walked  upon  the  gallery,  rattled  the  door,  and  upon 
inquiry  from  the  inside  as  to  who  he  was,  he  stated,  "Excuse  me, 
miss,"  and  started  away,  and  was  suddenly  arrested.  If  these  are  the 
facts,  it  would  not  be  a  violation  of  the  law  whether  at  Worrell's  or 
White's. 

Appellant  requested  a  charge  in  writing  presenting  the  issue  of  cir- 
cumstantial evidence.  We  do  not  believe  this  issue  is  in  the  case.  The 
testimony  is  direct  and  positive.  Appellant  was  arrested  at  the  house, 
and  he  admitted  his  presence  and  that  he  was  the  party  who  did  the 
talking,  but  claimed  it  was  not  such  character  as  would  disturb. 

As  presented  by  the  record  we  do  not  believe  there  is  any  such  error 
as  requires  a  reversal  of  the  judgment,  and  it  is  therefore  affirmed. 

Affirmed, 
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Caney  Green  v.  The  State. 

No.  3461.     Decided  January  31,  1906. 

1. — ^Bur^lary— ETldenoe — ^Hearsay — ^Want  of  Conspiracy. 

Upon  a  trial  for  burglary  it  was  error  to  admit  in  evidence  the  declarations 
of  third  parties  with  reference  to  the  burglary  and  made  in  the  absence  of  the 
defendant,  no  conspiracy  having  been  shown. 

2. — Same — ^Impeaohment — Corroboration. 

On  a  trial  for  burglary  where  an  accomplice  testified  on  cross-examination 
by  the  defendant  that  he  had  not  been  promised  immunity,  and  there  was  no 
effort  on  the  part  of  the  defense  to  contradict  this  in  any  way,  it  was  error 
to  admit  testimony  on  the  part  of  the  State  in  corroboration  of  the  accomplice's 
testimony  that  he  had  made  similar  statements  to  the  grand  jury  and  district 
attorney.  _ 

8. — Same — Opinion  of  Witnets — ^Eyidence. 

Upon  trial  for  burglary  it  was  error  to  admit  the  testimony  of  a  State's 
witness  that  according  to  his  impression  and  habits  he  closed  the  door  of  the 
burglarized  house  as  he  started  away. 

4. — Same — ^Aooomplioe — ^Want  of  Corroboration — Breaking. 

Where  upon  trial  for  burglary  the  evidence  did  not  show,  except  by  the 
accomplice,  that  there  was  any  breaking  or  burglarious  entry  of  the  house 
alleged  to  have  been  burglarized,  or  that  the  property  was  inside  the  house  at 
the  time  it  was  taken,  the  evidence  was  not  sufficient  to  sustain  a  conviction 
of  burglary. 

Appeal  from  the  District  Court  of  Hale.  Tried  below  before  Hon. 
L.  S.  Kinder. 

Appeal  from  a  conviction  of  burglary;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

W.  C  Mathes,  Wilson,  Dalton  &  Wilson,  and  J,  T.  Montgomery,  for 
appelant. 

Howard  Martin,  Assistant.  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  burglary, 
two  years  in  the  penitentiary  being  fixed  as  the  punishment. 

Witness  Tom  Speakman  was  permitted  to  testify  that  after  a  little 
show  had  occurred  in  the  courthouae  (the  alleged  bwr^giHriised  house) 
and  the  proprietor  of  the  show  had  been  carried  to  jail  for  being 
drunk,  and  the  show  had  come  to  an  end,  he  came  down  out  of  the 
courthouse,  where  the  show  had  exhibited,  and  was  standing  near  the 
side  steps,  when  John  Hamilton  and  Workman  passed.  Workman  said 
to  Hamilton,  ^Tjet^s  get  the  showman^s  money-box  or  money,*'  don't 
remember  which  he  said.  Hamilton  refused,  and  went  on  over  to  the 
west  side  barber  shop.  John  Hamilton  was  permitted  to  testify  to  the 
same  facts.  Several  objections  were  urged  to  the  testimony  of  the  wit- 
nesses.   The  bills  show  that  appellant  was  not  present  and  at  that  time 
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there  was  no  conspiracy  formed  or  agreement  entered  into  to  enter  the 
courthouse  or  take  the  money  of  the  alleged  owner.  The  thory  of  the 
State  is  that  subsequent  to  this,  the  witness  Speakman,  appellant  and 
Workman  broke  into  the  courthouse  and  got  some  money  belonging  to 
Karmpnt,  who  is  shown  to  have  been  the  proprietor  of  the  little  show. 
This  testimony  was  not  admissible.  It  w^as  a  proposition  on  the  part 
of  Workman  to  Hamilton  to  take  the  money  of  Karmont,  not  acceded 
to  by  Hamilton.  If  there  was  any  agreement  entered  into  by  Speak- 
man, appellant  and  Workman,  it  was  sometime  subsequent.  This  testi- 
mony was  purely  hearsay,  was  made  in  the  absence  of  the  defendant, 
and  before  any  conspiracy  was  formed,  and  could  in  no  wise  bind  ap- 
pellant. It  is  not  brought  within  any  of  the  rules  that  would  permit 
the  acts  and  declarations  of  a  co-conspirator  in  furtherance  of  the  com- 
mon design  to  be  admitted. 

The  witness  Dyer  testified,  over  objections  of  appellant,  in  regard 
to  the  testimony  of  the  accomplice  Speakman  before  the  grand  jury; 
that  portion  of  it  to  which  objection  is  urged  is  as  follows:  That 
the  accomplice  testified  before  the  grand  jury,  stating:  "I  understood 
at  the  time  I  made  the  sworn  statement  before  Judge  Mathes,  that 
I  was  not  to  have  immunity  from  prosecution,  but  on  the  other  hand  was 
to  be  dealt  with  the  same  as  the  other  boys.  I  made  that  statement 
and  also  the  foregoing  one  with  the  full  understanding  that  they  could 
be  used  against  me ;  and  further  stated  that  I  had  no  object  in  making 
them  other  than  to  tell  the  truth,  and  have  made  them  because  they 
are  true.'^  This  witness  also  testified  as  a  fact  that  Speakman  was  not 
promised  immunity  from  punishment  by  himself  as  grand  juror  or 
any  one  else  so  far  as  the  witness  knew,  either  before  or  after  he  testi- 
fied; and  further  that  Speakman  was  indicted  for  the  offense.  The 
district  attorney  was  permitted  to  testify  that  after  Speakman  had 
testified  before  Judge  Mathes  and  before  the  grand  jury,  that  he,  the 
district  attorney,  had  not  permitted  him  immunity  from  punishment. 
While  Speakman  was  on  the  stand  he  had  been  asked  the  same  question, 
and  had  answered  that  he  had  not  been  promised  immuni^  from 
pimishment.  Various  objections  are  urged  to  the  introduction  of  the 
testimony  of  the  foreman  of  the  grand  jury  to  the  district  attorney, 
as  above  stated.  This  evidence  was  introduced  for  the  purpose  of  cor- 
roborating the  accomplice  Speakman,  who  had  stated  on  cross-examina- 
tion that  he  had  not  been  promised  immunity  from  punishment.  This 
testimony  was  introduced  either  for  the  purpose  of  corroborating  the 
witness,  or  for  the  purpose  of  sustaining  him  on  the  theory  that  he 
had  been  impeached.  On  the  cross-examination  of  Speakman  he  stated 
that  he  had  not  been  promised  immunity  from  punishment.  Appellant 
did  not  undertake  to  contradict  this  in  any  way.  There  the  matter 
rested.  This  evidence  was  inadmissible.  The  witness  could  not  be 
thus  corroborated,  nor  could  he  be  sustained  on  the  theory  of  impeach- 
ment, unless  there  had  been  an  attack  made  upon  his  testimony  allow- 
ing this  character  of  sustaining  evidence.     Conway  v.  State,  33  Texas 
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Crim.  Bep.,  327;  Ezell  v.  State,  65  S.  W.  Bep.,  370;  Hunter-Evans 
Co.  V.  I^anius,  82  Texas,  677;  By.  Co.  v.  Bitter,  41  S.  W.  Bep.,  753. 
We  deem  it  unnecessary  to  discuss  the  question.  In  these  authorities 
the.  rule  is  strongly  and  pointedly  stated. 

Witness  Ed  Burch  was  permitted  to  testify  as  follows:  "I  do  not 
remember  and  cannot  swear  as  to  the  exact  position  I  left  the  door 
in,  but  it  is  my  impression  from  my  habits  as  to  such  things  and  my 
recollection,  that  I  pulled  it  to  as  I  started  down.''  Various  objec- 
tions are  urged  to  this  testimony,  which  is  to  the  effect  that  he  was 
testifying  to  his  impressions  based  upon  his  habits  in  regard  to  such 
things.  Upon  another  trial  we  believe  this  character  of  testimony 
should  not  be  admitted.  The  witness  may  state  the  facts  and  even  his 
best  recollection  but  not  his  impression  or  opinion  as  to  what  he  may 
have  done,  based  upon  his  habit  as  to  such  things. 

There  were  several  instructions  requested  by  appellant  which  were 
refused  by  the  court,  submitting  pertinently,  as  we  understand  the 
record,  some  phases  of  the  law  applicable  to  the  facts  stated.  We  have 
deemed  it  unnecessary  to  enter  into  a  discussion  of  these  charges,  be-- 
cause  the  evidence  in  our  judgment  is  not  sufficient  to  support  the 
conviction. 

We  have  investigated  the  facts  carefully  to  ascertain  if  the  accomplice 
Speakman  has  been  corroborated  as  to  the  burglary  or  breaking  of 
the  house,  and  if  there  is  any  evidence  in  the  record  corroborating  him 
as  to  the  burglary,  we  have  been  unable  to  find  it.  Speakman  testified 
to  the  fact  that  he.  Workman  and  appellant  entered  the  house,  and  got 
the  showman's  money-box,  took  it  out  of  the  house,  out  of  town  some 
distance,  opened  it,  and  divided  the  contents  among  themselves. 
There  is  not  a  witness  who  testifies  that  the  door  was  opened  except 
Speakman.  The  sheriff  testified  that  his  impression,  based  upon  his 
habit  as  well  as  his  recollection,  was  that  he  closed  the  door  after  he 
placed  the  owner  of  the  exhibition  in  jail  for  being  drunk.  But  no 
witness,  except  Speakman,  testifies  that  the  door  was  subsequently 
opened  by  anybody.  Nor  is  there  any  evidence  to  corroborate  Speak- 
man as  to  the  fact  that  the  money-box  of  which  he  speaks  was  in  the 
courthouse  after  it  was  closed.  Before  this  conviction  could  be  had 
under  the  peculiar  facts,  it  was  necessary  for  the  State  to  show  by 
testimony  other  than  Speakman  that  the  house  was  broken  open,  or  the 
door  pushed  open.  In  the  absence  of  corroboration  as  to  that  fact; 
then  if  4;he  State  could  have  proved,  by  other  testimony  than  Speakman, 
that  after  the  sheriff  closed  the  door,  if  in  fact  he  did  close  it,  that 
the  money-box  was  inside  the  room,  then  there  would  be  circumstances 
corroborative  of  Speakman's  testimony,  because  the  money-box  was 
found  the  next  morning  outside  the  courthouse  in  the  hack  belonging 
to  this  showman.  The  judgment  as  it  stands  is  predicated,  so  far  as 
the  facts  are  concerned,  alone  on  the  uncorroborated  testimony  of  the 
accomplice  Speakman.  The  court  submitted  two  counts:  the  first  for 
burglary,  and  the  fourth  count  for  theft  of  the  money  said  to  have 
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been  in  the  box.  He  was  convicted  of  burglary  under  the  first  eount. 
This  eliminates  the  fourth  count,  and  therefore  it  is  not  necessary  to 
discuss  it.  But  as  the  evidence  in  this  case  is  presented,  there  is  an 
utter  want  of  corroboration  of  the  accomplice  Speakman  as  to  the 
burglary.  The  conviction  is  set  aside,  and  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


M.  SwALi^  V.  The  State. 

No.  3553.     Decided  January  31,  1906. 

Loeal  OptioK — Other  Crimes. 

On  a  trial  for  a  violation  of  the  local  option  law  where  the  evidence  did 
not  show  whether  the  purchase  was  made  from  the  defendant  in  person;  where 
there  was  no  connection  shown  between  the  transactions  for  which  defendant 
was  being  tried  and  those  testified  to  by  the  State's  witness,  and  which  were 
at  different  times  and  places,  nor  whether  the  liquor  sold  at  the  time  alleged 
was  of  the  same  character  as  that  to  which  the  witness  testified,  there  was 
error  in  admitting  testimony  of  this  character. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before 
Hon.  G.  P.  Webb. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

W.  J.  Mathis,  for  appellant. — On  question  of  other  sales :  Parker  v. 
State,  75  S.  W.  Kep.,  30;  Belt  v.  State,  78  id.,  933. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Conviction  for  violating  the  local 
option  law.  Graham  testified  that  on  two  occasions,  during  the  sum- 
mer or  fall  of  1904,  he  bought  from  appellant  some  wine  or  cider. 
That  on  each  occasion  he  bought  a  quart;  that  it  did  not  make  him 
wholly  drunk,  but  partially  so,  and  in  his  opinion  the  wine  or  cider 
was  intoxicating;  that  when  he  bought  the  two  quarts  appellant  told 
him  it  was  cider.  He  drank  a  quart  in  going  from  appellant's  residence 
to  his  own,  which  was  a  mile  and  a  half.  He  uses  this  language :  "I 
was  pretty  well  organized  as  the  result  of  drinking  this  quart  of  cider 
or  wine.''  He  does  not  explain  what  he  means  by  being  "pretty 
well  organized.''  Appellant  denies  the  entire  transaction,  and  shows 
by  witness  Turley  that  Graham  told  him  he  had  never  bought  any 
wine  or  cider  from  defendant  in  person,  but  had  bought  same  from 
different  members  of  the  family,  and  that  the  stuff  was  not  in  any 
way  intoxicating.  They  also  impeached  his  general  reputation  as  be- 
ing bad  for  veracity.  The  witness  Hollingsworth  was  placed  on  the 
Vol.  49  Crim.— le. 
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stand,  and  stated  that  he  had  known  appellant  for  several  years,  and 
that  on  one  occasion  during  the  year  1904,  he  got  some  wine  and  cider 
at  appellant^s  place,  drank  about  a  quart  of  the  stuffy  and  he  states  that 
it  made  him  pretty  limber.  It  was  intoxicating.  This  witness  then 
tasted  a  bottle  on  exhibition,  and  said  that  ^'the  stuff  I  got  was  not 
like  this ;  it  was  a  great  deal  stronger.''  This  witness  was  also  a  prose* 
cuting  witness  in  another  local  option  case  against  appellant.  Ob- 
jection was  urged  to  this  testimony  on  account  of  its  irrelevancy  and 
immateriality,  and  because  it  was  an  attempt  to  prove  another  transac- 
tion or  sale  at  a  different  time  and  place,  and  to  a  different  person; 
and  because  it  was  in  the  nature  of  a  comparison  as  showing  that  the 
goods  alleged  to  have  been  purchased  were  intoxicating.  These  objec- 
tions were  overruled.  There  is  no  connection  shown  between  these 
transactions.  It  is  not  even  undertaken  to  be  shown  by  this  witness 
that  the  instance  he  mentioned  was  a  purchase  from  defendant  in  per- 
son; that  he  got  it  from  some  of  the  members  of  the  appellant's 
family.  If  Graham  told  the  truth,  he  bought  an  intoxicant,  and  it 
was  not  necessary  for  him  to  introduce  prior  sales  to  show  anything 
connected  with  this  case.  This  was  not  testimony,  as  we  understand 
it,  from  any  standpoint,  against  defendant.  The  other  objection,  that 
the  substance  contained  in  the  bottle  tasted  by  this  witness  as 
being  inadmissible,  was  also  well  taken.  It  furnished  no  standard 
of  comparison;  is  not  shown  to  be  the  same  character  of  liquid.  This 
portion  of  the  bill  of  exceptions  is  brought  strictly  within  the  rule  laid 
down  in  Parker's  case,  75  S.  W.  Rep.,  30.  The  matter  was  there  suffi- 
ciently reviewed  and  it  is  not  necessary  to  go  into  it  here.  In  regard 
to  both  phases  of  the  bill  of  exceptions,  we  refer  to  Belt  v.  State, 
78  S.  W.  Rep.,  933,  and  Parker's  case,  supra.  The  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Hiram  Reese  v.  The  State. 

No.  3440.     Decided  January  31,  1906. 

ICnrder  in  Second  Deirree — Charge  of  Court — ^Mutual  Combat — ^Provoking  Blfll- 
cnlty. 
On  a  trial  for  murder  the  evidence  showed  defendant  refused  to  play  a  game 
of  craps  with  deceased  and  that  an  altercation  followed  in  which  both  drew 
pistols,  but  they  were  separated;  but  they  both  returned  a  few  minutes  after 
to  the  place  where  the  game  was  being  played  and  after  some  quarreling  defendant 
fired  and  killed  deceased  before  the  latter  drew  his  weapon,  it  was  error  to 
charge  on  mutual  combat  and  provoking  difficulty:  and  this  although  defendant 
may  have  commenced  the  difficulty  or  the  parties  may  have  fought 

Appeal  from  the  District  Court  of  Houston.    Tried  below  before 
Hon.  Benjamin  H.  (lardner. 
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Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
ten  years  imprisonment  in  the  penitentiary. 
The  opinion  states  the  case. 

J,  M.  Crook,  for  appellant. — On  question  of  provoking  diflBculty, 
mutual  combat  and  self-defense:  Drake  v.  State,  10  Texas  Ct.  Rep., 
584;  Meuly  v.  State,  9  S.  W.  Rep.,  563;  Brazzil  v.  State,  28  Texas 
Crim.  App.,  584 ;  Lindsey  v.  State,  35  Texas  Crim.  Rep.,  164 ;  McCand- 
less  V.  State,  57  S.  W.  Rep.,  672. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  murder  in  the  second 
degree,  and  his  punishment  fixed  at  ten  years  confinement  in  the  peni- 
tentiary. The  evidence  shows,  in  substimce,  that  appellant  and  de- 
ceased (both  negroes)  met  where  other  negroes  were  playing  craps. 
Deceased  proposed  to  bet  appellant  a  nickel,  but  appellant  would  not 
receive  that  bet,  and  insisted  on  playing  a  quarter,  and  further  stated 
he  would  not  play  with  deceased  at  all.  A  serious  quarrel  ensued,  and 
the  parties  were  separated.  However,  in  a  few  moments  they  came 
back  where  the  game  of  dice  was  being  played,  and  one  witness  says 
that  deceased  replied  to  appellant,  **^Put  up  your  weapons  and  I  will 
fight  you  a  fair  fight.^^  The  evidence  shows  that  in  the  first  alterca- 
tion both  of  the  parties  had  pistols  drawn.  To  the  above  suggestion 
of  deceased  appellant  replied,  "I  will  fight  you  or  I  will  kill  you,"  and 
immediately  fired,  killing  deceased.  At  the  time  deceased  was  shot  he 
was  either  in  the  act  of  sitting  down  or  in  the  act  of  rising  in  a  half- 
stooped  posture,  as  the  witnesses  describe  it.  Some  of  the  witnesses  say 
he  was  in  act  of  getting  up,  and  some  that  he  was  in  the  act  of 
sitting  down ;  but  none  indicate  that  he  had  any  weapon  out.  This  is 
a  sufficient  statement  of  the  evidence,  as  we  understand  it.  We  see 
nothing  in  the  evidence  suggesting  the  theory  of  provoking  the  diflB.- 
culty,  or  mutual  combat.  The  evidence  shows  that  when  the  parties 
first  met,  appellant  ruthlessly  repelled  deceased's  efforts  to  engage  in 
the  game,  and  if  parties  had  not  interfered  at  that  time  they  would 
have  fought,  but  at  that  juncture  there  could  be  no  mutual  combat  about 
it,  nor  any  provoking  the  difficulty.  Commencing  a  difficulty  is  not 
provoking  a  difficulty  within  the  contemplation  of  the  provoking-diffi- 
culty-statute. Nor  is  there  any  mutual  combat  in  it  because  two 
parties  mutually  fight ;  or  do  fight,  and  in  that  sense  there  is  a  mutuality 
of  combat,  does  not  suggest  the  issue  of  mutual  combat  which  takes 
away  the  right  of  self-defense.  If  appellant  provokes  the  difficulty  and 
the  evidence  suggests  the  issue,  then  in  the  nature  of  things  the  issue 
of  mutual  combat  is  not  in  the  case.  If  they  mutually  engage  in  a 
combat  and  the  evidence  suggests  this  issue,  then  provoking  the  diffi- 
culty is  not  in  the  case.  Clay  v.  State,  44  Texas  Crim.  Rep.,  129, 
5  Texas  Ct.  Rep.,  436;  Dent  v.  State,  46  Texas  Crim.  Rep.,  166,  10 
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Texas  Ct.  Eep.,  11;  Bearden  v.  State,  46  Texas  Crim.  Bep.,  144,  9 
Texas  Ct.  Bep.,  813.  For  the  error  of  the  court  in  charging  on  mutual 
combat  and  provoking  the  difficult;,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Bill  Short  v.  The  State. 
No.  3480.     Decided  January  31,  1906. 

Local  Option — ^ZAsufficiency  of  Evidenoe— Aflrenoy. 

Where  upon  trial  for  a  violation  of  tlie  local  option  law  the  evidence  showed 
that  the  defendant  was  acting  as  the  agent  of  prosecutor  in  the  purchase  of 
whisky,  and  did  not  sell  the  whisky  to  prosecutor  but  purchased  it  from  other 
parties  for  him,  the  conviction  could  not  be  sustained. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  Hon. 
J.  D.  Goldsmith. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $50  and  forty  days  confinement  in  the  county  jaiL 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Beporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Conviction  for  violating  the  local 
option  law. 

Freeman  testified  that  on  the  7th  of  January  he  went  to  appellant 
and  some  others  who  were  talking,  and  appellant  asked  him  if  he 
wanted  some  whisky.  He  gave  an  afSrmative  reply.  Appellant  in- 
formed Freeman  that  he  knew  there  was  some  whisky  in  the  depot 
belonging  to  some  parties,  and  wanted  a  lot  of  them  to  "chip  in"  and 
take  it  out.  Freeman  informed  appellant  that  he  would  take  a  quart 
of  it,  and  gave  him  85  cents.  Appellant  got  the  whisky  and  carried 
it  to  a  livery  stable,  where  Freeman  got  the  whisky.  He  did  not  know 
from  whom  appellant  got  the  whisky,  and  all  that  he  knew  about  it 
was  the  fact  that  defendant  asked  him  if  he  wanted  a  quart  of  whisky ; 
and  upon  his  request  secured  the  whisky,  and  he  gave  appellant  the 
money  with  which  to  get  it;  and  that  appellant  gave  the  whisky  to 
him.  It  is  shown  that  appellant  had  no  whisky  at  the  depot  at  this 
time;  that  the  last  package  he  had  at  the  depot  was  on  the  2nd  or 
3rd  of  January.  The  transaction  here  set  out  occurred  on  the  7th  of 
January.  The  express  agent  testified  that  Walker  had  a  package  of 
whisky  in  the  depot,  upon  which  the  C.O.D.  charges  were  $10.50.  This 
was  on  the  7th  of  January.  That  on  that  day  some  one,  whom  he  did 
not  know,  came  and  asked  for  the  whisky  consigned  to  said  Walker  and 
paid  the  C.O.D.  charges,  signing  the  name  of  J.  M.  Walker,  and  re- 
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ceived  the  package.  This  agent  did  not  know  Walker  or  the  party  who 
signed  for  the  package,  and  he  says  it  may  have  been  Walker,  who 
was  a  stranger.  He  states  that  appellant  did  not  sign  for  any  whisky 
that  day,  and  did  not  get  any  from  the  express  oflBce  on  that  day. 
•Gunn  testified  that  he  heard  appellant  say  he  wished  he  knew  where  he 
could  get  some  whisky,  that  he  wanted  a  drink.  This  occurred  in 
the  barber  shop  belonging  to  Jack  Long.  Shortly  after  this  witness 
left  the  barber  shop,  went  across  the  street,  to  the  opposite  corner,  and 
was  approached  by  Price,  who  told  him  that  he  had  some  whisky  in 
the  depot  that  he  wanted,  and  asked  witness  if  he  did  not  want  to 
chip  in  and  help  take  the  whiskey  out  and  get  a  quart  of  it  or  such 
amount  as  he  might  desire.  This  witness  declined,  but  told  Price 
there  was  a  man  (referring  to  appellant,  who  was  then  approaching) 
who  would  chip  in  with  him  and  get  the  whisky.  He  then  intro- 
duced appellant  to  Price,  and  left  them  talking  about  the  whisky. 
Shortly  afterwards  he  met  appellant  near  the  same  place,  and  asked 
him  if  he  did  not  want  a  drink  of  whisky.  They  went  into  the  coal- 
house,  just  back  of  the  bank  building,  and  took  a  drink;  he  did  not 
know  whose  whisky  he  drank,  because  there  were  several  bottles  un- 
corked. There  were  other  parties  in  the  house  at  the  time  defendant 
and  witness  went  into  the  coal-house;  among  others.  Price  and  some 
man  unknown  to  witness.  Appellant  took  the  stand  in  his  own  be- 
half and  testified  that  on  January  7,  Freeman  came  to  him  and  asked 
him  if  he  did  not  know  where  he  could  get  some  whisky.  He  in- 
formed him  he  did  not  know  whether  there  was  any  whisky  in  town. 
Later  on  during  the  day,  while  he  was  walking  *down  the  street  in  the 
direction  of  the  railroad,  immediately  in  front  of  the  old  bank  build- 
ing, Ounn  introduced  appellant  to  Price.  Price  informed  him  that 
he  had  more  whisky  in  the  office  than  was  wanted,  and  wanted  them 
to  *'chip  in'^  and  get  it.  Appellant  agreed  to  do  so,  and  paid  Price 
for  one  quart  of  whisky.  Price  told  him  that  he  had  the  necessary 
funds  made  up  to  cover  the  whisky  except  two  quarts,  and  after  he 
(appellant)  paid  his  money,  it  left  only  one  quart  undisposed  of. 
Shortly  afterwards  he  met  Freeman  and  informed  Freeman  that 
Walker  said  he  had  more  whisky  in  the  office  than  he  wanted  and  was 
trying  to  get  enough  of  the  boys  to  chip  in  and  take  it  out.  Free- 
man informed  appellant  he  would  take  a  quart  and  asked  appellant  to 
get  it  for  him,  and  gave  him  85  cents  with  which  to  pay  for  it.  Ap- 
pellant then  went  to  Price,  and  Walker  gave  him  the  money  and  informed 
him  who  it  was  that  wanted  the  whisky.  Price  and  Walker  said  they 
would  go  and  get  the  whisky,  and  carry  it  to  the  coal-house,  just  back  of 
the  bank,  and  would  there  open  the  box.  They  did  so,  and  gave  appel- 
lant the  quart  of  whisky,  for  which  he  gave  them  85  cents  given  him 
by  Freeman.  He  got  one  bottle  for  himself  and  one  for  Freeman. 
He  says  he  did  not  sell  Jack  Freeman  any  whisky  on  that  day  or  any 
other  day.  We  believe  under  this  state  of  case  appellant  was  acting  as 
the  agent  of  Freeman  in  the  purchase  of  the  whisky.    We  understand 
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this  to  be  in  accordance  with  the  rule  laid  down  in  Dimn's  case^  12 
Texas  Ct.  Bep.,  803.  Price  and  Walker,  under  this  state  of  case 
would  be  guilty  of  selling  whisky.  Short  was  not  selling  whisky.  He 
was  acting  as  the  friend  of  Freeman  to  secure  the  whisky,  and  to  se- 
cure the  whisky  for  himself  as  well.  .  He  was  purchasing  for  himself 
and  Freeman.  This  is  the  view  we  take  of  the  case  under  the  testi- 
mony.   The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


LiGE  Davis  v.  The  State. 

No.  3481.     Decided  January  31,  1906. 

Local  Option — Jury  and  Jury  Law— Jury  Commissioners. 

Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  record  showed 
that  juries  had  been  selected  for  four  or  five  weeks  by  the  jury  commissioners, 
and  that  on  the  sixth  week  of  the  term,  during  which  defendant  was  tried, 
there  were  no  jurors  drawn  for  that  week  by  the  commissioners,  and  that  it 
was  not  understood  that  the  term  would  last  so  long  and  that  thereupon  the 
judge  ordered  the  sheriff  to  summon  a  jury  to  try  the  defendant,  there  was  no 
error.  Distinguishing  White  v.  State,  45  Texas  Grim.  Rep.,  597.  Following 
Sanches  v.  State,  39  id.,  389 ;  Martin  v.  State,  90  S.  W.  Rep.,  29. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before 
Hon.  J.  D.  Goldsmith. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Conviction  for  violating  the  local 
option  law.  When  the  case  was  called  for  trial  appellant  moved  to 
quash  the  panel  of  jurors  for  the  week.  The  facts  in  brief  show  that 
a  jury  had  been  selected  for  each  week  for  four  or  five  weeks,  and  the 
week  during  which  appellant  was  tried  was  the  sixth  week  of  the  term, 
and  no  jurors  had  been  drawn  by  the  commissioners  for  that  week. 
The  evidence  discloses  that  it  was  not  understood  the  court  would  last 
so  long,  and  there  being  no  jurors  drawn  for  that  week  by  the  com- 
missioners, the  judge  ordered  the  sheriff  to  summon  a  jury,  which  he 
did.  This  does  not  come  within  the  rule  laid  down  in  White  v.  State, 
9  Texas  Ct.  Rep.,  675.  In  that  case  the  county  judge  had  continu- 
ously as  a  practice  refused  to  have  jurors  drawn  by  the  jury  com- 
missioners, and  we  held  this  was  error.  But  the  case  is  not  analogous. 
The  facts  are  different  from  the  condition  in  which  the  record  places 
this  case.  This  comes  within  the  rule  laid  down  in  Sanchez  v.  State, 
39  Texas  Crim.  Rep.,  389,  and  Martin  v.  State,  90  S.  W.  Rep.,  29, 
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decided  at  the  Tyler  Term,  1905.  We  believe  this  is  squarely  within 
the  provisions  of  the  statute  which  authorizes  the  court  to  order  a 
jury  summoned  where  from  any  cause  there  is  a  failure  to  have  suf- 
ficient jurors  to  transact  the  business  of  the  term.  The  evidence  sup- 
ports the  conviction,  and  the  judgment  is  affirmed. 

Affirmed. 


Wash  Davis  v.  The  State. 

No.  3372.     Decided  January  31,  1906. 

Local  Option — Statement  of  Faots — ^Practioe  on  Appeal. 

Wbere  upon  appeal  from  a  conviction  for  violating  the  local  option  law  it 
appeared  that  the  clerk  in  making  up  the  transcript  copied  the  orders  of  the 
commissioners  court  authorizing  the  local  option  election  and  declaring  the 
result,  on  the  strength  of  a  memorandum  in  the  statement  of  facts  that  said 
orders  should  be  inserted.  Held  that  this  was  unauthorized  and  a  motion  to 
strike  out  was  sustained  and  the  judgment  reversed. 

Appeal  from  the  County  Court  of  Ldmestone.  Tried  below  before 
Hon.  James  Kimbell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Harper,  Jackson  &  Harper,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  is  for  violating 
the  local  option  law.  Appellant  has  filed  a  motion  to  strike  from  the 
statement  of  facts,  the  orders  of  the  commissioners  court  authorizing 
the  local  option  election  and  declaring  the  result  and  placing  such  law 
into  operation.  These  orders  were  not  made  a  part  of  the  statement 
of  facts.  In  writing  the  statement  of  facts,  it  is  stated,  "The  clerk 
will  here  insert  the  orders.*'  In  making  up  the  transcript  the  clerk 
copied  the  orders  into  the  transcript.  To  do  this  he  had  no  authority. 
Batcliflf  V.  State,  29  Texas  Crim.  App.,  248 ;  Tyrell,  44  S.  W.  Rep., 
159 ;  Lyon  v.  State,  1  Texas  Ct.  Rep.,  774 ;  Hargrove  v.  State,  8  Texas 
Ct.  Rep.,  578.  Eliminating  these  orders,  there  is  no  evidence  in  the 
record  of  the  fact  that  the  local  option  law  was  put  into  operation.  It 
is  necessary,  in  order  to  sustain  a  conviction  under  this  law,  that  it 
be  shown  that  the  law  was  in  force  and  this  has  not  been  done.  The 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Pony  Jackson  v.  The  State. 

No.  3317.    Decided  January  31,  1906. 

1. — ^Looal  Option — Order  for  Express  Package — ^Books  as  ETidenoe. 

Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  evidence  showed 
that  the  whisky  was  delivered  upon  an  order  upon  the  express  office,  and  the 
express  agent  had  no  recollection  of  the  transaction  even  after  looking  at  his 
books,  there  was  no  error  in  introducing  the  books  in  evidence  that  the  order  was 
presented  and  the  whisky  received,  it  having  been  shown  that  the  books  were 
correctly  kept. 
8. — Same — Sufflelency  of  Evidence — Order  for  C.  0.  D.  Express  Package. 

Where  upon  trial  for  violation  of  the  local  option  law  the  evidence  showed 
that  defendant  gave  the  prosecutor  an  order  for  a  c.  o.  d.  express  package  held 
by  the  express  company,  and  the  prosecutor  presented  the  order,  paid  the  money 
due  thereon  and  obtained  four  quarts  of  whisky,  the  conviction  was  sustained. 

Appeal  from  the  County  Court  of  Collin.  Tried  below  before  Hon. 
P.  E.  Wilcox. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Brown  &  Hughstan,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. — On 
question  as  to  what  constitutes  a  sale,  Beall  v.  State,  12  Texas  Ct. 
Sep.,  801 ;  Dunn  v.  State,  id.,  803. 

DAVIDSON,  Presiding  Judge. — Conviction  for  violating  the  local 
option  law.  Appellant  gave  witness  Day  an  order  for  a  C.  0.  D. 
express  package,  held  by  the  American  Express  Company.  Day  pre- 
sented the  order,  paid  the  money,  and  obtained  four  quarts  of  whisky. 
The  order  is  in  the  following  language:  *'Mr.  Walton,  or  Walter  Wil- 
son. Sir:  Please  let  Mr.  J.  Day  have  my  package  as  I  have  no  one 
to  stay  hear  for  me.  Yours  resp.  Pony  Jackson/'  Walton  testified 
that  he  was  express  agent,  and  had  no  recollection  of  the  transaction, 
even  after  looking  at  his  books,  but  his  books  were  correctly  kept,  and 
all  items  entered  in  them  were  made  in  accordance  with  the  facts 
shown  by  the  entries;  and  it  showed  that  Day  presented  the  order 
in  question  and  received  and  receipted  for  the  package  in  question. 
It  is  objected  that  the  testimony  of  Walton  was  inadmissible,  and  tliat 
the  entry  on  the  books  should  not  thus  be  used.  We  are  of  opinion 
that  the  ruling  of  the  court  was  correct.  The  books  were  shown  to 
have  been  correctly  kept,  and  this  was  not  questioned. 

It  is  also  contended  that  the  evidence  is  not  suflBcient.  We  are  of 
opinion  that  it  is.    The  question  raised  by  this  evidence  has  been  so 
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frequently  decided  that  we  deem  it  unnecessary  to  cite   authorities. 
There  being  no  error  in  the  record,  the  judgment  is  aflBrmed. 

Affirmed. 

[Motion  for  rehearing  overruled  without  written  opinion. — ^Beporter.] 


Martin  Dean  v.  The  State. 

No.  3283.     Decided  January  31,  1906. 

SelllAg  Liquor  to  Xinor — Charge  of  Court — ^Ingufflclenoy  of  ETidence. 

Where  the  defendant  was  charged  with  selling  liquor  to  a  minor  and  the  proof 
showed  upon  trial  that  the  local  option  law  was  in  force,  and  that  there  was 
no  gift  of  the  liquor  to  the  minor,  it  was  error  to  charge  the  jury  that  if  the 
defendant  sold  or  caused  to  be  sold,  or  gave  or  caused  to  be  given  intoxicants 
to  prosecutor  he  would  be  guilty;  and  it  was  also  error  not  to  have  submitted 
the  requested  charge  to  the  effect  that  if  the  prosecutor  and  the  defendant 
ordered  the  whisky  together  and  the  defendant  simply  gave  the  prosecutor  the 
whisky  which  the  latter  had  ordered  and  for  which  he  had  furnished  the  money 
to  acquit;  and  the  question  of  sale  should  not  be  considered. 

Appeal  from  the  County  Court  of  Hill.  Tried  below  before  Hon. 
N.  J.  Smith. 

Appeal  from  a  conviction  of  selling  liquor  to  minor;  penalty,  a  fine 
of  $25. 

The  opinion  states  the  case. 

Wear,  Morrow  &  SmUhdedl,  for  appellant. — On  question  of  gift, 
Beed  v.  State,  44  S.  W.  Sep.,  1093.  On  question  of  sale  to  minor  in 
local  option  territory,  Tracy  v.  State,  12  Texas  Ct.  Rep.,  644;  Atkinson 
V.  State,  9  id.,  756. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  sale  to  minor  in  local  option  territory,  Tompkins  v.  State,  Tyler 
Term,  1905,  49  Texas  Crim.  Eep. 

DAVIDSON,  Presiding  Judge. — Appellant  was  charged  with  sell- 
ing and  giving  away  intoxicating  liquor  to  a  minor.  It  is  admitted 
that  the  local  option  law  was  in  force  in  the  territory  where  the  alleged 
sale  occurred.  The  evidence  shows  that  appellant  and  the  alleged 
purchaser  raised  the  sum  of  $2  for  the  purpose  of  ordering  whisky 
from  Waco;  that  Milliken  was  to  furnish  50  cents  and  appellant  the 
remainder.  Appellant  made  the  order.  When  the  whisky  came  he 
turned  over  to  Milliken  his  50  cents  worth  of  the  whisky.  This  is 
the  case  in  a  nut-shell.  The  court  instructed  the  jury,  if  appellant 
sold  or  caused  to  be  sold  or  gave  or  caused  to  be  given  intoxicants  to 
Milliken,  he  would  be  guilty.  Milliken  was  a  minor,  as  is  appellant. 
Exception  was  reserved  to  this  portion  of  the  charge.  The  following 
charge  was  asked:  '^f  you  believe  from  the  evidence  that  Fred  Milli- 
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ken  and  defendant  together  ordered  whisky  for  themselves  and  that 
they  each  furnished  their  money  for  the  purpose  of  making  said  order, 
and  that  when  said  whisky  came  defendant  got  the  same  out  of  the 
express  office,  and  gave  to  said  Fred  Milliken  the  whisky  that  he  had 
ordered  and  for  which  he  had  furnished  the  money,  you  will  find 
defendant  not  guilty."  This  charge  should  have  been  given.  There 
is  no  pretense  that  there  was  a  gift.  If  there  was  anything  it  was  a 
sale.  However,  we  do  not  believe  this  is  shown  by  the  facts.  This 
charge  was  directly  pertinent  to  the  case  made  by  both  sides.  The 
facts  stated  in  the  charge  would  exonerate  appellant  from  a  sale.  But 
even  if  there  was  a  sale,  the  local  option  law  was  in  force,  and  this, 
under  the  authorities,  would  operate  to  suspend  the  law  against  sale 
to  minors  in  such  territory  while  such  law  was  in  operation.  A  fur- 
ther charge  was  asked:  "You  are  instructed,  you  must  not  consider 
the  question  of  a  sale  of  whisky  to  the  witness  Fred  Milliken,  because 
the  court  here  withdraws  from  your  consideration  the  issue  as  to  a 
sale."  This  charge  was  refused.  It  should  have  been  given.  Sale  to 
a  minor  can  not  be  prosecuted  under  the  statute  prohibiting  sales  to 
minor,  where  the  sale  occurs  in  local  option  territory.  If  a  sale  occur, 
it  would  be  a  violation  of  the  local  option  law.  In  no  event  could 
appellant  be  convicted  for  selling  to  a  minor  in  local  option  territory. 
The  charge  must  be,  if  there  is  a  sale,  that  it  was  in  violation  of  the 
local  option  law.     The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Alfred  Johnson,  Jr.,  v.  The  State. 

No.  3519.     Decided  January  31,  1906. 

« 

1. — Oifcr  to  Bribe  Ol&oer — ^Verdict — Judgrment — ^ynonymons  Terms. 

Where  upon  trial  to  offer  to  bribe  an  officer  the  verdict  found  defendant 
guilty  of  an  attempt  to  bribe  an  officer,  and  the  judgment  found  appellant  guilty 
of  the  offense  of  an  offer  to  bribe  an  officer,  there  was  no  error. 

8. — Same — ^Evidence — ^Arrest  Without  Warrant — Germane  Testimony. 

The  statutes  provide  that  before  one  can  bribe  an  officer  to  release  a  prisoner 
such  officer  must  have  the  prisoner  in  legal  custody;  and  it  further  provides 
that  where  there  is  not  time  enough  for  the  officer  to  secure  a  warrant  for  the 
arrest  of  prisoner,  being  informed  the  crime  has  been  committed,  he  can  pursue 
the  party  where  the  offense  committed  is  a  felony  and  arrest  without  warrant; 
and  there  was  no  error  upon  a  trial  to  offer  to  bribe  an  officer  in  permitting  that 
officer  to  testify  that  some  one  informed  him  that  a  party  had  committed  a 
forgery  and  was  about  to  leave  on  the  train,  and  that  he  had  no  time  to  procure 
a  warrant  and  immediately  made  the  arrest  and  that  then  defendant  offered 
to  bribe  him  to  release  the  prisoner;  and  this,  although  the  indictment,  did 
not  show  what  the  prisoner  was  charged  with,  but  merely  alleged  that  the 
officer  had  the  prif^oner  in  legal  custody. 

Appeal  from  the  District  Court  of  Victoria.  Tried  below  before 
Hon.  J.  C.  Wilson. 
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Appeal  from  a  conviction  of  an  offer  to  bribe  an  ofi5cer;  penalty, 
two  years  imprisonment  in  the  penitentiary. 
The  opinion  states  the  case. 

Dupree  &  Pool,  for  appellant. — On  question  of  evidence,  Florez  v. 
State,  11  Texas  Crim.  App.,  102;  Moseley  v.  State,  25  id.,  515.  On 
question  of  verdict,  12  Cyc,  690. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — ^Appellant  was  convicted  of  an  offer  to  bribe  an 
oflScer,  and  his  punishment  fixed  at  two  years  confinement  in  the  peniten- 
tiary. 

The  facts  show  that  appellant  offered  Geo.  H.  Heck,  sheriff  of  Victoria 
County,  $10  to  release  from  his  custody,  Malinda  Lewis,  whom  the 
sheriff  held  as  a  prisoner  under  the  charge  of  forgery. 

Appellant  in  his  motion  for  new  trial  complains  that  the  verdict  of 
the  jury  shows  defendant  is  not  guilty  of  any  offense  known  to  the 
laws  of  Texas.  The  verdict  reads,  *TVe,  the  jury,  find  the  defendant 
guilty  of  an  attempt  to  bribe  an  oflBcer,  as  charged  in  the  indictment, 
etc.'*  The  judgment  finds  appellant  guilty  of  the  offense  of  an  offer  to 
bribe  an  ofScer.  We  think  an  attempt  to  bribe  is  the  same  as  an  offer 
to  bribe;  and  in  our  opinion  there  is  no  merit  in  appellant's  position. 

Upon  the  trial  the  State  introduced  Geo.  H.  Heck  who  testified,  in 
substance,  that  he  was  sheriff  of  Victoria  County;  that  in  the  early 
part  of  the  night  of  September  9th  last,  Liebschutz  came  to  the  jail- 
house  where  witness  was  living  at  that  time;  that  the  courthouse  was 
closed  and  the  officers  had  gone  home.  Liebschutz  was  a  policeman 
and  deputy  marshal  of  the  town  of  Victoria.  'HiVhen  he  arrived  he 
told  me  that  there  had  been  a  forgery  committed  down  at  Haller's 
store,  in  Victoria."  At  this  point  counsel  for  defendant  objected  to 
witness  testifying  about  what  Liebschutz  told  witness  about  a  forgery. 
The  district  attorney  stated  that  he  expected  to  prove  by  this  witness 
that  Liebschutz  came  to  witness'  home  at  the  jail,  and  reported  to 
Heck  that  a  forgery  had  been  committed,  and  also  that  this  case  would 
develop  an  arrest  without  warrant,  and  that  the  evidence  was  admissi- 
ble for  the  purpose  of  showing  that  witness  was  informed  of  the  offense 
having  been  committed,  and  in  order  to  justify  witness  in  the  action  he 
subsequently  took  in  the  matter,  under  the  article  of  the  Code  of  Crim- 
inal Procedure  which  authorizes  a  peace  oflBcer  to  make  an  arrest  when 
he  is  informed  by  a  credible  person  that  a  felony  has  been  committed, 
and  there  was  not  sufficient  time  for  him  to  get  process  for  the  offender. 
Counsel  for  appellant  objected  to  the  testimony  on  the  ground  that 
appellant  is  not  charged  with  a  forgery,  because  the  allegation  of  the 
indictment  in  the  case  on  trial  is,  that  Geo.  H.  Heck,  sheriff  of  Vic- 
toria County,  had  in  his  lawful  custody,  one  Malinda  Lewis,  a  prisoner, 
but  that  indictment  does  not  say  that  said  Malinda  Lewis  was  charged 
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with  forgery  Or  any  specific  crime  at  all.  Defendant  further  objected, 
because  the  testimony  of  the  witness  as. to  what  Liebschutz  told  him 
about  an  offense  having  been  committed  in  Victoria  or  elsewhere  is 
not  proper  evidence;  had  nothing  to  do  with  defendant;  because  the 
State  can  introduce  the  testimony  only  in  support  of  the  allegations 
[n  the  indictment  against  appellant,  which  indictment  alleges  an  effort 
by  defendant  to  bribe  the  sheriff  of  Victoria;  and  said  testimony  is 
immaterial.  Furthermore,  that  the  evidence  of  the  witness  Liebschutz 
himself  would  be  the  best  evidence  of  the  statement  made  by  said 
witness  to  the  sheriff.  All  of  these  objections  were  overruled,  and  the 
sheriff  testified,  substantially,  that  Liebschutz  informed  him  that  Ma- 
linda  Lewis  had  committed  a  forgery,  and  that  she  was  to  leave  in 
about  an  hour  on  the  train.  It  was  then  dark.  All  the  officers  from 
whom  he  could  obtain  a  warrant  had  gone,  and  he  went  immediately 
and  arrested  Malinda  Lewis,  and  had  her  in  custody  when  appellant 
offered  to  give  him  $10,  if  he  (sheriff)  would  release  Malinda  Lewis. 
Liebschutz  was  placed  on  the  stand  and  testified  to  having  told  the 
sheriff  the  same  facts  that  the  sheriff  testified  to.  The  statute  pro- 
vides that  before  one  can  bribe  an  officer  to  release  a  prisoner,  such 
officer  must  have  the  prisoner  in  legal  custody;  and  further  provides 
that  where  there  is  not  time  enough  for  the  officer  to  secure  a  warrant 
for  the  arrest  of  a  prisoner,  being  informed  a  crime  has  been  com- 
mitted, he  can  pursue  the  party,  where  the  offense  committed  is  a  fel- 
ony, and  arrest  without  warrant.  Therefore  it  became  necessary  to 
introduce  all  of  this  testimony  to  show  that  the  officer  had  Malinda  Lewis 
in  legal  custody.  If  he  had  had  a  warrant,  this  testimony,  of  course, 
would  not  have  been  necessary.  But  having  arrested  her  upon  in- 
formation and  in  an  emergency,  it  wotdd  be  a  legal  arrest,  and  hence 
the  testimony  is  not  only  germane  but  very  material  in  order  to  make 
out  the  State's  case.  The  fact  that  the  indictment  did  not  show  what 
Malinda  Lewis  was  charged  with  but  merely  says  that  he  had  her  in 
legal  custody,  would  not  preclude  the  State  from  proving  what  she 
was  charged  with,  and  the  mode,  manner  and  method  of  arresting 
her,  in  order  to  show  that  she  was  in  legal  custody.  Cortez  v.  State, 
11  Texas  Ct.  Rep.,  720;  Moore  v.  State,  5  Texas  Ct.  Rep.,  583. 

We  do  not  find  any  error  in  this  record  autiiorizing  a  reversal,  and 
the  judgment  is  affirmed. 

Affirmed. 

[Motion  for  rehearing  overruled  without  written  opinion. — ^Reporter.] 
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Thubman  Sextok  v.  The  State. 

No.  3554.    Decided  January  31,  1^06. 

1. — ^BeoelTing  Stolen  Property — Charge  of  Court — ^FraudnleiLt  Taking. 

On  a  trial  for  receiving  stolen  horses  and  mules  where  the  court  charged 
on  receiving  stolen  property  and  omitted  therein  that  the  receiving  must  be 
unlawful  and  fraudulent,  but  charged  such  to  be  the  law  in  other  portions  of 
hia,  charge,  there  was  no  error. 

9. — Sane — SnAelenoy  of  Evidenee — ^Aooomplioes— Corroboration.  ' 

Where  upon  a  trial  for  receiving  stolen  horses  and  mules,  the  evidence  showed 
that  the  accomplices  at  the  instance  of  the  defendant  brought  the  animals  to 
the  stock-pen;  that  he  was  there  and  assisted  in  leading  them  into  the  cars: 
that  he  got  on  a  horse,  went  out  to  where  the  accomplices  were,  waa  seen  there 
by  third  parties  in  conversation  with  the  accomplices,  and  that  night  the  accom- 
plices secured  possession  of  the  animals,  took  them  to  town  and  he  was  there 
when  they  were  received;  together  with  other  circumstances  connected  with  the 
matter,  the  testimony  of  the  accomplices  was  sufficiently  corroborated. 

Appeal  from  the  District  Court  of  Comanche.  Tried  below  before 
Hon.  N.  L.  Lindsey. 

Appeal  from  a  conviction  of  receiving  gtolen  property;  penalty,  five 
years  imprisonment  in  the  penitentiary. 

The  State's  case  showed  that  the  alleged  stolen  horses  and  mules 
were  taken  from  the  pasture  of  a  Mrs.  Barnes,  where  the  owner,  W.  D. 
Payne,  had  left  them,  and  where  he  looked  after  them.  At  about  the 
time  that  they  were  missed  from  the  pasture,  or  shortly  thereafter,  it 
was. found  that  some  one  had  taken  down  the  wire  fence  close  to  a 
lane  leading  by  the  pasture;  that  on  election  day  one  of  defendant's 
accomplices  and  other  parties  had  been  seen  riding  in  said  pasture, 
and  that  the  horses  and  mules  had  been  seen  therein  by  Mrs.  Barnes 
and  others  just  before  these  parties  were  seen  taking  down  the  fence 
and  riding  in  the  pasture ;  that  some  time  afterwards  the  same  animals 
were  recovered  in  the  State  of  Mississippi,  having  been  shipped  there 
from  the  county  of  the  prosecution  by  a  firm  for  whom  defendant  was 
working  in  shipping  stock. 

The  accomplices  testified  that  upon  the  suggestion  of  the  defendant 
they  took  the  alleged  animals  out  of  said  pasture  to  the  shipping  pen  in 
said  county  and  shipped  them  in  the  night-time;  and  that  the  defend- 
ant was  present  and  assisted  them  in  doing  so,  and  that  they  agreed 
to  divide  the  proceeds;  that  they  cut  the  belt  strap  which  was  around 
the  neck  of  one  of  the  animals  and  threw  the  buckle  with  which  it  was 
fastened  into  a  water  tank;  that  several  parties  in  the  employment  of 
the  railway  were  there  at  the  time  when  the  stock  was  loaded  for  ship- 
ment. 

The  State  also  showed  by  these  railway  employees  that  the  stock 
described  by  the  accomplices  was  loaded  for  shipment  as  stated  by 
them.  It  was  also  shown  by  the  State  that  a  buckle  answering  to  the 
description  of  that  testified  to  by  the  accomplices  was  found  in  said 
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water  tank.     The  above  statement  with  that  contained  in  the  opinion 
of  the  court  states  the  case. 

fl.  L.  H.  Williams  and  Helton  &  Jackson,  for  appellant. — On  ques- 
tion of  charge  of  court:  Arcia  v.  State,  26  Texas  Crim.  App.,  193; 
Hodge  V.  State,  41  Texas  Crim.  Rep.,  229.  On  question  of  corrobora- 
tion, Johnson  v.  State,  42  Texas  Crim.  Rep.,  440. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. — On 
question  of  corroboration,  Martin  v.  State,  21  Texas  Crim.  App.,  1; 
Locklin  v.  State,  8  Texas  Ct.  Rep.,  204;  Barber  v.  State,  5  id.,  604. 

BROOKS,  Judge. — Appellant  was  convicted  of  receiving  and  con- 
cealing stolen  mules  and  horses,  the  punishment  being  fixed  at  five 
years  confinement  in  the  penitentiary. 

The  first  ground  of  the  motion  for  new  trial  complains  of  the  fol- 
lowing portion  of  the  court^s  charge  to  the  jury:  *^The  law  further 
provides  if-  any  person  shall  receive  or  conceal  property  which  has 
been  acquired  by  another  in  such  maimer  as  that  the  acquisition  comes 
within  the  meaning  of  the  term  ^theft,^  knowing  the  same  to  have 
been  so  acquired,  he  shall  be  punished  in  the  same  manner  as  by  law 
the  person  stealing  the  same  would  be  liable  to  be  punished.*'  The 
ground  of  objection  is,  that  the  same  does  not  charge  the  proper  pun- 
ishment— does  not  charge  that  the  receiving  and  concealing  must  be 
unlawful  and  fraudulent.  Other  portions  of  the  charge  of  tne  court 
to  the  jury  instructs  them  that  the  receiving  must  be  unlawful  and 
fraudulent.  The  same  objection  is  urged  to  the  seventh  paragraph  of 
the  charge. 

The  main  insistence  of  appellant  is  that  the  verdict  of  the  jury  is 
contrary  to  the  evidence,  in  this,  that  the  law  requires  the  evidence 
of  accomplices  should  be  corroborated,  and  which  is  not  done.  In  our 
opinion  the  evidence  is  amply  suflScient  to  corroborate  the  testimony 
of  the  accomplices.  The  facts  show  that  the  accomplices,  at  the  in- 
stance of  appellant,  brought  the  animals  to  the  stock-pen,  and  appellant 
was  there  and  assisted  in  leading  them  into  the  cars;  that  he  got  on 
a  horse,  went  out  to  where  the  accomplices  were,  was  seen  there  by 
third  parties  in  conversation  with  the  accomplices,  and  that  night  the 
accomplices  secured  possession  of  the  animals,  took  them  to  town,  and 
appellant  was  there  when  they  were  received.  It  is  true  no  one  testifies 
that  appellant  opened  the  gate  and  permitted  the  animals  to  go  in, 
except  the  accomplices;  but  the  evidence  clearly  shows  that  various 
witnesses  were  present  a  short  while  after  the  animals  were  received. 
The  fact  that  they  were  sent  off  in  the  night,  the  kind  of  animals — 
young  mules  and  a  crippled  mare — and  various  facts  and  circum- 
stances connected  with  the  matter  show  that  degree  of  criminality  on 
the  part  of  appellant  that  leads  irresistibly  to  the  conclusion  that  the 
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testimony  of  the  accomplices  is  true,  and  tends  strongly  to  corroborate 
their  statement  of  the  matter.     The  judgment  is  affirmed. 

Affirmed, 

[Motion  for  rehearing  overniled  without  a  written  opinion. — Re- 
porter.] 


Claude  Mickey  v.  The  State. 

No.  3453.     Decided  January  31,  1906. 

1« — ^Theft  of  Cattle — Chargre  of  Court — ^Eictraneous  Crime — ^Weight  of  Evidence. 
Upon  a  trial  for  theft  of  cattle,  it  was  error  to  charge  the  jury  that  the  State 
had  introduced  evidence  tending  to  prove  the  theft  of  other  property  than  that 
alleged  in  the  indictment  to  have  been  stolen  at  the  same  time  and  place,  etc. 

9. — Same— Chargre  of  Court — ^Accomplices. 

Where  upon  trial  for  theft  of  cattle  the  evidence  to  some  extent  tended  to 
show  that  there  was  more  than  one  accomplice  in  the  case,  it  was  error  to  limit 
the  consideration  of  the  jury  on  accomplice's  evidence  to  one  accomplice. 

8. — Same — Charsre  of  Court — ^Receiving  Stolen  Property. 

Where  upon  trial  for  theft  of  cattle  there  was  some  evidence  suggesting  that 
defendant  may  have  been  a  receiver  of  the  stolen  property  and  not  a  principal, 
it  was  error  to  have  refused  a  charge  on  receiving  stolen  property. 

Appeal  from  the  District  Court  of  Hale.  Tried  below  before  Hon. 
L.  S.  Kinder. 

Appeal  from  a  conviction  of  theft  of  cattle;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

W.  C.  Mathes  and  Dalton  &  Wilson,  for  appellant. — On  question  of 
accomplices:  Leach  v.  State,  81  S.  W.  Eep.,  733;  Reese  v.  State,  70  id., 
424. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Presiding  Judge. — This  conviction  is  for  theft  of 
cattle,  the  punishment  being  fixed  at  two  years  confinement  in  the  peni- 
tentiary. 

The  court  charged  the  jury  as  follows:  *^In  this  case  the  State  has 
introduced  the  evidence  tending  to  prove  the  theft  of  other  property 
than  that  alleged  in  the  indictment  to  have  been  stolen  at  the  same 
time  and  place.  You  are  instructed  that  you  can  only  consider  such 
testimony  for  the  purpose  for  which  it  was  admitted ;  that  is,  to  estab- 
lish,*' etc.  Various  grounds  of  objection  are  urged  to  this  charge. 
These  are  well  taken  under  the  following  cases:  Reese  v.  State,  67  S. 
W.  Rep.,  283;  see  also  Nelson  v.  State,  67  S.  W.  Rep.,  320;  Santee 
V.  State,  37  S.  W.  Rep.,  436;  Reese  v.  State,  70  S.  W.  Rep.,  424;  Wil- 
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Hams  V.  State,  38  Texas  Crim.  Bep.,  128;  Hudson  v.  State,  66  S.  W. 
Rep.,  668. 

The  court,  submitting  the  law  of  accomplices,  limited  the  consid- 
eration of  the  jury  to  the  evidence  of  the  witness  Livingston  as  an 
accomplice.  Exception  is  taken  to  the  charge  because  of  this  limita- 
tion, the  insistence  being  that  the  witness  Haynes,  as  well  as  Bosser, 
were  accomplices.  We  think  the  evidence  makes  it  clear  that  Haynes 
was  an  accomplice.  The  testimony  to  some  extent  tends  to  show  that 
one  of  the  Bossers  was  also  so  connected  with  the  transaction  that  the 
charge  should  also  have  embraced  him.  We  are  of  opinion  that  these 
exceptions  are  well  taken;  and  upon  another  trial  the  charge  in  regard 
to  accomplice's  testimony  should  be  broad  enough  to  include  both 
Haynes  and  Bosser. 

Charges  were  requested  submitting  the  issue  that  appellant  may 
have  been  a  receiver  of  stolen  property,  instead  of  being  connected 
with  the  original  taking.  We  are  of  opinion  that  such  a  charge  should 
have  been  given.  Some  of  the  evidence  suggests  that  he  may  have 
been  a  receiver  and  not  a  principal.  We  think  the  issue  is  sufSciently 
presented  by  the  evidence  to  have  required  the  court  to  give  the  special 
instruction  instead  of  refusing  it. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


A.  A.  CooNs  V.  The  State. 

No.  3470.     Decided  January  31,  1906. 

1. — ^Adultery — ^Evidence— Jurisdiction — Oermane  Testimony. 

Upon  an  appeal  for  conviction  ^f  adultery  where  the  bill  of  exceptions  did 
not  show  how  long  prior  or  subsequent  to  the  date  of  the  alleged  adultery 
defendant  and  witness  were  working  together  at  the  same  hotel  in  another  county, 
there  was  no  error  in  admitting  this  testimony,  as  the  same  was  germane  to 
the  issue  if  the  facts  occurred  immediately  after  or  before  the  date  alleged 
in  the  indictment 

S. — Same — ^Evidence— Divorce — ^Hearsay. 

Where  upon  trial  for  adultery  there  was  no  affirmative  statement  that  defendant 
had  or  did  not  have  a  divorce,  and  that  his  paramour  testified  that  he  was  a 
married  man,  there  was  no  error  in  admitting  her  further  statement  that  she 
understood  that  defendant  had  been  married  but  did  not  know  whether  he  had  a 
divorce  or  not. 

8. — Same — ^EYidence— Proof  of  Xarriage. 

Upon  a  trial  for  adultery  there  was  no  error  in  permitting  a  State's  witness 
to  testify  that  he  supposed  defendant  was  a  married  man,  that  he  was  several 
years  ago,  that  he  lived  with  a  woman  understood  to  be  his  wife  and  had  a 
family  living  there. 

4. — Same — ^Leading  Question — ^Evidence. 

Upon  a  trial  for  adultery  where  a  State's  witness  was  asked  whether  some 
one  told  him  what  he  should  testify,  to  which  he  answered  in  the  negative, 
there  was  no  error. 
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5. — Same — ^Evidenoe— Statement  by  Defendant — Widow. 

Upon  a  trial  for  adultery  there  was  no  error  to  permit  a  State's  witness 
to  testify  that  she  understood  that  defendant's  paramour  was  a  widow,  and  that 
defendant  had  said  so  in  a  general  conversation  when  witness  was  present. 

0. — Same— EYidence— Deelarationt  by  Defendant. 

Upon  a  trial  for  adultery  there  was  no  error  in  pem&itting  a  State's  witness 
to  testify  that  defendant  had  called  his  paramour  by  a  pet  name. 

7. — Same — ^Evidence — Circumstances — ^Actt  of  Defendant. 

Upon  a  trial  for  adultery  there  was  no  error  in  permitting  the  State's  witness 
to  testify  that  defendant  insisted  that  his  paramour  should  change  her  room 
from  down  stairs  at  the  hotel  where  they  were  stopping,  to  an  upstairs  room 
near  that  of  appellant's  room. 

8. — Same — Snfflolency  of  Evidence. 

Where  upon  a  trial  for  adultery  the  evidence  showed  a  continuous  living 
together  of  defendant,  a  married  man,  and  his  paramour,  an  unmarried  woman, 
for  two  or  three  months,  and  that  they  had  carnal  intercourse  upon  one  occasion, 
although  controverted;  also  undue  familiarity,  etc.,  a  verdict  on  an  indictment 
for  adultery  was  sustained.  * 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before 
Hon.  J.  D.  Goldsmith. 

Appeal  from  a  conviction  of  adultery;  penalty,  a  fine  of  $100. 

The  indictment  charged  defendant  with  unlawfully  living  together 
and  having  carnal  intercourse  with  his  paramour,  he  being  a  married 
man;  and  also  unlawfully  having  habitual  carnal  intercourse  without 
living  together  with  said  woman.  The  Staters  testimony  showed  that 
the  defendant  and  his  paramour  traveled  around  together  organizing 
lodges  known  as  the  Bankers  Union  of  America,  and  that  they  boarded 
together  at  diflferent  hotels  at  different  times,  and  were  frequently  seen 
together  in  the  same  room,  and  also  seen  walking  together  alone,  and 
that  he  called  her  pet  names  in  her  presence,  etc.,  this  with  the  facts 
stated  in  the  opinion  suflSciently  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Beporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  adultery,  and  fined 
$100. 

The  first  bill  of  exceptions  shows  that  the  State  propounded  to 
Mw.  M.  E.  Shaw  questions  to  which  she  replied:  **That  after  she  and 
defendant  left  Godley,  and  while  engaged  in  the  organization  of  the 
Bankers  Union,  they  went  to  Glenrose,  in  Somervelle  County,  and 
remained  there  for  about  one  month;  and  that  she  and  defendant 
worked  together  in  the  organization  of  said  lodge,  and  boarded  at  the 
same  hotel.''  Appellant  objected  to  the  introduction  of  this  testimony, 
because  with  reference  to  facts  occurring  in  another  county  than  that 
in  which  this  case  was  filed,  and  being  tried,  and  beyond  the  jurisdic- 
tion of  the  court,  and  was  not  therefore  competent  testimony  as  to 
defendant's  guilt;  that  it  was  irrelevant,  immaterial  and  prejudicial 
to  the  rights  of  defendant.  The  bill  does  not  show  how  long  prior  or 
VbL  4B  Crim.— 17. 
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subsequent  to  the  date  alleged  in  the  indictment  defendant  and  wit- 
ness were  working  together  and  boarding  at  the  same  hotel  in  another 
county.  If  it  was  immediately  after  or  before  the  date  alleged  in  the 
indictment,  the  testimony  was  germane  and  pertinent  to  the  issue  be- 
ing tried.     See  Funderburg  v.  State,  33  Texas  Crim.  App.,  392. 

The  third  bill  shows  that  Mrs.  Shaw,  on  cross-examination,  oyer  his 
objections,  testified,  ^^That  she  understood  A.  A.  Coons  had  been  mar- 
ried, but  did  not  know  whether  he  had  a  divorce  or  nof  Appellant 
objected  on  the  ground  that  it  was  hearsay,  not  the  best  evidence — 
the  record  being  the  best  evidence  of  the  marriage  and  divorce  of 
appellant;  and  urged  the  same  objections  as  in  the  former  bill.  The 
fact  that  witness  testified  appellant  was  a  married  man  is  not  hearsay, 
and  the  fact  that  she  did  not  know  whether  or  not  he  had  a  divorce 
could  not  have  injured  appellant,  since  there  is  no  aflSrmative  state- 
ment that  he  had  or  did  not  have  a  divorce. 

The  second  bill  shows  that  State's  witness  Zelesky  was  permitted  to 
testify,  that  he  suppossed  appellant  was  a  married  man;  that  he  was 
several  years  ago.  He  lived  with  a  woman  understood  to  be  his  wife, 
and  had  a  family  living  there.  Defendant  at  the  time  it  was  offered 
objected,  because  an  opinion  of  witness,  not  the  best  evidence^  remote 
and  indefinite  as  to  time.     This  testimony  was  admissible. 

Bill  No.  5  shows  that  the  Staters  witness  Clay  Riley  was  asked: 
"Did  Lee  Hedges  tell  you  what  to  testify?'^  Witness  replied,  "Lee 
Hedges  did  not  tell  me  what  to  testify.^'  Appellant  objected  because 
leading  and  suggestive,  and  hearsay.  We  see  no  objection  to  this  tes- 
timony. 

The  sixth  bill  shows  that  State's  witness,  Lula  Morse,  testified  "that 
she  understood  M.  W.  Shaw  was  a  widow,  and  that  she  was  a  grass 
widow;  that  A.  A.  Coons  had  said  she  was  a  widow,  and  that  he  had 
said  so  at  the  table,  in  a  general  conversation,  when  witness  was  pres- 
ent." 'Appellant  objected  to  this  testimony  on  the  ground  that  it  was 
irrelevant  and  immaterial.    This  testimony  was  admissible. 

Bill  No.  7  shows  that  State's  witness^  Mrs.  Lula  Morse,  over  appel- 
lant's objection,  testified  that  appellant's  codefendant,  Mrs.  Shaw,  was 
called  ^Ttfuggins"  by  appellant.  The  objections  are  the  same  as  urged 
to  the  other  testimony.    We  see  no  error  in  adnaitting  this  evidence. 

Bill  number  9  shows  that  the  State  was  permitted  to  prove  by  Mrs. 
Lula  Morse,  "That  defendant  insisted  that  Mrs.  Shgw  change  her 
room  from  downstairs  at  the  hotel  where  they  were  stopping,  to  an 
upstairs  room,  and  near  appellant's  room."  In  our  opinion  there  was 
no  error  in  admitting  this  testimony. 

The  tenth  ground  of  the  motion  for  new  trial  insists  that  the  evi- 
dence is  not  sufficient  to  support  the  conviction.  The  facts  show  a 
continuous  living  together  in  the  same  house  (hotel  or  boarding  house) 
for  two  or  three  months;  and  that  on  one  occasion  appellant  and  his 
codefendant,  Mrs.  Shaw,  were  seen  upon  the  bed  in  the  act  of  inter- 
course.   It  is  true  that  this  last  fact  is  sharply  controverted  by  the 
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testimony  of  witnesses  who  swear  that  prosecuting  witness  could  not 
see  parties  lying  upon  the  bed  through  the  key-hole  in  the  door.  But 
this  was  a  question  for  the  jury.  There  was  no  relationship  shown 
between  appellant  and  his  codefendant,  such  as  warranted  the  very 
cordial  and  undue  familiarity  that  the  record  shows.  Defendant  had 
previously  been  married  to  another,  and  the  record  shows  no  evidence 
of  divorce.  The  testimony  taken  as  a  whole  leads  irresistibly  to  the 
conclusion  that  appellant  is  guilty  as  charged  in  the  indictment.  The 
judgment  is  affirmed. 

Affirined. 


Luther  Cowan  v.  The  State. 

No.  3482.     Decided  January    31,  1806. 

Bvrgrlary — Jury  and  Jnxy  Law — ^Irresrolaritieg  in  Empanelment  of  Jury. 

The  usual  rule  is  that  irregularities  in  the  formation  of  a  jury  can  not  be 
inquirecl  into  for  the  first  time  after  the  conviction;  however,  it  is  not  necessary 
to  go  into  the  discussion  of  that  question,  as  the  record  does  not  show  that  the 
names  of  the  two  jurors  which  defendant's  counsel  left  upon  the  list,  and  of 
which  matter  he  complained  in  his  motion  for  new  trial,  were  not  erased  by 
State's  counsel.     As  presented  there  was  no  error. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below  be- 
fore Hon.  F.  B.  Muse. 

Appeal  from  a  conviction  of  burglary;  penalty,  seven  years  impris- 
onment in  the  penitentiary. 

The  opinion  states  the  case. 

KTo  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Conviction  for  burglary,  seven 
years  in  the  penitentiary  being  fixed  as  the  punishment.  Two  ques- 
tions are  raised  on  the  motion  for  new  trial;  first,  that  the  evidence  is 
not  sufficient.  An  examination  of  the  evidence  we  think  fully  justified 
the  jury  in  finding  the  verdict.  And  second,  it  is  contended  that  he 
was  injured  in  the  manner  of  the  empanelment  of  the  jury.  Affidavit 
was  made  by  Mr.  Pace,  who  represented  appellant  under  appointment 
of  the  court,  that  the  jury  list  was  handed  him  containing  eleven 
jiames,  one  of  which  was  scratched,  leaving  ten.  Thereupon  the  court 
instructed  the  sheriff  to  summon  five  talesmen,  and  these  after  being 
summoned  were  added  to  the  list.  This  list  was  then  handed  over  to 
counsel  for  examination.  That  he  knew  two  of  the  five  talesmen  per- 
sonally, Humphreys  and  Tool,  and  desired  that  they  should  remain  on 
the  jury.  Having  five  challenges  left  he  scratched  three  of  the  five 
talesmen,  leaving,  as  he  supposed  and  believed,  the  names  of  Hum- 
phreys and  Tool.    This  list  he  then  handed  to  the  clerk,  and  the  jury 
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was  called.  He  paid  no  further  attention'  to  the  matter,  thinking  the 
clerk  would  call  the  proper  names.  After  the  trial  the  matter  was 
brought  to  his  attention,  and  he  inquired  for  the  jury  list,  but  was 
informed  by  the  clerk  that  it  had  been  misplaced  or  lost.  When  the 
jury  was  empaneled  the  attention  of  appellant  and  his  counsel  was  called 
to  the  fact  that  Humphreys  and  Tool  were  not  empaneled  as  jurors. 
Concede  that  appellant  left  the  names  of  these  two  jurors  upon  the  list,  it 
is  not  shown  or  intimated  that  they  were  not  erased  by  Staters  counsel. 
If  they  were,  then  they  were  properly  omitted  by  the  clerk.  The  affi- 
davit does  not  show  that  the  names  were  not  erased  by  State's  counsel. 
As  presented,  it  is  not  necessary  to  go  into  a  discussion  as  to  whether 
or  not  it  was  the  duty  of  appellant  or  his  counsel  to  have  noticed  this 
irregularity,  if  there  was  such,  at  the  time  of  its  occurrence,  and  not 
wait  until  after  the  conviction  was  obtained  to  investigate  it.  The 
usual  rule  is  that  irregularities  in  the  formation  of  a  jury  cannot  be 
inquired  into  for  the  first  time  after  the  conviction.  However,  we  are 
not  discussing  that  possible  phase  of  the  case.  Because  no  error  is 
shown,  the  judgment  is  affirmed. 

Affirmed. 


Jordan  Waggoner  v.  The  State. 

No.  3365.     Decided  January  31,  1906. 

Oamlnff — ^Private  Besldence— Banking  Game. 

Where  upon  trial  for  betting  at  a  game,  for  permitting  a  game  to  be  played 
upon  defendant's  premises  then  and  there  a  public  place,  etc. ;  where  the  evidence 
showed  that  defendant  occupied  the  house  where  the  gaming  was  alleged  to 
have  taken  place  as  a  private  residence,  and  that  a  good  deal  of  playing  with 
dice  took  place  there,  and  that  the  game  was  a  banking  game,  a  conviction 
could  not  be  sustained,  as  he  was  not  charged  with  exhibiting  a  banking  game. 

Appeal  from  the  County  Court  of  Cooke.  Tried  below  before  Hon. 
J.  M.  Wright. 

Appeal  from  a  eonvietion  of  gaming;  penalty,  a  fine  of  $25. 
The  opinion  states  the  case. 

Stuart  &  Bell,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presidino  Judge. — The  indictment  contains  three 
counts;  the  first  charging  appellant  with  betting  at  game  played  with 
dice,  not  then  and  there  being  played  at  a  private  residence;  and  the 
second  for  permitting  a  game  with  dice  to  be  played  upon  his  premises 
or  premises  then  and  there  under  his  control,  being  a  public  place, 
to  wit:  a  place  where  persons  resort  for  the  purpose  of  gaming;  and 
third,  did  unlawfully  bet  at  a  game  played  with  dice,  called  craps, 
said  game  then  and  there  being  bet  at  by  said  Waggoner  at  a  public 
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place  to  wit :  at  a  place  where  people  resort  for  the  purpose  of  gaining. 
It  was  tried  before  the  court  without  a  jury.  Judgment  was  entered 
against  him  for  $25.  The  evidence  shows  that  appellant  had  rented 
the  house  and  was  living  in  it  as  a  private  residence.  The  facts  fur- 
ther show  that  there  was  a  good  deal  of  playing  in  the  house  with 
dice,  and  cogently  show  that  the  game  was  a  banking  game.  He  was 
not  charged  with  exhibiting  a  banking  game,  so  that  passes  out  of 
the  case,  and  a  conviction  could  not  be  had  on  that  theory.  As  the 
evidence  shows  that  the  house  was  a  private  residence  he  could  not  be 
punished  for  playing  dice,  as  it  is  not  a  violation  of  the  law  to  play 
games  of  dice  at  a  private  residence  under  our  statute.  We  deem  it 
unnecessary  to  go  into  a  discussion  of  the  matter  as  the  record  is  pre- 
sented as  above  stated.  The  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Billet  Eandell  v.  The  State. 

No.  3333.    Decided  January  31,  1906. 

1. — ^Loeal  Option — ^Xngnffloieney  of  Evidence— Identiflcation. 

Where  npon  a  trial  for  a  violation  of  the  local  option  law  the  evidence  showed 
a  want  of  identification  of  the  defendant  by  the  prosecutor,  and  that  in  the 
transaction  the  latter  borrowed  the  whisky  from  a  third  party  and  does  not  con- 
nect defendant  in  any  way  therewith,  or  that  the  said  third  party  was  interested 
in  the  cold  storage  otherwise  than  that  he  kept  whisky  therein,  the  same  was 
iJisuflScient  to  sustain  the  conviction. 

2. — Same — ^Evidence — ^Impeaohment  of  Witness. 

Where  in  a  prosecution  for  a  violation  of  the  local  option  law  it  was  disclosed 
that  the  State's  witness  expected  to  get  paid  in  witness  fees  where  convictions 
were  obtained,  and  that  he  had  appeared  before  a  grand  jury  and  had  given  tes- 
timony upon  which  several  indictments  had  been  returned  charging  violations 
of  the  local  option  law,  it  was  error  not  to  have  permitted  defendant  to  interro- 
gate witness  as  to  an  afBdavit  he  made  before  a  notary  public  to  the  effect  that 
he  had  not  at  any  time  purchased  any  intoxicating  liquor  from  the  parties  who 
were  indicted  under  his  testimony. 

8. — Same — Chargre  of  Court — ^Burden  of  Proof. 

A  charge  of  the  court  which  shifts  the  burden  of  proof  and  requires  defendant 
to  prove  a  negative  in  order  to  establish  his  innocence,  was  error.  See  opinion 
for  such  charge. 

4. — Same — Charge  of  Conrt — Snbterfuge— Weight  of  Evidence. 

On  trial  for  a  violation  of  the  local  option  law  where  the  evidence  showed 
no  evasion  of  the  law  by  defendant,  it  was  error  to  charge  the  jury  that  it 
was  authorized  to  find  a  connivance  between  the  defendant  and  other  parties 
and  a  resort  to  subterfuge  to  evade  the  law. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before 
Hon.  G.   P.  Webb. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county 
jail. 
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The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Eeporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Conviction  for  violating  the  local 
option  law.  Pete  Hasey  testified  that  on  the  morning  of  December 
31,  1904,  he  went  to  Eeisenberg^s  cold  storage  in  Sherman,  and  told 
some  one  who  was  behind  the  bar  that  he  wished  to  put  in  an  order 
for  a  quart  of  whisky.  This  person  furnished  him  with  a  blank  which 
he  filled  out  and  signed.  He  then  remarked  to  this  person  that  he 
wanted  the  whisky  then,  and  he  said,  "I  don't  do  business  that  way, 
and  you  can't  get  it  until  it  gets  here."  Hasey  then  went  to  Charley 
Bray  who  was  in  another  portion  of  the  house  next  to  the  lunch  coun- 
ter, sitting  on  a  stool,  and  asked  him  if  he  had  any  whisky  there. 
He  said,  yes.  'T  then  told  him  I  had  ordered  some  whisky  and  asked 
him  if  he  would  let  me  have  one  of  his  bottles  until  mine  came.  He 
said  'all  right,*  and  went  with  me  to  the  bar  and  told  the  person  who 
was  behind  the  bar  to  let  me  have  one  of  his  bottles,  and  such  person 
handed  me  a  bottle  of  whisky."  On  January  9,  1905,  this  same  wit- 
ness Hasey  went  to  the  same  place  and  obtained  another  bottle  from 
Charley  Bray,  under  practically  the  same  circumstances  as  he  had 
previously  done.  On  cross-examination  he  stated  that  he  worked  when 
he  got  ready,  and  quit  when  he  pleased;  that  he  could  not  tell  when 
he  had  put  in  a  day's  work,  and  could  not  mention  but  three  days 
he  had  worked  during  the  year,  and  those  three  days  he  worked  for 
Mr.  Stephens.  Claimed  to'  be  a  farmer,  but  never  made  a  crop  in  his 
life.  He  says  he  had  not  rented  any  farm  at  present  and  never  had 
rented;  and  never  hired  out  to  work  by  the  year  or  the  month  but 
worked  by  the  job.  "My  occupation  now  is  testifying  in  local  option 
cases.  I  have  been  summoned  as  a  witness  in  some  fifteen  or  twenty 
local  option  cases.  All  the  pay  I  get  is  my  witness  fees  in  cases  where 
there  are  convictions.  My  eyesight  is  very  bad.  I  cannot  distinguish 
the  features  of  a  man  unless  the  light  shines  on  them.  I  xjannot  dis- 
tinguish the  features  of  a  man  if  he  is  standing  in  a  shadow.  The 
bar  at  Beisenberg's  cold  storage  is  back  in  a  set-oflE  and  is  in  a  shadow. 
I  will  not  swear  positively  that  defendant  is  the  man  who  gave  me  the 
orders  to  sign  and  who  gave  me  the  bottles  of  w^hisky  at  the  request  of 
Charley  Bray,  but  to  my  best  knowledge  and  eyesight  defendant  is 
the  man.  My  eyesight  is  too  bad,  and  I  will  not  swear  positively  that 
he  is  the  man.  *  *  *  My  eyesight  is  so  bad  that  I  cannot  do  any 
hoeing  in  a  cotton  or  com  crop  until  the  plants  are  of  considerable 
size.  I  cannot  work  in  crops  of  that  kind  with  the  hoe  while  the 
plants  are  small  because  I  cannot  distinguish  the  plants  from  the 
weeds.  I  live  at  no  particular  place.  I  live  about  at  different  places. 
I  cannot  tell  you  for  whom  I  have  worked.  I  once  lived  in  Collin 
Countv.    I  worked  in  a  restaurant  there.    I  then    worked    for    the 
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county  there.  I  did  not  work  as  county  judge  nor  as  sheriff  nor  as 
depuly  sheriff.  I  did  no*  work  as  county  commissioner.  I  worked 
on  the  road  for  the  county.  I  was  not  road  overseer.  I  know  what 
you  are  driving  at.  I  worked  with  the  convict  gang.  I  plead  guilty 
to  stealing  a  pistol  in  Collin  County  and  was  fined  and  worked  my  fine 
out  on  the  county  road.  You  brought  men  here  who  impeached  me 
on  the  first  trial  of  this  case  but  I  can  prove  as  good  character  as  any- 
body. I  was  hired  by  Sam  Bich  to  file  complaints  and  get  indict- 
ments against  cold  storage  men.  I  am  summoned  as  a  witness  in 
some  fifteen  or  twenty  different  cases.  I  have  not  been  paid  anything.  I 
get  my  pay  out  of  witness  fees  in  cases  where  there  are  convictions.  I 
appeared  before  the  grand  jury  and  gave  testimony  upon  which  sev- 
eral indictments  have  been  returned  against  Horace  O'Neal  and  Clay 
Dulin,  and  I  also  swore  to  several  complaints  against  Horace  O'Neal 
and  Clay  Dulin^  charging  them  with  selling  me  liquor.  The  conver- 
sations I  had  with  Charley  Bray  about  loaning  me  a  bottle  of  liquor 
were  over  next  to  the  lunch  counter  on  the  other  side  of  the  house  from 
the  bar.'*  Defendant  introduced  no  evidence.  We  do  not  believe  these 
facts  make  out  a  case.  There  is  a  want  of  identification  of  the  defend- 
ant by  this  nearsighted  expert  witness  as  the  man  who  took  the  orders. 
If  this  witness  is  to  be  believed^  in  both  transactions  he  borrowed  the 
whisky  from  Charley  Bray,  and  does  not  connect  defendant  in  any 
way  with  the  transaction  between  himself  and  Bray.  It  is  not  contro- 
verted, nor  sought  to  be,  that  Bray  let  him  have  the  whisky.  There  is 
no  fact  going  to  show  that  Bray  was  in  any  way  interested  in  the 
cold  storage  otherwise  than  that  he  kept  the  whisky  in  said  cold  stor- 
age. If  as  a  matter  of  fact  there  was  any  connection  between  Bray 
and  defendant,  if  defendant  was  the  man  behind  the  bar,  in  loaning 
the  whisky  as  a  sale  to  evade  the  local  option  law,  there  should  be 
some  evidence  introduced  showing  that  connection.  It  occurs  to  us 
that  taking  this  testimony  as  it  stands,  in  order  to  sustain  the  con- 
viction the  conclusion  must  be  reached  that  because  Bray  loaned  Hasey 
two  bottles  of  whisky,  therefore  appellant  is  guilty  of  selling  to  Hasey. 
The  conclusion  would  not  follow  from  the  premises.  We  might  have 
a  very  different  case  if  Bray  was  on  trial  for  the  sale. 

While  Hasey  was  testifying  on  cross-examination,  and  after  he  had 
testified  that  he  had  been  hired  by  Sam  Bich  to  file  complaints  and 
get  indictments  against  cold  storage  men,  and  after  he  had  said  he 
was  a  witness  in  fifteen  or  twenty  transactions  for  violations  of  the 
local  option  law  in  Grayson  County,  and  expected  to  get  his  pay  in 
witness  fees  where  convictions  were  obtained,  and  after  he  had  stated 
that  he  had  appeared  before  the  grand  jury  and  had  given  testimony 
upon  which  several  indictments  had  been  returned  against  Horace 
O'Neal  and  Clay  Dulin,  charging  them  with  violating 'the  local  option 
law,  appellant's  counsel  propounded  the  following  question:  "Is  it  not 
a  fact  that  after  these  indictments  were  obtained,  you  made  afl&davit 
before  a  notary  public  that  you  had  not  at  any  time  purchased  any 
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intoxicating  liquor  from  the  said  Horace  O'Neal  "and  Clay  Dulin?" 
On  objection  by  the  State  the  witness  was  not  permitted  to  answer,  but 
would  have  answered  in  the  affirmative.  We  believe  that  under  the 
circumstances  of  this  case  and  in  the  attitude  this  witness  had  placed 
himself  before  the  jury,  this  question  should  have  been  answered. 

Exception  was  reserved  to  the  following  portion  of  the  court's 
charge :  "You  are  further  instructed  that  if  you  believe  that  Pete  Hasey 
made  an  order  for  whisky  through  defendant,  and  that  Pete  Hasey 
borrowed  whisky  from  Charley  Bray  and  that  defendant  took  no  part 
in  such  loan  for  the  purpose  of  evading  the  law,  or  if  you  have  a 
reasonable  doubt  of  this,  you  will  acquit  defendant.''  This  charge  is 
not  correct.  It  shifts  the  burden  of  proof,  and  requires  appellant  to 
prove  a  negative  in  order  to  establish  his  innocence.  If  appellant  took 
no  part  in  borrowing  the  whisky  from  Bray  it  would  make  no  differ- 
once  whether  or  not  the  loan  was  made  to  evade  the  law,  so  far  as  he 
is  concerned.  If  he  took  no  part  in  the  loan  he  would  not  be  guilty, 
whether  he  took  part  in  it  for  the  purpose  of  evading,  the  law  or  not. 
We  are  not  discussing  Bray's  attitude. 

The  court  further  charged  the  jury :  **0n  the  other  hand,  if  you  be- 
lieve beyond  a  reasonable  doubt  that  defendant  and  Charley  Bray  con- 
nived together  to  make  a  sale  of  intoxicating  liquor  to  prosecuting 
witness,  Pete  Hasey,  through  the  semblance  of  a  loan  from  Charlie 
Bray  to  the  said  witness,  for  the  purpose  of  evading  the  law,  and  that  such 
loan  by  Charley  Bray  to  prosecuting  witness  was  not  in  good  faith  but 
was  a  subterfuge  to  evade  the  law,  then  such  transaction  would  be  a  sale 
under  the  meaning  of  the  law."  Objection  was  urged  to  this  charge.  It 
occurs  to  us  that  under  the  facts  it  is  not  shown  that  Bray  and  de- 
fendant connived  to  evade  the  law.  Taking  the  two  charges  together, 
there  was  no  possibility  of  the  jury  acquitting.  In  the  first  the  jury 
was  charged  that  in  order  to  acquit,  appellant  was  required  to  rfiow 
he  took  no  part  in  the  loan  for  the  purpose  of  evading  the  law;  and 
in  the  second  the  jury  was  authorized  to  find  a  connivance  between 
the  parties  for  the  purpose  of  evading  the  law,  and  that  such  con- 
nivance was  not  in  good  faith  but  a  subterfuge.  These  charges  assume 
facts  not  proved  as  a  basis  of  conviction  and  require  appellant  to  dis- 
prove the  assumed  untestified  acts.  For  the  reasons  indicated,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Doc  Leach  v.  The  State. 

No.  3332.    Decided  January  31,  1906. 

1. — ^Looal  Option — ^Evldenoe — Identification. 

See  opinion  for  facts  which  appellant  contends  are  not  sufficient  to  identify 
him  as  the  seller  of  the  whisky;  but  upon  which  the  court  expresses  no  opinion. 
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-First  Application  for  Continiianee— Diligence— Materiality  of  Testi- 
mony— ^Motion  for  New  Trial. 
Where  upon  trial  for  a  violation  of  the  local  option  law  the  question  at  issue 
was  the  identification  of  appellant,  and  he  showed  in  his  motion  for  new  trial 
that  he  expected  to  prove  by  the  absent  witness  in  his  motion  for  continuance 
that  he  was  not  present  or  participated  in  the  sale  of  the  whisliy  in  the  alleged 
transaction ;  that  he  was  probably  misled  by  the  publication  as  to  the  setting 
of  his  case,  etc.,  and  therefore  did  not  issue  process  for  the  absent  witness; 
that  this  was  his  first  application  for  continuance,  etc.,  a  new  trial  should  have 
been  granted. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before 
Hon.  G.  P.  Webb. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county 
jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Conviction  for  violating  the  local 
option  law. 

Quillin  testified  that  on  the  19th  of  May,  1905,  while  in  Denison. 
in  company  with  John  Evans,  they  visited  cold  storage  houses,  eight 
in  number.  They  were  in  Denison  about  an  hour,  from  11  o'clock 
until  12  o'clock.  While  there  they  went  in  the  place  known  as  ^T4c- 
Dougall's''  and  bought  two  drinks  of  liquor.  Evans  was  with  him 
at  the  time.  Witness  did  not  remember  having  any  transaction  with 
appellant  and  stated  he  could  not  identify  appellant  as  the  man  from 
whom  he  purchased  the  liquor,  but  the  man  from  whom  he  purchased 
the  liquor  was  a  larger  man  than  defendant.  Evans  testified  that  he 
and  Quillin,  while  in  Denison  went  into  a  place  known  as  McDougall's 
or  Morton's.  He  himself  did  not  buy  any  liquor  or  have  any  business 
transactions  with  defendant.  Quillin  bought  two  drinks  in  said  place 
which  they  drank,  and  Quillin  paid  for  them.  This  is  his  identifica- 
ton  of  defendant:  "I  identify  defendant  from  a  memorandum  that  I 
made  after  Quillin  and  I  had  frequented  eight  cold  storage  houses  in 
Denison,  and  were  on  the  car  going  to  Sherman.  At  which  time  Quil- 
lin and  myself  talked  about  the  places  we  had  been  and  I  made  said 
notation  of  each  place  on  the  back  of  an  envelope.  Relative  to  the 
notation  I  made  about  this  defendant,  I  wrote  on  the  envelope, 
'Thin  face,  Morton's.'  That  is  the  only  notation  I  made  relative 
to  this  defendant  and  this  transation.  I  would  not  want  "  to 
swear  that  this  was  the  man;  I  realize  what  it  means  to  him,  but  as  I 
said  before  I  would  identify  him  as  being  the  man.  I  do  not  know 
that  I  could  pick  him  out  in  a  crowd.  It  is  a  fact  that  the  prosecuting 
attorney  pointed  this  man  (defendant)  out  to  me  since  I  came  into  the 
courtroom  as  the  man  with  whom  the  transaction  was  had.    I  do  not 
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care  to  swear  that  I  could  have  identified  the  man  if  he  had  not  been 
pointed  out  to  me,  but  I  would  identify  him  as  being  the  man.  I 
have  no  other  memorandum  or  notation  relative  to  this  defendant 
than  *thin  face,  Morton's/  I  never  saw  this  defendant  before.  Quil- 
lin  and  I  left  Sherman  about  10:30,  and  arrived  in  Denison  about 
11 :15.  I  was  back  in  Sherman  before  1  o'clock,  and  it  takes  forty-five 
minutes  to  make  the  run  between  Denison  and  Sherman  on  the  car. 

1  presume  we  were  in  Denison  about  an  hour."  Appellant  took  the 
stand  in  his  own  behalf  and  said  he  worked  for  Mike  Collins  in  a  cold 
storage  house  in  Denison;  that  they  kept  goods  in  store  for  members 
of  the  cold  storage  club  on  ice;  that  he  knew  each  and  every  member 
of  the  club  for  which  he  worked,  and  when  they  called  he  waited  on 
them.     **My  hours  for  working  are  from  7  a.  m.  until  11  a.  m.,  and  from 

2  p.  m.  to  7  p.  m.  On  the  19th  of  May,  1905,  I  left  said  place  of 
business  at  11  o'clock  a.  m.,  and  did  not  return  until  2  p.  m.  I  did  not 
see  Quillin  or  Evans  on  said  date.  I  do  not  know  either  of  them.  I 
never  did  sell  Quillin  or  Evans  on  or  about  the  19th  of  May  any  in- 
toxicating liquor.  At.  the  time  that  witnesses  state  they  were  in  said 
place  of  business  I  was  home  at  dinner  and  did  not  return  until  2  p.  m. 
of  said  day."  It  is  contended  that  the  evidence  is  i^ot  sufficient  to 
identify  appellant  as  the  seller  of  the  whisky  to  Quillin.  In  the  view 
we  take  of  the  case  a  discussion  of  this  question  is  pretermitted. 

Appellant  applied  for  continuance  on  account  of  the  absence  of  Will 
Johnson,  passenger  conductor  on  the  Missouri,  Kansas  and  Texas  Hail- 
way.  Diligence  is  wanting  in  the  issuance  of  process:  in  fact  process 
was  not  issued  at  all.  The  facts  in  regard  to  this  matter  are  stated 
in  the  application  as  follows:  *'That  he  was  not  notified  he  was  to  be 
placed  on  trial  until  10  o'clock  on  the  morning  of  May  25,  at  which 
time  he  was  telephoned  by  his  attorney  from  Sherman  to  Denison, 
where  he  lived  that  his  trial  would  be  on  said  25th  of  May.  He  had 
not  made  preparation  for  trial  because  the  setting  of  all  criminal 
cases  in  the  county  court  for  that  term  had  been  made  for 
Monday,  May  15th,  to  and  including  May  23rd;  that  he  was  not  ar- 
rested until  May  20th.  Upon  receiving  the  telephone  message  he  im- 
mediately went  to  Sherman,  arrived  there  at  11:45,  and  his  case  was 
called  at  11:50,  the  same  jnorning.  At  the  time  he  was  placed  under 
arrest  on  this  charge,  on  the  20th  of  May,  Johnson  spoke  to  him  in 
regard  to  his  case  and  expressed  a  willingness  and  desire  to  be  a  wit- 
ness in  his  behalf;  that  Johnson  "was  absent  on  his  run  as  said  pas- 
senger conductor  between  Denison  and  Smithville  at  the  time,  and 
therefore  he  did  not  have  time  to  have  a  subpoena  issued  for  the  wit- 
ness and  secure  his  attendance.  By  this  witness  he  expected  to  prove 
that  at  the  time  of  the  alleged  sale,  Johnson  was  with  prosecutor;  that 
defendant  was  not  present  and  did  not  make  any  such  sale,  and  was 
not  at  the  time  in  the  alleged  place  of  business;  that  said  witness  is 
well  acquainted  with  defendant  and  knows  all  the  circumstances  and 
he  was  present  at  the  time."    The  court  approves  this  with  the  quali-' 
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fication,  that  the  docket  was  set  two  weeks  ahead  and  the  setting 
published  in  the  newspaper.  In  such  publication  it  was  stated  that 
all  cases  filed  after  that  day  were  set  for  the  23rd;  and  that  this  case 
was  regularly  reached  on  the  25th;  that  there  was  no  reason  appellant 
eould  not  have  known  it.  It  is  conceded  by  the  State  that  the  facts 
were  material,  but  it  is  claimed  that  the  diligence  is  not  sufficient. 
On  motion  for  new  trial,  applications  for  continuance  overruled,  being 
the  first,  the  same  strictness  of  diligence  is  not  required  as  in  a  subse- 
quent application.  The  court  states  that  all  cases  that  were  not  men- 
tioned in  the  publication  and  filed  thereafter  would  Ije  get  down  for 
the  23rd;  that  publication  stated  that  all  criminal  cases  were  set  for 
trial  for  that  term  on  May  15th,  to  and  including  Tuesday,  May  23rd. 
Appellant  was  arrested  on  the  20th,  and  his  case  was  called  for  trial 
on  the  25th.  It  may  have  been  that  appellant  was  misled  by  these 
matters  thinking  that  his  case  would  not  be  tried  during  the  term,  and 
therefore  had  not  issued  process,  and  that  when  notified  by  Evans  his 
case  would  be  called  on  the  25th  it  was  too  late  to  issue  process. 
While  the  showing  may  not  be  strictly  a  legal  one,  yet  there  are  very 
strong  equities  presented  by  the  motion,  when  viewed  in  the  light  of 
the  testimony,  especially  the  refusal  of  Quillin  to  identify  him,  and 
the  uncertainty  on  the  part  of  Evans  as  to  his  identification.  If  John- 
son would  testify  as  stated,  it  may  be  that  the  jury  would  not  convict 
defendant.  If  Johnson's  testimony  is  true,  appellant  is  not  guilty. 
Appellant  testified  that  he  was  absent  from  the  place  of  the  sale,  but 
the  jury,  on  account  of  his  interest,  may  have  discredited  his  evidence. 
While  the  diligence  is  not  complete,  or  is  not  even  legally  sufficient, 
yet  on  motion  for  new  trial,  it  being  the  first  application,  if  the  facts 
are  material  and  go  to  the  innocence  of  a  party,  the  rule  has  not  been 
so  rigid  in  sustaining  the  action  of  the  court  overruling  applications 
for  continuance.  The  rule  in  regard  to  cumulative  evidence  does  not 
enter  into  the  case  under  such  circumstances.  We  believe,  taking  the 
whole  record  together  and  the  circumstances  attending  the  arrest, 
publication  as  to  the  setting  of  the  cases  in  the  newspaper  and  other 
matters,  that  appellant  has  not  had  a  fair  trial,  and  that  his  excuse 
for  diligence  is  reasonable.  Because  a  new  trial  was  not  granted  on 
this  ground,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Henry  Givens  v.  The  State. 

No.  3341.    Decided  January  31,  1906. 

1. — Local  Option — Subsequent  Election. 

Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  State  relied 
upon  a  former  election  and  established  that  fact,  there  was  no  error  in  ignoring 
a  subsequent  election  at  which  local  option  was  carried,  but  which  had  not  gone 
into  effect 
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-Presumption  of  Innocence — ^Reasonable  Donbt — ^InsuAoiency  of  Evi- 
dence— ^Agency. 
Where  upon  trial  for  a  violation  of  the  local  option  law  the  evidence  showed 
that  the  prosecuting  witness  was  in  the  employment  of  the  sheriff  to  catch  parties 
who  sold  whisky,  and  that  the  witness  handed  defendant  50  cents  with  which 
to  get  him  some  whisky,  and  shortly  thereafter  the  defendant  handed  him  a  half 
pint,  of  whisky  with  the  change,  saying  that  he  did  not  like  to  state  where  he 
got  the  liquor,  and  the  facts  make  it  appear  that  the  defendant  acted  as  the 
agent  of  the  prosecutor,  the  presumption  of  innocence  or  reasonable  doubt  was 
not  overcome,  and  the  conviction  could  not  be  sustained. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before 
Hon.  G.  P.  Webb. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $50  and  forty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  tried  for  violating 
the  local  option  law  which  went  into  effect  under  the*  election  held 
in  1903.  There  was  a  subsequent  election  held  on  July  29,  1905. 
It  seems  from  this  record  that  this  law  had  not  been  published  at 
the  time  of  the  alleged  violation  on  August  28th.  The  State  relied 
upon  the  election  held  in  1903,  and  introduced  evidence  of  the  fact 
that  the  law  was  put  into  operation  in  that  year.  Appellant  sug- 
gested, as  ground  of  his  objection  to  the  introduction  of  the  first 
election,  the  fact  that  the  second  election  was  held  in  the  summer  of 
1905.  We  do  not  believe  there  is  any  merit  in  this  contention.  It 
is  not  made  to  appear  even  that  the  law  had  been  put  into  operation 
under  the  election  in  1905. 

The  State  relied  upon  the  evidence  of  one  Wade  who  stated  that  he 
was  in  the  employ  of  the  sheriff  of  Grayson  County  on  a  salary.  He 
states,  **My  duty  under  my  employment  was  to  see  how  many  persons 
I  could  catch  or  spot  for  selling  whisky.  The  sheriff  was  to  furnish  me 
money  to  pay  for  the  whisky,  and  pay  all  my  expenses.  On 
August  28,  1905,  about  noon,  I  went  to  defendant's  shoe-shining  shop 
on  the  north  side  of  the  public  square  in  the  city  of  Sherman,  and  got  my 
shoes  shined,  paid  for  it,  and  after  they  were  shined,  I  asked  defendant  if 
he  could  get  a  half  pint  of  whisky.  Defendant  told  me  he  did  not  know 
but  he  would  try  and  I  gave  him  50  cents.  Defendant  told  me  to  come 
back  to  the  shop  after  dinner  and  if  he  could  get  the  whisky  he  would 
have  it  there  for  me.  I  went  back  to  the  shoe-shining  shop  of  defendant, 
in  a  short  while,  a  half  hour,  and  he  gave  me  the  half  pint  of 
whisky  that  I  had  sent  him  after  in  a  half-pint  bottle,  and  gave  me 
my  change.  I  asked  defendant  where  he  got  it,  whom  he  got  it 
from,  and  he  stated  he  did  not  like  to  tell.  I  then  asked  him  what 
he  paid  for  it,  and  he  told  me  he  paid  40  cents  for  it.     I  took  a  drink 


Digitized  by  LjOOQ IC 


1906.]  Henderson  v.  The  State.  269 

out  of  the  bottle,  took  the  balance  over  tg  the  courthouse  and  gave  it 
to  W.  S.  Russell,  the  sheriff.  I  did  not  pay  defendant  anything  for 
getting  the  whisky  for  me  from  S.  T.  Scott.  This  all  occurred  in 
Grayson  County/'  This  is  the  case  on  the  facts.  The  point  is  made 
there  is  not  sufficient  evidence  of  a  sale  by  appellant  to  witness  Wade, 
but  that  the  State's  case  shows  he  was  acting  as  the  agent  of  Wade  and 
purchased  the  whisky  for  him.  We  believe  this  contention  is  correct. 
The  facts  make  it  appear  that  appellant  was  the  agent  of  Wade; 
that  Wade  sent  him  to  purchase  the  whisky  in  order  to  work  up  a 
case  against  somebody.  It  is  further  stated  by  this  witness  that  he 
did  not  pay  appellant  foi*  getting  the  whisky  from  S.  T.  Scott.  In 
order  to  prove  a  violation  of  the  law  under  any  statute  in  our  State, 
the  presumption  of  innocence  must  be  overcome,  and  this  to  the  ex- 
clusion of  a  reasonable  doubt.  The  facts  stated  show  that  appellant 
was  employed  by  Wade  or  requested  by  Wade  to  buy  for  him  a  half 
pint  of  whisky.  This  left  the  case  in  the  attitude  of  appellant  being 
the  agent  of  Wade,  and  as  his  friend  or  agent  acted  in  the  purchase. 
In  order  to  get  away  from  this  and  prove  a  violation  of  the  law  there 
must  be  some  facts  stated  which  would  show  appellant  was  the  seller 
to  and  not  the  agent  of  Wade  in  the  purchase.  The  presumption 
upon  which  this  conviction  was  predicated  is  against  the  facts  stated. 
There  must  be  evidence  introduced  to  overcome  the  presumption  of 
innocence  and  reasonable  doubt  and  the  fact  of  a  proved  agency. 
There  is  no  evidence  to  so  show.  The  conviction  is  predicated  upon 
a  presumption  without  a  supporting  fact  that  appellant  was  the  seller 
to  Wade.  There  must  be  evidence  to  sustain  a  conviction.  The  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Pink  Henderson  v.  The  State. 

No.  3493.     Decided  January  31,  1906. 

1. — ^looal  Option — ^Evidence— Non-Intoxicant — Separate  Offenie. 

Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  bill  of  ezceptiona 
did  not  show  that  the  witness  was  not  intoxicated  or  had  sworn  that  the  beverage 
did  not  intoxicate  him,  the  mere  fact  that  he  drank  six  bottles  of  it  would  not 
in  itself  be  admissible,  since  each  sale  would  be  a  separate  offense,  although 
occurring  contemporaneously,  and  there  was  therefore  no  error  to  exclude  this 
testimony. 
S. — Same— Evidence— Intoxicant — Condition  of  Witness. 

On  a  trial  for  a  violation  of  the  local  option  law  there  was  no  error  in  the 
admission  of  testimony  showing  the  condition  of  the  witness  as  to  whether  he 
was  intoxicated. 

8. — Same — Harmless  Error — ^Xoral  Tnrpitude. 

Upon  a  trial  for  a  violation  of  the  local  option  law  where  evidence  was  ad- 
mitted over  the  objections  of  defendant  that  the  defendant's  witness  had  been 
several  times  arrested  for  gaming,  the  same  not  involving  moral  turpitude,  the 
error  was  harmless. 


Digitized  by  LjOOQ IC 


270  49  Texas  Criminal  Eeports.  [Dallas, 

4. — Same— Evidence— Animus  o^ Witness — Details  of  Difflcnlty. 

On  a  trial  for  a  violation  of  the  local  option  law  there  was  no  error  in 
excluding  the  details  of  a  difficulty  between  the  State's  witness  and  defendant 
to  show  animus  of  said  witness.  The  fact  that  such  difficulty  occurred  could 
be  proved,  but  not  the  details  however. 

6. — Same— Intoxicants — ^Mistake  of  Facts. 

Upon  a  trial  for  a  violation  of  the  local  option  law,  there  was  no  error  in  admit- 
ting testimony  of  the  defendant  on  cross-examination  that  he  had  received  notice 
from  the  county  attorney  that  the  beverage  he  was  selling  was  an  intoxicant, 
the  record  showing  that  the  defendant  contended  that  such  beverage  was  non- 
intoxicating,  and  that  he  had  been  so  informed  by  the  parties  from  whom  he 
purchased  it. 

6. — Same — ^Bill  of  Exceptions. 

Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  defendant 
objected  to  certain  testimony  as  to  whether  defendant  had  heard  the  testimony 
of  a  State's  witness  in  another  case,  to  the  effect  that  the  beverage  that  defendant 
was  selling  was  intoxicating,  but  the  bill  of  exceptions  did  not  show  how  long 
it  was  before  the  trial  of  the  case  at  bar  that  said  State's  witness  testified  in 
the  former  case,  or  whether  defendant  had  made  said  sale  for  which  he  was 
being  tried  at  the  time  said  witness  testified,  there  was  no  error. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before 
Hon.  J.  D.  Goldsmith. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $50  and  thirty  days  imprisonment  in  the  county  jail. 

The  principal  State's  witness  testified  that  defendant's  place  of 
business  was  over  a  billiard  room,  and  there  was  a  stair-way  leading 
up  the  back  way ;  and  there  was  a  bar  up  there.  That  on  the  night 
of  the  date  alleged  in  the  information  he  got  two  bottles  of  what  was 
known  as  "True  Temperance/'  which  was  intoxicating  liquor,  and 
paid  defendant  25  cents  for  them.  Witness  was  not  drunk  or  intox- 
icated by  the  liquor  which  he  drank  and  which  he  got  from  defendant 
that  night,  but  felt  the  effects  of  it.  This  with  the  facts  stated  in 
the  opinion  is  a  sufficient  statement  of  the  case. 

Odell,  Phillips  &  Johnson,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  and  Mason  Cleveland, 
County  Attorney,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law,  the  punishment  being  fixed  at  a  fine  of  $50  and  thirty 
days  in  jail. 

The  first  bill  of  exceptions  shows  that  while  prosecuting  witness, 
H.  Marshall,  was  on  the  stand,  and  after  he  had  testified  to  buying 
malt  liquor,  which  was  intoxicating,  from  defendant,  defendant  asked 
witness  on  cross-examination:  "How  many  times  did  you  purchase 
this  liquor  there  on  that  night?''  The  State  objected  because  imma- 
terial. If  permitted  to  answer,  witness  would  have  stated  that  he 
purchased  several  bottles  of  "True  Temperance,"  which  was  the  name 
given  the  malt  liquor  he  purchased  from  defendant  at  that  time;  that 
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he  drank  six  bottles  of  True  Temperance,  which  was  the  liquor  claimed 
by  the  State  as  being  intoxicating,  and  for  the  sale  of  which  defend- 
ant was  prosecuted;  that  said  testimony  was  offered  for  the  purpose 
of  showing  and  developing  the  res  gestae  of  the  sale,  and  showing  the 
amount  of  liquor  purchased  and  drank  by  the  State's  witness  at  that 
time,  as  tending  to  show  the  non-intoxicating  quality  of  the  beverage, 
and  to  show  the  animus  and  feeling  of  witness  toward  defendant  at 
the  time  of  the  trial.  This  testimony  would  have  been  pertinent  if 
the  bill  had  shown  that  witness  was  not  intoxicated,  or  had  sworn 
that  it  did  not  intoxicate  him.  But  the  mere  fact  that  he  drank  six 
bottles  would  not  per  se  be  admissible  testimony,  since  each  sale  would 
be  a  separate  offense  although  occurring  contemporaneously. 

The  second  bill  shows  that  while  Bob  McClure  was  on  the  witness 
stand  in  behalf  of  the  State,  he  was  asked,  ^^hat  was  the  condition 
of  State's  witness,  Marshall  and  his  companion  Sanderson,  with  refer- 
ence to  being  intoxicated  or  not,  on  August  29,  1905?"  The  witness 
answered  that  they  were  about  half-drunk.  This  was  objected  to  on 
the  ground  that  the  same  was  the  opinion,  conclusion  and  judgment 
of  the  witness.  This  is  a  matter  that  can  be  testified  to.  The  con- 
dition of  the  witness  as  to  whether  or  not  he  is  intoxicated,  can  be 
introduced  in  evidence. 

The  third  bill  shows  that  while  witness  Earnest  Frost  was  on  the 
stand  in  behalf  of  the  defendant,  the  county  attorney,  upon  cross- 
examination,  asked  witness  the  following  question:  "How  many 
times  have  you  been  arrested  for  gambling?"  Appellant  objected 
because  if  it  should  appear  that  said  witness  had  ever  been  arrested 
for  gambling,  it  was  not  such  an  offense  as  involved  moral  turpitude 
and  was  not  such  a  violation  of  the  criminal  law  or  such  a  charge  of 
violation  of  the  criminal  law  as  would  be  admissible  to  go  to  the  credi- 
bility of  said  witness.  Which  objection  so  made  by  the  defendant  was 
overruled,  and  the  witness  answered,  that  he  had  been  arrested  sev- 
eral times  for  gambling.  This  does  not  appear  to  be  an  offense 
involving  moral  turpitude.  However,  we  do  not  deem  the  error  of 
such  import  as  authorizes  a  reversal. 

The  fourth  bill  complains  that  while  defendant's  witness,  DeJar- 
nett,  was  on  the  stand,  and  after  the  State  had  developed  that  one 
Sanderson,  companion  of  prosecutor  Marshall,  had,  upon  the  night 
of  the  alleged  sale,  attempted  to  secure  six  bottles  of  "True  Temper- 
ance" from  defendant  upon  credit;  and  that  there  had  resulted  be- 
tween Sanderson  and  defendant  a  diflBculty  on  that  account,  and 
witness  Marshall  and  Sanderson  were  mad  at  defendant;  defendant 
asked  witness  DeJamett,  if  he  was  present  at  the  time  of  said  diflS- 
culty,  and  he  answered  he  was,  and  that  he  saw  said  difficulty.  De- 
fendant then  asked  DeJamett  to  tell  just  how  the  difficulty  occurred, 
and  tlie  details  thereof.  To  which  the  State  objected.  It  is  a  well- 
known  rule  that  the  animus  of  a  witness  may  be  proved.  Previous 
or    subsequent   difficulties   between   prosecutor  and   appellant  can   be 
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proved,  but  not  the  details,  unless  they  illustrate  some  phase  of  the  evi- 
dence of  the  case  then  on  trial.  The  details  of  the  difficulty  here 
testified  about  do  not  illustrate  or  make  more  apparent  any  fact  in 
this  record. 

The  fifth  bill  shows  that  while  defendant  was  on  the  stand,  on 
cross-examination^  the  county  attorney  asked,  if  he  had  been  there- 
tofore notified  that  the  malt  liquor  which  he  was  then  selling,  known 
as  True  Temperance,  was  an  intoxicant,  and  if  he  had  not  received 
such  notice  from  the  county  attorney  of  his  county.  To  which  ques- 
tion and  answer  appellant  objected,  for  the  reason  that  defendant 
could  not  be  bound  by  the  judgment  and  opinion  of  the  county  attor- 
ney or  any  other  officer;  and  that  such  an  opinion  was  inadmissible 
for  any  purpose  and  immaterial.  The  objections  were  all  overruled, 
and  appellant  required  to  answer;  and  he  stated  that  he  had  re- 
ceived such  notice  from  the  county  attorney.  The  record  shows  that 
appellant  was  insisting  that  the  "True  Temperance"  drink  he  is 
alleged  to  have  sold  the  prosecutor  was  not  an  intoxicant,  and  that 
he  had  been  so  informed  by  the  parties  from  whom  he  purchased  the 
same  in  Port  Worth.  This  brings  in  review  in  the  trial  of  appellant 
for  the  sale,  the  question  of  his  mistake  of  fact.  Now,  we  take  it,  if 
he  had  been  informed  by  any  one  that  it  was  an  intoxicant,  that  this 
is  a  circumstance  to  be  left  with  the  jury  for  them  to  pass  upon  in 
determining  the  bona  fides  of  his  purpose  and  intent. 

Bill  number  6  shows  that  while  defendant  was  on  the  stand  as 
a  witness  in  his  own  behalf,  the  county  attorney  propounded  to  him 
the  following  question:  "Did  you  not  hear  the  testimony  of  McPher- 
son  in  the  case  in  which  you  have  already  been  tried,  to  the  effect 
that  the  malt  liquor  known  as  *True  Temperance,'  or  ^Tetotal,' 
which  had  been  secured  from  your  place,  was  intoxicating  ?''  The 
bill  does  not  show  how  long  it  was  before  the  trial  of  this  case  that 
witness  McPherson  swore  in  another  case  that  the  True  Temper- 
ance drink  was  an  intoxicant.  If  the  evidence  had  shown  that  he 
swore  to  said  fact  prior  to  the  time  appellant  made  this  sale,  then 
such  declaration  of  McPherson  would  be  admissible.  However,  if  he 
had  been  indicted  at  the  time  this  case  was  tried,  then  any  declara- 
tion on  the  part  of  third  parties  that  said  True  Temperance  drink 
was  an  intoxicant,  which  declaration  had  been  brought  home  to  the 
knowledge  of  appellant,  would  not  be  admissible  against  appellant 
in  the  trial  of  this  case,  because  the  same  could  have  no  legitimate 
bearing  upon  the  question  as  to  whether  or  not  appellant  thought 
True  Temperance  drink  was  intoxicating.  In  other  words,  the  bill 
does  not  show  how  long  it  was  before  the  trial  of  this  case  that 
McPherson  testified ;  nor  does  it  show  whether  appellant  had  made  this 
sale  at  the  time;  nor  does  it  show  whether  the  offense  for  which  he 
was  being  tried  in  this  case  had  been  committed  prior  to  the  time 
McPherson  testified.    This  being  true,  we  cannot  say  that  there  was 
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error  in  the  ruling  of  the  court.     The  evidence  supports  the  verdict 
of  the  jury,  and  the  judgment  is  affirmed. 

Affi/rmed. 


Clio  Haskell  v.  The  State. 

No.  3284.     Decided  January  81,  1906. 

Local  Option — Certiorari — Statement  of  Facta — ^Approval  of  Judge. 

Where  after  conviction  for  violating  the  local  option  law,  upon  appeal,  the 
appellant  filed  a  motion  for  a  writ  of  certiorari  to  bring  forward  the  statement 
of  facts  and  include  same  in  transcript,  the  record  showed  that  appellant's 
counsel  filed  said  statement  of  facts  in  the  court  below  without  the  approval 
of  the  county  judge,  under  the  impression  that  the  latter  had  signed  it.  Held 
that  the  record  shows  negligence  on  the  part  of  appellant's  counsel  and  the 
writ  was  denied. 

Appeal  from  the  County  Court  of  Hunt.  Tried  below  before  Hon. 
P.  M.  Newton. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

H.  D.  Wood,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — ^This  conviction  is  for  violating  the  local  option 
law.  The  appellant  has  filed  motion  for  certiorari,  and  this  motion 
sets  up  all  the  facts  upon  which  the  writ  is  asked.  We  hold  that  the 
application  for  the  writ  has  no  merit,  in  that  appellant  shows  he 
prepared  a  statement  of  facts,  which  was  duly  signed  by  himself 
and  the  county  attorney,  and  presented  it  to  the  county  judge,  who 
thereupon  stated  that  he  would  sign  said  statement  of  facts.  Appel- 
lant's counsel  left  the  statement  with  the  county  judge  in  his  office 
and  retired,  and  sometime  thereafter  went  back  to  the  county  judge's 
office,  and  found  him  not  in,  but  found  the  statement  of  facts  lying 
upon  his  desk.  Presuming  that  the  county  judge  had  signed  and 
approved  the  same,  as  he  stated  he  would,  appellant's  counsel  took 
the  statement  of  facts  and  had  the  county  clerk  file  the  same.  This 
shows  negligence  on  the  part  of  appellant's  counsel  in  not  securing 
the  approval  of  the  county  judge.  Therefore,  the  writ  of  certiorari 
is  refused;  and  without  the  approval  of  the  county  judge  to  the 
statement  of  facts  the  same  cannot  be  considered.  The  various  ques- 
tions urged  by  appellant  in  the  record  cannot  be  considered  in  the 
absence  of  the  statement  of  facts.  No  error  appears  and  the  judg- 
ment is  affirmed. 

Affirmed, 
Vol.  49  Crim.— 18. 


Digitized  by  LjOOQ IC 


274  49  Texas  Criminal  Reports.  [Dallas, 


S.  Marks  v.  The  State. 

No.  3294.    Decided  February  7,  1906. 

Local  Option — ^Hearsay  Evldenoe. 

Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  evidence  showed 
that  the  prosecutor  was  seen  coming  out  of  defendant's  store,  and  then  had 
a  conversation  with  another  State's  witness,  who  asked  him  what  he  did  with 
the  whisky  he  got,  and  that  thereupon  the  witness  got  the  whisky,  etc.,  all 
of  which  was  in  the  absence  of  defendant,  the  same  was  hearsay  and  inadmissible. 

Appeal  from  the  County  Court  of  Hill,  Tried  below  before  Hon. 
N.  J.  Smith. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

W.  E.  Spell,  Walter  Collins  and  Lewis  &  Phillips,  for  appellant. — 
Campbell  v.  State,  30  Texas  Crim.  App.,  645;  Wilson  v.  State,  51 
S.  W.  Rep.,  916;  Mercer  v.  State,  66  id.,  655;  McClure  v.  State,  53  id.. 
Ill ;  Feinstein  v.  State,  73  id.,  1052. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Conviction  for  violating  the  local  option  law. 
Bill  of  exceptions  number  4  shows  that  the  State  placed  Jim  Simp- 
son on  the  stand,  ^^and  asked  witness  what  he  did  with  the  whisky 
after  witness  Hooks  asked  him  about  it.  And  witness  was  permitted 
to  answer,  over  objection  of  defendant:  TWEr.  Hooks  says  I  know  you 
hid  it,  and  you  get  it;  you  are  not  into  anything;  but  he  says,  if 
you  go  up  and  swear  a  lie,  you  will  be  into  it,  and  they  will  send 
you  to  the  penitentiary.  He  told  me  to  go  and  get  it,  and  I  went 
and  got  it,  and  he  says,  you  come  and  go  to  town,  and  he  brought 
me  to  the  sherilFs  oflSce,  and  gave  it  to  Mr.  Satterfield."'  Bill  num- 
ber 3  shows  that  while  the  same  witness,  Simpson,  was  on  the  stand. 
State's  counsel  asked,  *^f  the  witness  Hooks  called  on  him  for  any- 
thing down  at  the  compress  and  if  so,  what  he  called  on  him  for.*' 
To  which  defendant  objected,  because  immaterial,  out  of  the  pres- 
ence of  defendant,  and  called  for  a  conversation  between  the  two 
witnesses.  Which  objections  were  overruled  and  witness  answered, 
"That  Mr.  Hooks  asked  him  what  he  did  with  that  whisky  he  got 
from  Marks.''  All  of  this  testimony  was  elicited  from  the  witness 
as  a  conversation  out  of  the  presence  and  hearing  of  defendant;  was 
hearsay  and  highly  prejudicial  to  the  rights  of  defendant.  The  facts 
show  that  prosecutor,  Jim  Simpson,  was  seen  coming  out  of  defend- 
ant's store,  and  subsequently,  while  at  the  compress,  witness  Hooks 
had  the  conversation  with  him  above  detailed.     It  is  never  permis- 
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sible  to  prove  conversations  between  third  parties  out  of  the  presence 
of  defendant,  which  have  a  criminative  effect  upon  defendant.  We 
would  not  be  understood  as  holding  that  each  witness  could  not  tes- 
tify to  what  he  saw;  what  he  did,  if  the  same  had  any  pertinent  bear- 
ing upon  the  identity  of  the  whisky  which  is  alleged  to  have  been 
sold;  or  either  of  the  witnesses  can  testify  to  any  fact  that  goes  to 
identify  and  connect  appellant  with  the  sale  of  the  whisky. 
Accordingly  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Morgan  Gilford  v.  The  State. 

No.  3437.     Decided  February  7,  1906. 

Burglary — Verdict — ^Misoondnot  of  Jury — ^Motion  for  Hew  Trial. 

Where  upon  a  motion  for  new  trial,  after  a  conviction  of  burglary,  the  court 
heard  evidence  upon  the  question  of  misconduct  of  the  jury  which  developed 
overbearing  treatment  of  one  of  the  jurors  by  his  fellows,  and  that  defendant's 
character  and  that  of  his  family  were  discussed  by  the  jury  concerning  extra- 
neous matter  which  would  not  have  even  been  admissible  as  evidence;  and  that 
the  defendant  was  a  damn  negro  anyway  and  it  would  make  no  difference  if  he 
was  sent  to  the  penitentiary  even  if  he  was  innocent,  ^eld  that  because  of 
such  misconduct  of  the  jury  the  verdict  must  be  set  aside. 

Appeal  from  the  District  Court  of  Walker.  Tried  below  before 
Hon.  Gordon  Boone. 

Appeal  from  a  conviction  of  burglary;  penalty,  two  5-ears  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Hill,  Williams  &  Elleins,  for  appellant. — On  question  of  miscon- 
duct of  the  jury :  Mitchell  v.  State,  36  S.  W.  Rep.,  456 ;  Blocker  v.  State, 
61  id.,  391;  Ysaguirre  v.  State,  58  id.,  1005;  Tate  v.  State,  42  id., 
595;  Holmes  v.  State,  id.,  996;  Lankster  v.  State,  3  Texas  Ct.  Sep., 
437. 

Howard  Martin,  Assistant  Attorney-General,  and  Dean,  Humph-: 
rey  &  Powell,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  burglary, 
two  years  in  the  penitentiary  being  fixed  as  the  punishment.  The  main 
proposition  is  the  misconduct  of  the  jury  after  their  retirement  to 
consider  their  verdict.  Wilson  testified  that  while  considering  their 
verdict  a  member  of  the  jury  made  the  following  statement:  "That 
these  negroes  have  been  running  over  the  Polanders  down  there, 
and  imposing  on  them;  and  that  Polander  girls  down  there  in  that 
country  had  had  children  by  negroes;  negro  babies."  He  expressed 
regret  that  the  same  should  have  come  up  on  motion  for  new  trial. 
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but  he  says:  "I  have  sat  upon  many  a  jury,  and  I  rather  think  that 
I  have  never  seen  men  act  so  rough  to  one  juror  in  my  life.  I  could 
not  remember  everything  that  was  said  and  done."  The  remark  in 
regard  to  the  Polanders,  he  says,  was  made  by  Strange.  He  fur- 
ther stated,  "that  he  (Strange)  lived  down  there  and  knew  all  about 
them."  He  says  the  further  statement  was  made,  that  this  defend- 
ant *Vas  nothing  but  a  damn  negro  anyhow,  and  it  would  not  hurt 
him  to  serve  two  years  in  the  penitentiary,  if  he  was  innocent."  *T 
could  not  remember  everything,  and  I  thought  it  was  pretty  rough. 
I  do  not  like  the  way  they  proceeded  against  me.  They  were  all 
opposed  to  me  and  I  could  not  tell  you  what  all  was  said,  but  I 
thought  there  were  some  pretty  hard  words  said.  It  was  said  in  opposi- 
tion to  the  stand  I  took."  On  cross-examination,  he  said :  "I  think  it 
was  Parrish  who  made  the  statement,  *that  it  was  nothing  but  a 
damn  negro,  anjrway,  and  it  would  make  no  difference  if  he  was 
sent  to  the  penitentiary  even  if  he  was  innocent.*  There  wa^  right 
smart  excitement  in  the  room,  and  Parrish  said  something  about  his 
being  a  God  danin  negro,  and  there  were  several  talking.  *  He  might 
have  said,  Tif  he  went  to  the  penitentiary  it  would  not  hurt,'  but  it 
came  up  and  he  was  talking.  I  could  not  catch  all  that  was  said. 
Some  of  them  said  it.     I  think  it  was  Parrish  who  said  it." 

Parrish  testified  that  he  did  not  make  the  statement,  ''that  it  was 
nothing  but  a  damn  negro  any  how,  and  if  we  sent  him  to  the  peniten- 
tiary for  two  years  it  would  make  no  difference,  even  if  he  was  inno- 
cent," and  did  not  hear  anybody  make  that  statement.  He  denied 
hearing  the  statement  to  the  effect  that  the  negroes  were  imposing 
on  the  Polanders  or  that  defendant  (who  was  a  negro)  had  been 
imposing  on  the  Polanders.  He  further  stated,  "that  he  believed 
some  one  said  that  it  was  very  probable  that  the  negroes  in  that 
community  did  impose  on  them,  but  they  did  not  bring  it  up  as  a 
positive  fact."  On  cross-examination  he  testified:  "I  said  this:  I 
said  that  eleven  men  on  the  jury  only  proposed  to  give  him  two  years, 
and  we  all  believed  him  guilty  and  we  did  not  think  Wilson  should 
hold  us  there  on  a  proposition  of  that  kind.  I  don't  remember  mak- 
ing the  statement,  'that  defendant  wasn't  anything  but  a  damn  negro 
anyhow.'  I  said  that  he  (defendant)  as  a  negro,  wouldn't  injure 
his  standing  in  the  community  to  go  to  the  penitentiary  for  two 
years.  I  might  have  said  that.  I  did  not  say  that  I  would  send  him 
to  the  penitentiary,  even  if  he  was  innocent.  I  cannot  say  as  a  fact 
that  we  discussed  in  the  jury  room,  and  that  statements  were  made 
by  gentlemen  on  that  jury,  that  these  negroes  were  in  the  habit  of 
running  over  the  Polanders,  and  those  negroes  made  the  Polanders 
get  out  of  the  road  down  there.  I  do  not  think  I  heard  that  said  in 
the  jury  room.  I  did  not  hear  it  said  as  a  positive  fact,  whether  they  did 
or  not.  I  might  have  heard  it  brought  out  as  a  supposition.  There 
was  something  like  that  said  to  the  jury,  that  the  Polanders  had 
to  get  out  of  the  road  for  the  negroes  down  there." 
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Strange  stated  that  he  told  the  jury  he  knew-  the  parties,  but 
denied  telling  them  that  the  negroes  had  been  running  over  the 
Polanders  in  that  community.  On  cross-examination  he  further 
stated:  ^'The  only  thing  I  heard:  The  case  had  been  dropped,  and 
we  were  sitting  after  supper,  and  Wilson  got  to  talking  about  that 
Edna  affair,  and  one  thing  said  brought  on  another;  and  Wilson  said 
there  was  a  case  here,  or  close  here,  where  there  was  a  white  girl 
had  a  child  by  a  negro;  and  I  said  there  was  a  case  down  there  at 
Waverly  similar  to  that  one;  and  that  is  all  I  heard  about  negro 
babies,  and  it  was  not  in  reference  to  this  case.  I  did  not  say  that 
the  negroes  down  there  were  getting  negro  babies  from  the  Polander 
girls." 

Levi  Justice,  denied  hearing  the  statement  imputed  to  Strange,  as 
well  as  that  imputed  to  Parrish;  but  would  not  swear  that  something 
like  it  was  not  said.  He  says,  "I  am  not  prepared  under  oath  to  con- 
tradict and  say  that  such  a  statement  was  not  made.  I  say  that  I 
did  not  hear  it." 

lindley  testified  that  he  did  not  hear  Frame  or  Strange  or  any  mem- 
ber of  the  jury  before  the  rendition  of  the  verdict  say,  that  these 
negroes  (referring  to  defendant  and  his  family)  had  been  imposing 
on  and  running  over  the  Polanders  down  there  (referring  to  the 
alleged  owner,  Buchna),  and  these  negroes  had  been  getting  babes 
by  Polish  girls.  He  said  he  did  not  hear  the  remark  imputed  to 
Parrish.  However,  there  was  some  remark  made  about  it,  but  it  was 
not  in  evidence,  and  some  one  spoke  up  and  said,  ^^e  are  not  saying 
this,  and  it  hasnH  an3rthing  to*  do  with  the  case."  Parrish  said  some- 
thing about  a  damn  negro,  but  I  did  not  hear  the  balance  of  the  dis- 
cussion and  did  not  pay  any  attention  to  it. 

Cunningham  testified  that  he  heard  some  remark  of  the  nature 
that  it  was  nothing  but  a  damn  negro.  It  was  in  connection  with 
the  argument  in  the  jury  room.  He  says  that  he  could  not  remember 
everything  that  was  said.  There  was  something  said  in  regard  to  the 
Polanders  and  the  negroes  and  that  the  Polanders  were  ignorant,  and 
afraid  of  the  negroes  anyhow;  and  that  these  negroes  were  supposed 
to  be  reckless  anyhow  and  had  no  doubt  been  mistreating  the  Poland- 
ers, or  something  like  that;  that  it  might  be  a  lesson  to  him  if  he 
was  put  in  the  penitentiary  for  two  years,  and  be  beneficial  for  him 
anyhow.  He  further  says,  *T  considered  that  was  before  the  jury, 
and  we  had  a  right  to  consider  that  without  being  in  connection  with 
the  case."  He  says,  "There  was  something  said  about  the  Polanders 
being  afraid  of  the  negroes,  and  that  they  were  a  cowardly  sort  of 
people.  That  was  in  reply  to  what  Prank  Buchna  said  about  seeing 
the  negro  that  night,  and  failing  to  stop  him.  It  was  said  that 
Buchna  was  afraid  of  the  negro,  and  would  let  him  go  rather  than 
undertake  to  stop  him."  On  recross-examination  this  juror  further 
stated:  that  Strange  said  he  knew  the  family  (referring  to  appellant's 
family) ;  and  that  he  did  not  like  them  so  well.    It  was  in  that  con- 
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nection  that  the  discussion  took  place  about  sending  the  negro  to  the 
penitentiary  for  two  years,  and  that  it  would  do  him  good.  Strange 
further  stated  that  he  knew  these  negroes,  and  had  known  them,  and 
they  did  not  stand  so  well.  He  said  he  did  not  think  they  had  a  good 
reputation.  This  witness  further  stated:  "I  have  known  the  Po- 
landers  a  good  while,  and  I  remarked  to  the  jury  that  I  knew  the 
Polanders  were  a  peaceful  kind  of  people,  and  are  not  a  resentful 
people.  That  they  would  take  a  good  deal  off  of  negoes.'*  He  fur- 
ther said:  ^*I  said  that  these  negroes  were  spoken  of  as  being  bad 
negroes,  and  no  doubt  the  Polander  was  afraid  to  stop  the  negro  that 
night.'' 

Frame  testified,  among  other  things,  ^^I  think  Parrish  said,  *Why 
didn't  they  put  the  other  damn  negroes  on  the  witness  stand  that 
came  up  here?'  but  he  did  not  hear  the  other  remark  imputed  to 
Parrish."  He  further  stated:  "1  think  they  took  Wilson  off  at  the 
time  and  probably  that  might  have  been  said  out  of  my  hearing.  I 
would  not  swear  that  such  a  statement  was  not  made  that  these  gen- 
tlemen have  detailed.  They  took  Wilson  turn  about;  we  hauled  him 
over  the  coals.  I  thought  it  was  plain  enough.  W^e  all  argued  the 
matter  with  him." 

J.  E.  Wilson,  recalled,  stated:  '^Strange  made  the  statement  to  me 
that  these  negroes  had  been  running  over  the  Polanders,  and  that 
Polish  girls  had  had  children  by  these  negroes,  but  all  the  jury  did 
not  hear  that.  Strange  made  that  statement  to  me.  He  said  that 
these  Polanders  were  afraid  of  the  negroes.  I  told  him  that  I  thought 
it  was  a  strange  thing  that  when  the  Polander  saw  the  negro  coming 
out  his  smokehouse  with  the  sack  of  meat  on  his  shoulder,  and  was 
within  three  feet  of  him,  he  did  not  grab  hold  of  it;  and  he  (Strange) 
remarked,  Tie  is  afraid  of  him  as  death.'  Strange  voluntarily  made 
the  statement  to  me  that  the  negroes  were  getting  babies  by  the 
Polander  girls.  He  did  not  say  that  this  defendant  had  done  any- 
thing of  the  kind." 

This  is  the  substance  of  the  evidence  detailed  on  motion  for  new 
trial,  though  it  covers  several  pages,  and  the  examination  was  con- 
tinued at  some  length  both  by  direct,  cross,  re-direct  and  re-cross- 
examination.  We  are  not  willing  that  the  verdict  should  stand  when 
such  conduct  by  the  jury  has  been  had.  The  testimony  of  the  juror, 
Wilson,  in  regard  to  the  overbearing  treatment  of  himself  by  some  of 
the  other  jurors  is  not  only  not  contradicted,  but  is  sustained  by  one 
or  more  of  those  who  testified  in  regard  to  that  phase  of  the  motion. 
That  appellant's  character  and  that  of  his  family  was  discussed,  is 
shown  by  the  evidence  on  this  phase  of  the  motion.  Without  going 
further  and  summing  up  the  testimony,  we  think  it  is  of  such  a 
nature  and  the  conduct  of  the  jury  of  such  a  character  that  this 
court  cannot  afford  to  allow  this  verdict  to  stand.  There  is  no  reason 
or  excuse  why  the  jurors  should  act  in  this  manner.  If  the  evidence 
is  sufficient  to  sustain  the  verdict,  the  consideration  of  the  jury  should 
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be  relegated  alone  to  the  facts  under  the  charge  given  by  the  court. 
Extrinsic  evidence  and  extraneous  matter  should  not  be  gone  over  in 
the  jury  room,  nor  permitted  to  enter  into  their  decision  of  the  case. 
The  maters  occurring  in  the  jury  room  with  reference  to  the  extrinsic 
facts  and  extraneous  matter  would  not  have  been  permitted  to  go 
before  the  jury  in  aid  of  the  State's  case  if  offered  as  evidence.  Be- 
cause of  the  misconduct  of  the  jury,  the  conviction  is  set  aside,  and 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Lib  Byrd  v., The  State. 

No.  352a    Decided  February  7,  1906. 

1. — ^Theft  of  Horses— Charge  of  Court — Coatemporaneoiu  Taking. 

Where  upon  trial  for  theft  of  horses  the  evidence  showed  the  theft  of  other 
animals  than  those  alleged  in  the  indictment,  and  that  the  transaction  was 
contemporaneous,  there  was  no  error  in  the  court's  charge  that  the  jury  could 
only  consider  such  testimony  in  order  to  establish  the  identity  of  the  transaction, 
or  they  could  use  the  same  in  developing  the  res  gestae,  and  to  aid  in  proving 
the  guilt  of  the  accused  where  circumstances  connected  him  with  the  offense. 

8. — Same— Potseuion — Ownership. 

Where  npon  trial  for  theft  of  horses  the  evidence  showed  that  they  were 
placed  in  the  pasture  of  B.  under  a  simple  contract  of  pasturage  by  P.,  the 
owner,  who  retained  control  over  the  same,  the  issue  of  possession  in  B.  was 
not  raised. 

S. — Bamo— Corroboration  of  aoeompliee— Soillcieney  of  Evidence. 

Where  upon  trial  for  theft  of  horses  the  evidence  of  corroboration  of  de- 
^  fondant's  accomplices  showed  that  he  assisted  in  loading  the  horses  on  the  night 
'  of  the  alleged  theft,  the  same  was  sufficient 

Appeal  from  the  District  Court  of  Comanche.  Tried  below  before 
Hon.  N.  B.  Lindsey. 

Appeal  f rom^  a  conviction  of  theft  of  horses ;  penalty,  seven  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Helton  &  Jackson  and  J.  H.  McMillan,  for  appellant. 
Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDEBSON,  Judge. — Appellant  was*  convicted  of  the  theft  of 
horses,  and  his  punishment  fixed  at  seven  years  confinement  in  the 
penitentiary. 

Appellant  insists  that  the  court  committed  an  error  in  attempting 
to  limit  the  evidence  in  regard  to  the  theft  of  other  animals  than 
that  alleged  in  the  indictment.  The  theft  of  the  other  animals  was 
evidently  contemporaneous  with  the  theft  of  those  alleged  in  the  in- 
dictment ;  and  in  our  opinion,  the  court  properly  instructed  the  jury  that 
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they  could  only  consider  such  testimony  in  order  to  establish  the 
identity  of  the  transaction^  or  could  use  the  same  in  developing  the  res 
gestae  of  the  alleged  offense,  and  to  aid  in  proving  the  guilt  of  the 
accused  by  circumstances  connected  with  the  offense.  It  does  not  occur 
to  us  that  this  charge  comes  within  the  cases  of  Counts  v.  State,  14 
Texas  Ct.  Eep.,  Ill;  Stull  v.  State,  12  Texas  Ct.  Bep.,  230,  and  is 
not  a  charge  upon  the  weight  of  testimony.  In  our  opinion  it  follows 
the  approved  precedents  as  to  charges  of  this  character. 

We  do  not  believe  that  the  evidence  raises  the  issue  of  possession 
in  Mrs.  Barnes  instead  of  Payne,  the  party  alleged  in  the  indictment 
to  have  been  the  owner  and  possessor  of  said  animals.  True,  they 
were  placed  in  the  pasture  of  Mrs.  Barnes;  but  this  was  under  a  simple 
contract  of  pasturage,  and  the  evidence  shows  that  she  took  no  con- 
trol of  the  horses,  but  that  Payne,  the  owner,  retained  such  control 
and  visited  the  pasture  from  time  to  time,  looking  after  and  salting 
said  animals.  The  charges  given  by  the  court  on  this  subject  were 
suflBcient,  and  the  court  was  not  required  to  give  the  special  requested 
instruction. 

Appellant  strenuously  insists  that  the  case  should  be  reversed,  be- 
cause there  is  no  testimony  corroborating  the  accomplices  and  tending 
to  connect  appellant  with  the  offense  charged.  Unquestionably  Kea- 
ton  and  Hudson  were  accomplices  and  the  court  properly  so  instructed 
the  jury.  While  the  testimony  of  corroboration  is  not  strong,  still 
we  believe  it  is  suiBScient  and  tends  to  connect  appellant  with  the 
offense  charged.  The  State's  witness  Hamilton,  who  assisted  in  load- 
ing the  horses  on  the  night  of  the  alleged  theft,  identified  appellant 
as  one  of  the  parties  there  that  night  aiding  in  the  loading  of  said 
stolen  horses  on  the  train  to  be  sent  out  of  the  State.  It  occurs  to 
us  tha't  this  is  suflBcient  testimony  tending  to  connect  appellant  with  the 
commission  of  said  offense. 

This  is  a  conviction  for  the  theft  of  the  same  horses  of  which  Thurman 
Sexton's  case  was  aflBrmed  at  the  present  term  for  the  receiving  of 
said  stolen  horses,  which  is  referred  to  on  the  question  of  corrobora- 
tion of  accomplice's  testimony.  See  also  Mercer  v.  State,  17  Texas 
Crim.  App.,  453;  Martin  v.  State,  21  Texas  Crim.  App.,  1;  Barber 
V.  State,  6  Texas  Ct.  Bep.,  604;  Jackson  v.  State,  40  S.  W.  Bep.,  998. 

No  error  appearing  in  the  record,  the  judgment  is  aflSrmed. 

Affirmed. 

[Motion  for  rehearing  overruled  without  written  opinion. — Beporter.] 
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LiQE  Benow  v.  T^e  State. 

No.  3539.    Decided  February  7,  190a 

1. — ^Kurder  in  Second  ]>egree — ^Proyoking  Billlcnlty — Cliarge  of  Conrt 

Where  on  a  trial  for  murder  the  evidence  failed  to  show  any  language  or 
conduct  on  the  part  of  the  defendant  or  his  companion  which  was  intended  by 
them  or  calculated  to  provoke  an  attack  by  the  deceased  or  bis  companion, 
and  that  the  transaction  was  a  casual  difficulty  a  charge  on  provoking  the 
difficulty  was  unauthorized. 

2. — Same — ^Abandonment  of  Bifficnlty — Good  Faith — Charge  of  (krart. 

Where  upon  a  trial  for  murder  the  evidence  showed  the  difficulty  to  have 
been  a  continuous  transaction,  and  did  not  show  that  defendant  engaged  in 
the  difficulty  and  subsequently  abandoned  it,  there  was  error  to  charge  on 
abandonment  of  the  difficulty,  and  especially  that  defendant  should  abandon 
the  same  in  good  faith  before  he  would  be  entitled  to  right  of  self-defense. 
Following  Thornton  v.  State,  G5  S.  W.  Rep.,  1105. 

8. — Same — ^Kanslanghter — ^Adequate  Canse — Statute. 

Where  the  adequate  cause  is  of  a  statutory  character  the  attention  of  the 
jury  should  be  directly  called  to  this  in  the  charge  of  the  court,  and  where  the 
evidence  showed  in  a  trial  for  murder  that  defendant  was  struck  by  deceased 
either  by  a  rock  or  a  stick,  the  court  should  have  called  the  attention  of  the 
jury  to  the  statutory  adequate  cause. 

Appeal  from  the  District  Court  of  Denton.  Tried  below  before 
Hon.  D.  E.  Barrett. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
thirteen  j^ears  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

J.  W.  Sullivan  and  Emory  C.  Smith,  for  appellant. — On  question 
of  abandonment  of  difificulty,  Thornton  v.  State,  65  S.  W.  Rep.,  1105; 
Wimberly  v.  State,  22  Texas  Crim.  App.,  606;  Irvine  v.  State,  20 
id.,  12 ;  Lee  V.  State,  72  S.  W.  Eep.,  195. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — This  conviction  is  for  murder  in  the  second 
degree,  with  thirteen  years  in  the  penitentiary  fixed  as  the  punishment ; 
hence  this  appeal. 

The  charge  on  provoking  the  difficulty  is  extensively  criticised.  There 
is  no  direct  challenge  of  it  on  the  ground  that  the  testimony  was  not 
sufficient  to  raise  the  question  of  provoking  the  difficulty.  However, 
we  believe  that  the  exceptions  numerously  raised  to  said  charge,  involve 
this  question  incidentally  or  indirectly,  and  especially  as  the  case  is 
to  be  reversed,  we  will  discuss  the  legality  of  said  charge  in  the  face 
of  the  testimony  as  disclosed  by  this  record.  We  would  remark  here 
that  the  question,  as  to  when  a  court  is  authorized  to  charge  on  provok- 
ing the  difficulty,  has  been  so  often  and  so  thoroughly  discussed  that 
we  only  deem  it  necessary  to  refer  to  some  of  the  decisions  as  to  the 
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propriety  or  authority  of  the  court  to  give  a  charge  on  that  subject. 
A  court  is  only  authorized  to  charge  on  provoking  the  diflBculty,  when 
it  is  able  to  lay  its  hand  upon  some  fact  or  facts  testified  to  by  a 
witness  or  witnesses,  which  shows  or  tends  to  show  that  defendant,  be- 
fore or  at  the  time  of  the  difficulty,  did  some  act  or  used  some  lan- 
guage, or  both,  calculated  to  provoke  a  difficulty,  under  the  circumstance 
and  with  the  intent  to  provoke  such  difficulty;  and  that  on  the  use  of 
such  language  or  conduct  or  both,  he  was  attacked  or  assaulted  by  the 
prosecutor,  and  then  having  thus  produced  the  occasion,  he  in  turn  as- 
saulted and  killed  deceased.  In  such  case  his  right  of  self-defense  is 
cut  off.  Cartwright  v.  State,  14  Texas  Crim.  App.,  486;  Abrams  v. 
State,  36  Texas  Crim.  Bep.,  44;  Bearden  v.  State,  79  S.  W.  Eep.,  37; 
Dent  V.  State,  79  S.  W.  Bep.,  525.  And  see  McCandless  v.  State,  42 
Texas  Grim.  App.,  58,  where  this  question  is  thoroughly  discussed  in 
the  light  of  the  authorities,  and  the  character  of  charge  which  should 
be  given,  is  outlined.  Is  there  in  the  record  as  here  presented  sufficient 
testimony  to  have  authorized  the  court  to  give  a  charge  on  provoking 
the  difficulty?  It  is  not  necessary  here  to  discuss  the  testimony  of  the 
defense  on  this  subject,  except  to  remark  that  said  testimony  negatives 
the  idea  that  appellant  or  his  brother,  Mose,  provoked  the  difficulty. 
If  there  is  any  such  testimony  it  must  come  from  the  Staters  witnesses. 
These  in  effect  show  that  Mose  Eenow,  appellant^s  brother,  who  was 
also  present  and  a  party  to  the  difficulty,  came  to  the  house  where 
deceased  lived,  early  in  the  morning  about  daylight.  His  mission  was 
to  get  his  horse,  which  Dolphus  Isom  was  breaking.  The  testimony  of 
the  State  is  not  clear  as  to  whether  appellant  came  there  with  Mose, 
but  would  rather  indicate  that  he  came  afterwards.  The  defendant's 
testimony  makes  it  clear  that  he  did  not  come  with  Mose,  but  after  he 
did.  Mose  came  the  evening  before  to  get  his  horse  from  Dolphus,  who 
had  him  for  two  or  three  weeks  to  break.  Dolphus  declined  to  give 
the  horse  up  at  that  time,  stating  he  had  just  gotten  him  so  he  could 
ride  him,  and  he  would  not  surrender  the  animal  unless  he  got  $2.50. 
Mose  came  early  the  next  morning,  before  the  Isoms  got  up,  went  into 
the  lot  and  got  the  horse,  piit  a  hitch-rein  or  halter  on  the  horse  and 
led  him  out  of  the  lot.  He  was  discovered  by  the  Isoms  about  this 
time,  and  they  came  out,  and  in  the  altercation  over  the  possession  of 
the  animal,  the  animal  broke  loose  and  ran  back  to  the  lot  gate,  and 
the  Isoms  opened  the  gate  and  let  him  in.  About  this  time,  as  we 
gather,  appellant  (Lige  Benow)  came  up,  and  said  to  Mose  if  he 
(Mose)  would  stick  to  him  they  would  take  the  Jiorse.  Mose  made  no 
reply.  An  altercation  ensued  about  the  possession  of  the  animal,  in 
which  the  parties  cursed  each  other.  Lige  was  told  that  he  must  not 
curse  there,  and  he  remarked  that  he  would  curse  anywhere.  On  re- 
quest, Dolphus  Isom  gave  Mose  his  halter,  and  the  Benows  appear  to 
have  started  towards  their  home,  around  the  horse  and  cow  lot.  Shack 
Isom  followed  appellant,  who  was  ahead,  and  Mose  and  Dolphus  came 
on  afterwards,  and  also  Mrs.  Isom  following.     It  appears  that  when  they 
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got  near  to  the  corner  of  the  cow  lot,  Shack  said  he  believed  appellant 
had  a  pistol,  and  proposed  to  search  him.  Dolphus  came  up,  held  his 
hands,  and  Shack  searched  appellant,  feeling  of  his  pockets,  and  stated 
he  did  not  have  a  gun  on  him.  They  turned  appellant  loose,  and  he 
backed  oflf,  opening  his  knife  and  said,  they  could  not  do  that  again; 
and  further  said,  "Come  on  down  here,  and  we  will  settle  it."  After 
he  opened  the  knife.  Shack  picked  up  a  stick,  about  three  feet  long 
and  an  inch  or  two  in  diameter  (used  to  keep  the  calves  oflf  when  milk- 
ing) and  followed,  evidently  gaining  on  appellant,  who  finally  turned 
around  facing  Shack,  who  at  this  juncture  struck  him  with  the  stick. 
According  to  the  testimony  appellant  then  fired  at  Shack,  hitting 
him;  and  then  shot  deceased  (Dolphus),  inflicting  a  mortal  wound  on 
him.  The  Staters  testimony  shows  by  Shack  Isom  that  appellant  picked 
up  the  pistol  from  the  ground.  Appellant's  testimony  shows  that  he  had 
the  pistol  on  all  the  time  while  the  search  was  being  made,  but  it  was 
in  the  waist-band  of  his  pants  and  not  in  his  pockets,  and  that  he  got 
it  out  of  his  pants,  and  did  not  take  it  up  from  the  ground.  Appel- 
lant's testimony  also  shows  in  this  connection  that  he  was  on  his  way 
home,  going  away  from  the  parties  at  the  time,  and  they  were  pursuing 
him;  that  they  caught  him  first  and  searched  him;  that  he  backed 
ofl!  from  them,  opened  his  knife,  and  told  them  they  could  not  do 
that  any  more;  that  he  then  started  on  his  way  home;  that  Shack 
picked  up  a  stick  and  struck  him  with  it,  and  that  Dolphus  threw  rocks 
at  him;  that  he  drew  his  pistol,  wheeled  and  shot  Shack  first,  and 
Dolphus  at  that  time  struck  him  with  a  rock  and  he  turned  and  shot 
him.  It  may  be  also  stated  in  this  connection  that  appellant  accounts 
for  his  presence  there,  as  follows :  that  he  did  not  know  anything  about 
his  brother  Mose's  difficulty  in  regard  to  procuring  possession  of  his 
horse  on  the  evening  before;  that  he  was  fixing  to  get  the  mules  up 
early  the  next  morning  to  thresh  wheat,  and  went  down  in  the  pasture 
(which  seemed  to  be  a  joint  pasture  used  by  both  the  Renews  and 
Isoms  and  which  surrounded  their  lot) ;  that  in  looking  for  the  mules 
he  came  up  to  the  lot  about  the  time  of  the  difficulty  in  regard  to  the 
possession  of  the  horse.  This  is  substantially  all  the  testimony,  as  we 
gather  from  the  record  that  bears  at  all  upon  the  question  of  provoking 
the  difficulty. 

Evidently  Mose  Eenow's  object  in  going  there  early  in  the  morn- 
ing was  to  get  his  horse  before  the  Isoms  got  up.  They  discovered  him, 
came  out,  interfered,  and  succeeded  in  taking  the  mare  from  him,  and 
turned  the  animal  back  into  the  lot.  About  this  time  Lige  Renow 
came  up,  and  he  participated  in  the  altercation  that  was  in  progress 
between  Mose  and  the  Isoms.  Of  course,  it  is  suggested  that  Lige 
must  have  come  up  in  connection  with  an  understanding  with  Mose 
to  assist  in  getting  the  mare.     However,  he  denies  this,  as  does  Mose. 

The  question  is,  was  anything  said  or  done  with  the  intention  on  their 
part  and  calculated  to  provoke  a  difficulty?  The  record  shows  that 
the  Renows,  as  well  as  the  Isoms,  cursed  and  swore ;  that  Lige  remarked. 
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if  Mose  would  stick  to  him  they  would  take  the  mare.  Still  they  did 
not  take  the  mare^  nor  make  any  effort  to  do  so.  There  was  no  diffi- 
culty at  the  gate.  They  retired  towards  their  home.  The  Isoms  fol- 
lowed. They  say  that  after  they  took  hold  of  appellant  and  searched 
him  for  a  pistol  he  drew  his  knife,  and  told  them  if  they  would  come 
on  down  there,  they  would  settle  it.  We  fail  to  see  in  this  connection 
any  right  on  the  part  of  the  Isoms  to  assault  appellant  and  search  him  for 
a  pistol.  There  does  not  appear  to  be  anything  said  or  done  by  him 
at  that  time  tp  have  superinduced  this  action  on  their  part.  Still  he 
submitted  to  it.  When  turned  loose,  appellant  retreated,  drew  his  knife, 
and  remarked,  *'if  they  would  eome  down  there,  they  would  settle  it,'* 
according  to  the  testimony  of  the  Isoms.  We  could  hardly  regard  this 
as  manifesting  an  intention  of  provoking  a  difficulty,  while  it  might  be 
considered  an  invitation  to  a  mutual  combat.  The  parties  still  followed 
him,  and  according  to  all  the  testimony,  when  he  was  going  away,  they 
overtook  him,  and  Shack  assaulted  him  with  a  stick.  Appellant  then 
drew  his  pistol,  or  according  to  the  testimony  of  the  Isoms,  picked  it 
up  from  the  ground,  and  began  firing.  We  fail  to  see  from  this  testi- 
mony any  such  language  or  conduct  on  the  part  of  appellant  or  of  his 
brother,  Mose,  which,  in  our  view,  was  intended  by  them  or  calculated 
to  provoke  the  Isoms  to  attack  him.  The  most  that  can  be  said  is  that 
it  was  a  casual  difficulty,  arising  over  the  possession  of  a  mare;  and 
we  do  not  believe  the  court  was  authorized  to  give  a  charge  on  provoking 
the  difficulty. 

It  is  also  objected  that  the  court  improperly  instructed  the  jury  with 
regard  to  an  abandonment  of  the  difficulty  on  the  part  of  appellant, 
after  he  had  provoked  the  same.  In  the  absence  of  provocation,  there 
could  be  no  abandonment  of  a  difficulty  provoked  by  appellant.  But, 
wag  there  any  difficulty  in  which  appellant  and  his  brother  (Mose) 
originally  engaged  and  subsequently  abandoned?  We  hold  there  was 
not.  The  first  difficulty  which  occurred  between  the  parties  was  the 
assault  made  by  the  Isoms  on  appellant  and  his  being  searched  by  them 
for  a  pistol.  We  do  not  find  anything  in  the  testimony  to  have  au- 
thorized this  conduct  on  the  part  of  the  Isoms.  Appellant  is  not  shown 
to  have  engaged  in  a  difficulty  with  them  at  this  time,  but  as  soon  as 
he  was  released,  backed  off  from  them,  opened  his  knife,  retreated  a 
little  distance,  they  pursuing,  and  in  a  very  short  time  they  again  as- 
saulted him,  when  the  shooting  began.  From  this  record,  this  appears 
to  have  been  a  continuous  transaction.  The  second  assault  with  the 
stick  followed  immediately  upon  the  heels  of  the  search  made  for  the 
pistol.  We  do  not  believe  there  is  testimony  in  this  record  showing 
that  appUant  engaged  in  the  difficulty,  which  he  subsequently  abandoned. 
However,  the  objection  made  and  urged  is  to  the  effect,  even  if  it  be 
conceded  there  was  an  abandonment  of  the  difficulty,  that  the  court  re- 
quired that  appellant  should  abandon  the  same  in  good  faith,  before  he 
could  be  entitled  to  the  right  of  self-defense.  The  charge  of  the  court 
involves  this  question  of  good  faith,  and  is  directly  in  contravention  of 
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the  opinion  of  this  court  in  Thornton  v.  State,  65  S.  W.  Eep.,  1105. 
The  court  there  discussed  a  similar  charge,  and  held:  "That  it  is  im- 
material whether  appellant  abandoned  the  diflSculty  in  good  faith  or  not. 
The  question  is,  did  he  in  fact  abandon  the  difficulty  ?  If  he  abandoned 
it,  it  must  have  been  necessarily  in  good  faith,  so  far  as  the  appellant 
was  concerned,  and  it  would  make  no  difference  whether  he  intended 
subsequently  to  renew  the  difficulty  or  not/' 

We  do  not  understand  that  any  criticism  is  made  of  the  court's  charge 
on  manslaughter.  The  court  gave  a  general  charge  on  this  subject. 
Without  referring  to  the  particular  fact  which  very  likely  operated  on 
the  court's  mind  in  giving  the  charge  on  this  subject,  to  wit:  the  fact 
that  prior  to  the  shooting  by  appellant,  he  was  assaulted  and  searched 
for  the  pistol  by  deceased  and  his  brother,  and  he  was  subsequently  as- 
saulted and  struck  by  deceased — according  to  appellant's  testimony,  with 
a  rock,  and  by  the  State's  testimony,  with  a  stick  by  Shack  Isom.  The 
statute  makes  an  assault  causing  pain  or  bloodshed  adequate  cause; 
and  we  have  held  that  where  the  adequate  cause  is  of  a  statutory  char- 
acter, the  attention  of  the  jury  should  be  directly  called  to  this  in  the 
charge  of  the  court.  If  on  a  subsequent  trial,  the  testimony  is  the  same, 
the  judge  should  call  the  attention  of  the  jury  to  the  statutory  adequate 
cause. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Jim  Underwood  v.  The  State. 

No.  3574.     Decided  February  7,  1906. 

Theft — Swindling. 

Where  the  defendant  was  conyicted  of  theft  and  the  evidence  showed  that 
defendant  informed  prosecutor  that  there  were  certain  cases  pending  against 
him,  and  that  if  he  would  give  defendant  $20  he  would  get  them  dismissed; 
and  tliat  the  prosecutor  intended  to  part  with  the  money  at  the  time  he  gave 
it  to  defendant,  and  that  the  statement  of  defendant  as  to  the  pending  cases 
was  false,  the  same  makes  out  a  case  of  swindling  and  not  theft,  and  did  not 
sustain  a  conviction  of  the  latter  offense.  Distinguishing  Lovell  v.  State,  12 
Texas  Ct.  Rep.,  914. 

Appeal  from  the  County  Court  of  Erath.  Tried  below  before  Hon. 
M.  J.  Thompson. 

Appeal  from  a  conviction  of  theft;  penalty,  a  fine  of  $50  and  one 
day  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Ben  Palmer,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 
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BROOKS,  Judge. — Appellant  was  convicted  of  theft,  his  punishment 
being  fixed  at  a  fine  of  $50  and  one  day  confinement  in  the  county 
jail. 

The  substance  of  the  evidence  is  that  appellant  informed  prosecutor 
that  there  were  certain  cases  pending  in  Stephenville,  Erath  County, 
against  him;  and  that  if  prosecutor  would  give  appellant  $20,  he  would 
get  the  cases  dismissed.  The  evidence  clearly  shows  that  prosecutor 
intended  to  part  with  the  money  at  the  time  the  same  was  given  to 
appellant;  and  further,  that  the  statement  there  were  certain  cases 
pending  against  prosecutor  was  false.  This  being  the  evidence  we  do 
not  think  this  conviction  was  warranted,  since  the  unbroken  line  of 
authorities  in  this  court  lay  down  the  proposition  that  where  the  money 
is  obtained  by  false  pretenses,  and  the  party  intended  at  the  time  the 
same  was  obained,  to  part  with  both  the  title  and  possession  of  the 
money,  these  facts  make  out  a,  case  of  swindling,  and  not  theft.  The 
facts  before  us,  as  stated  above,  show  that  prosecutor  intended  to  part 
both  with  the  title  and  possession  of  the  money ;  and  hence  this  prosecu- 
tion should  have  been  brought  for  swindling  and  not  theft.  Taylor  v. 
State,  32  Texas  Crim.  Rep.,  110;  Frank  v.  State,  30  Texas  Crim.  App., 
381;  Pitts  V.  State,  5  Texas  Crim.  App.,  122;  Williams  v.  State,  34  Texas, 
523 ;  Powell  v.  State,  44  Texas  Crim.  Rep.,  273 ;  Price  v.  State,  decided 
at  Tyler  Term,  1905.  However,  the  Assistant  Attorney-General  cites 
Lovell  V.  State,  12  Tex^  Ct.  Rep.,  914,  as  authority  for  this  prosecution. 
In  that  case  the  question  as  to  whether  the  prosecution  should  have  been 
for  theft  or  swindling  was  not  discussed.  If  it  had  been,  and  our 
attention  called  to  the  matter  as  in  this  case,  we  would  have  held  that 
the  prosecution  in  that  instance  should  have  been  for  swindling,  and 
not  theft.  The  matter  there  under  discussion  was  whether  or  not  money 
obtained  by  false  pretenses,  which  pretenses  would  have  been  an  illegal 
act  if  fulfilled,  would  be  a  legitimate  subject  upon  which  to  predicate 
a  prosecution. 

Accordingly  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Prank  McNeely  v.  The  State. 

No.  3321.     Decided  February  7,  1906. 

1. — ^Looal  Option — Evidence — Opinion  of  Witness. 

Where  upon  a  trial  for  a  violation  of  the  local  option  law  it  became  a  material 
fact  whether  a  package  taken  from  the  express  office  contained  whisky,  and  there 
was  no  other  proof  as  to  what  said  package  contained,  the  admission  of  testimony 
of  a  witness  that  he  did  not  know  what  it  contained,  but  that  it  was  his  opinion 
that  it  contained  whisky,  should  have  been  excluded  upon  objection  made  by 
defendant. 

2. — Same — ^Ifirnorance  of  the  Law — ^Evidence. 

On  a  trial  for  a  violation  of  the  local  option  law  there  was  no  error  to 
exclude  the  testimony  offered  by  defendant  that  he  was  told  by  others  that  the 
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only  way  to  get  the  package  out  of  the  express  office  was  to  get  an  order  for 
it,  unless  he  simply  furnished  the  money  to  the  party  to  whom  he  gave  the 
order  to  pay  the  same  out  for  defendant. 

Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  Hon. 
Tom  C.  Bradley. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDEESON,  Judge. — Appellant  was  convicted  of  violating  the 
local  option  law,  and  his  punishment  fixed  at  a  fine  of  $25  and  twenty 
days  confinement  in  the  county  Jail ;  hence  this  appeal. 

As  we  gather  from  the  record,  more  from  inference  than  direct  state- 
ment, a  package  was  sent  to  appellant's  address,  through  the  express 
company,  alleged  to  contain  a  gallon  of  whisky;  that  Brown  (appellant's 
stepson,  procured  appellant  to  give  Brown  an  order  on  the  express 
company  for  the  package.  Appellant  not  being  able  to  write,  the  order 
was  written  and  signed  with  appellant's  name  by  Bob  Boss.  Brown  went 
to  the  express  oflBce,  paid  the  express  charges  due,  $3.40,  and  took  the 
package.  Under  the  authorities  this  would  constitute  a  sale.  But  the 
material  question  presented  arises  on  the  admission  of  testimony,  which 
is  presented  by  bill  of  exceptions,  as  follows:  While  witness  Elbert 
Taylor  was  on  the  stand,  testifying  on  behalf  of  the  State,  the  county 
attorney  propounded  the  following  question:  ^^hat  did  the  box  or 
package  that  you  delivered  to  Evans  Brown  on  the  order  of  this  defend- 
ant, and  which  had  been  consigned  to  this  defendant,  contain?"  To 
which  question  defendant  objected,  because  it  called  for  the  conclusion 
of  the  witness;  which  objection  the  court  overruled,  and  required  wit- 
ness to  answer  said  question.  Witness  answered,  ^^I  do  not  know  what 
was  in  the  package.  I  have  no  way  of  knowing  what  it  contained." 
The  county  attorney  then  asked  the  following  question:  "Don't  you 
know  that  that  package  contained  whisky?"  To  which  defendant  ob- 
jected, because  it  called  for  the  conclusion  of  the  witness,  without  giving 
any  fact,  or  reason  upon  which  to  base  such  opinion,  as  he  had  already 
stated  he  had  no  way  of  knowing.  Which  was  overruled,  and  the  wit- 
ness answered:  '^Yes,  my  opinion  is  that  it  was  whisky."  Which  an- 
swer defendant  objected  to,  and  asked  that 'the  jury  be  instructed  not. 
to  consider  the  same  for  such  reasons.  We  do  not  believe  that  said 
testimony  as  disclosed  by  the  above  bill  of  exceptions  was  admissible. 
It  was  a  material  fact  to  be  proved  as  to  whether  the  article  contained 
in  the  package  was  whisky,  as  the  prosecution  was  predicated  on  a  sale 
of  whisky.  We  have  examined  the  record  to  ascertain  if  aside  from 
this  objectionable  testimony  there  was  evidence  showing  the  package 
did  contain  whisky,  and  we  have  failed  to  find  such  testimony.     The 
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express  company's  book  calls  it  a  package,  without  disclosing  what  it 
contained.  It  might  be,  if  there  was  testimony  placing  tliis  matter  be- 
yond controversy,  the  admission  of  this  evidence  would  not  be  error ;  but 
if  it  was  an  issuable  fact,  this  character  of  testimony  might  be  cal- 
culated to  influence  the  jury.  True  appellant  says  that  he  knew  it 
was  whisky  that  Brown  (his  stepson)  wanted.  Still  he  did  not  know 
the  contents  of  the  package,  much  less  did  he  know  that  it  contained 
whisky.  So  far  as  we  are  advised  he  never  saw  the  package.  As  here- 
tofore suggested  he  did  not  order  the  package.  It  occurs  to  us  that 
the  admission  of  this  character  of  testiomny  was  error. 

We  do  not  believe  it  was  error  on  the  part  of  the  court  to  exclude 
the  testimony  offered  by  appellant  to  the  effect  that  he  was  told  by 
others  that  the  only  way  to  get  the  package  out  was  for  him  to  give 
an  order  for  it  as  was  done.  Of  course,  if  he  gave  the  order  to  his 
stepson  and  furnished  the  money  to  his  stepson  to  pay  the  same  out 
for  himself  (appellant)  there  would  be  no  violation  of  the  law  on  his 
part.  But  if  he  gave  the  order,  as  heretofore  suggested,  to  enable  his 
stepson  to  pay  it  out  on  his  own  account,  it  would  be  a  sale.  Ashley 
V.  State,  10  Texas  Ct.  Rep.,  271;  Ellington  v.  State,  12  Texas  Ct. 
Rep.,  800.  For  the  error  pointed  out,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


P.  H.  McRoBERTs  V.  The  State. 

No.  3;i20.     Decided  February  7.  1906. 

1. — ^Looal  Option — Continuanoe. 

Where  upon  trial  for  a  violation  of  the  local  option  law  defendant's  motion 
for  a  continuance  showed  due  diligence  and  that  the  testimony  of  the  absent 
witnesses  was  upon  the  question  of  whether  the  alleged  beverage  was  intoxicat- 
ing, the  same  should  have  been  granted. 

8. — Same— Charge  of  Coxat — ^Bemarks  of  Judge — ^Non-Intozloant. 

On  a  trial  for  violating  the  local  option  law  where  the  evidence  showed  to 
some  extent  that  the  beverage  was  non-intoxicating,  it  was  improper  on  the  part 
of  the  judge  to  animadvert  upon  the  testimony,  and  to  refuse  to  give  special 
charges  on  this  phase  of  the  case. 

8. — Same — ^Eridence — Other  Traniaotions. 

Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  issue  was 
raised  as  to  whether  the  alleged  beverage  was  intoxicating,  there  was  no  error 
in  the  admission  of  other  salos  of  the  alleged  beverage  and  its  effect  upon  other 
witnesses,  but  It  was  not  competent  to  show  that  a  beverage  different  from  the 
one  alleged  in  the  indictment  was  intoxicating. 

Appeal  from  the  County  Court  of  Jack.  Tried  below  before  Hon. 
Sil  Stark. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $26  and  twenty  days  confinement  in  the  county  jail. 

Remarks  of  the  judge  to  the  jury  were  as  follows:    ^*I  do  not  think 
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the  evidence  of  intention  and  good  faith  and  as  to  his  knowledge  of 
whether  or  not  it  would  intoxicate  makes  any  difference  and  was  in- 
admissible/' to  which  the  counsel  for  defendant  objected. 
The  opinion  states  the  case. 

H.  P.  Jones  and  Nicholson  &  Fitzgerald,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  violating  the 
local  option  law,  and  his  punishment  assessed  at  confinement  in  the 
county  jail  for  twenty  days  and  a  fine  of  $25 ;  hence  this  appeal. 

Appellant  insists  that  the  court  erred  in  refusing  to  grant  him 
a  continuance.  The  application  is  based  on  the  absence  of  the  witnesses 
Foreman,  Blair  and  Williams,  residents  of  Clay  County,  and  Prewitt, 
a  resident  of  Jack  County.  The  application  shows  that  process  was 
duly  served  on  the  Clay  County  witnesses,  and  especially  on  the  witness 
C.  C.  Foreman,  but  had  not  been  returned  into  court.  In  regard  to 
this  absent  testimony  it  is  shown,  as  follows:  That  the  State  would 
prove  by  the  witness  Brantley  that  the  Teeko  Bitters  bought  by  KeDy 
were  drunk  in  part  by  him;  that  he  (Brantley)  also  bought  a  bottle, 
and  that  said  bitters  were  intoxicating;  that  it  intoxicated  him;  that  he 
did  not  drink  any  whisky  in  connection  with  said  bitters,  and  he  became 
intoxicated  solely  from  drinking  said  bitters.  Defendant  shows  that  he 
expected  to  prove  by  Foreman  that  Staters  witness  Ballard  left  his  home 
on  the  day  he  claims  to  have  been  intoxicated  from  Teeko  Bitters,  in  a 
state  of  intoxication;  and  that  he  (Ballard)  at  that  time  had  in  his 
possession  alcohol,  and  had  been  drinking  it,  and  that  if  he  became  in- 
toxicated on  said  date,  he  became  so  by  reason  of  drinking  said  alcohol, 
and  not  the  medicated  bitters.  Further  that  appellant  can  prove  by 
witness  Foreman  that  he  had  drank  said  Teeko  Bitters  sold  by  appellant 
in  quantities  that  could  be  practically  drank,  and  said  Bitters 
did  not  intoxicate  him  in  any  wise  and  were  not  intoxicating. 
It  occurs  to  us  that,  in  view  of  the  State's  case,  this  testimony  became 
material.  Kelly,  the  party  whom  it  is  alleged  the  Teeko  Bitters  were 
sold  to,  testified  directly  that  the  same  did  not  intoxicate  him;  that  he 
drank  about  the  same  quantity  that  Brantley  drank,  and  he  felt  no 
effect  from  the  Bitters,  but  drank  some  whisky  in  connection  therewith 
which  did  make  him  drunk.  Brantley  testified  that  he  admitted  to  ap- 
pellant that  the  bitters  did  not  make  him  drunk,  but  that  it  was  whisky 
he  got  from  the  Morrow  boys  that  made  him  drunk.  While  admitting 
this  on  the  stand,  he  swore  that  such  was  not  true;  that  he  merely  told 
appellant  this  for  fear  he  would  not  sell  him  any  more  bitters.  Ap- 
pellant also  proved  by  a  number  of  witnesses,  the  admission  of  Brantley 
that  Teeko  Bitters  did  not  make  him  drunk.  In  view  of  this  testimony 
it  occurs  to  us  that  any  evidence  that  would  show  Brantley  got  whisky 
or  alcohol  from  other  sources  and  drank  it,  and  became  drunk  there- 
from, was  admissible  in  evidence  on  behalf  of  appellant. 
Vol.  49  Crim.— 19. 
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Appellant  also  insists  that  the  court  committed  an  error  in  refusing 
to  give  his  special  requested  instruction  on  mistake  of  fact.  We  believe 
that  there  was  sufficient  evidence  in  the  case  to  have  required  a  charge 
on  this  subject.  Appellant  proved  by  a  number  of  witnesses  that  the 
bitters  were  not  intoxijcating,  and  in  addition  proved  that  they  were 
sold  to  him  as  a  non-intoxicant^  and  that  he  saw  a  test  made  at  the 
time  he  purchased  the  same  which  indicated  that  said  bitters  were  non- 
intoxicants.  We  think  some  of  the  charges  asked  by  appellant  on  this 
subject  were  properly  drawn  and  should  have  been  given.  Patrick 
V.  State,  78  S.  W.  Bep.,  947;  Mayne  v.  State,  86  S.  W.  Bep.,  329; 
Uloth  V.  State,  87  S.  W.  Bep.,  822.  Furthermore,  we  do  not  believe 
the  court  was  authorized  to  make  the  remark  in  connection  with  the 
offering  of  testimony  on  this  subject,  which  the  bill  of  exceptions  shows 
he  did  make. 

We  understand  appellant  objected  to  the  introduction  of  other  sales 
of  Teeko  Bitters  and  its  effect  on  other  witnesses.  We  think  this  char- 
acter of  testimony  was  competent  to  show  whether  or  not  Teeko  Bitters 
was  intoxicating.  Taylor  v.  State,  49  S.  W.  Bep.,  589.  Of  course, 
before  such  testimony  could  be  introduced,  the  State  should  be  required 
to  show  that  it  was  the  same  character  of  bitters  involved  in  this  prose- 
cution. As  to  the  drinking  of  whisky  and  alcohol  in  connection  witli 
Teeko  Bitters,  if  we  understand  appellant  objected  to  that,  we  are  at  a 
loss  to  see  why,  because  if  the  proof  showed  that  the  bitters  drunk  in 
reasonable  quantities  as  the  human  stomach  would  hold,  would  not  of 
itself  intoxicate,  but  that  the  intoxication  arose  from  the  use  of  alcohol, 
or  whisky,  in  connection  therewith,  in  our  opinion  it  would  be  a  good 
defense ;  for  the  proof  must  show  the  fact  that  the  liquor  or  beverage 
alleged  to  have  been  sold  must  of  itself  be  an  intoxicant.  It  was  not 
competent  for  the  State  to  prove  by  M.  Qowen  that  bitters  not  shown 
to  be  Teeko  Bitters  were  intoxicating.  A  number  of  other  errors  are 
pointed  out,  but  we  do  not  deem  it  necessary  to  discuss  them. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


M.  F.  Harvard  v.  The  State. 

No.  3507.     Decided  February  7,  1906. 

Theft  of  Mule — Ori^nal  Taking— Insufflclenoy  of  Evldenoe. 

Where  upon  trial  for  theft  of  a  mule  the  evidence  showed  that  the  anhnal 
had  come  in  possession  of  defendant's  father  either  by  theft  or  as  an  estray, 
and  that  it  was  sold  after  the  father's  death,  and  that  in  either  case  the  defendant 
had  no  connection  with  the  original  taking,  the  evidence  was  not  suflScient  to 
sustain  a  conviction. 

Appeal  from  the  District  Court  of  Angelina.  Tried  below  before 
Hon.  James  I.  Perkins. 
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Appeal  from  a  conviction  of  theft  of  a  mule;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 
The  opinion  states  the  case. 
No  brief  for  appellant  has  reached  the  hands  of  the  Beporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — ^Appellant  was  convicted  of  the 
theft  of  a  mule.  Without  going  into  a  detailed  statement  of  the  testi- 
mony it  is  sufficient  to  make  the  following  statement:  The  father  of 
appellant  died  a  day  or  two  before  Christmas,  1903.  The  mule  in  ques- 
tion was  known  as  an  estray;  at  least  it  is  spoken  of  by  the  witnesses 
as  an  estray.  It  was  taken  up  by  the  father  of  appellant  during  his 
lifetime,  perhaps  in  the  Spring  of  1903,  and  was  worked  about  the 
place  on  the  farm  during  that  year,  and  was  kept  on  the  place  during 
the  lifetime  of  the  father,  and  after  his  death  it  was  traded  or  sold 
either  by  his  widow,  or  appellant  and  the  widow  together,  in  payment 
of  a  debt  to  a  mercantile  establishment.  It  is  further  stated  that 
the  deceased  father  claimed  to  have  bought  the  mule  after  he  had 
taken  it  up.  It  is  shown  that  the  mule  was  worked  on  the  premises, 
and  was  unquestionably  in  the  possession  of  appellant's  father  long 
prior  to  his  death.  It  is  also  shown  that  appellant  was  away  from 
home  a  portion  of  the  year  1903.  There  is  some  testimony  showing 
that  the  brother  of  appellant,  whom  the  witnesses  call  Bel,  also  set 
up  claim  to  the  animal.  After  the  death  of  appellant's  father,  Watts, 
present  sheriflE  of  Angelina  County,  went  to  the  residence  of  the  widow, 
where  appellant  was  living,  to  collect  the  debt  above  mentioned.  This 
and  anotlier  mule  and  some  cotton  was  finally  turned  over  to  Watts 
and  accepted  by  him  in  payment  of  the  debt  to  the  company  he  was 
representing.  There  is  some  discrepancy  in  the  testimony  as  to  whether 
the  widow  turned  over  the  property,  or  it  was  done  by  appellant,  or 
that  both  acted  together.  Under  this  statement,  appellant's  father  had 
possession  of  the  mule,  and  the  actual  care,  control  and  management 
of  it  for  months  before  his  death.  If  appellant  sold  the  mule,  it  not 
being  shown  that  he  had  any  connection  with  the  original  taking,  though 
appellant's  father  took  it  fraudulently,  appellant  could  not  be  convicted 
of  the  theft  of  the  mule.  The  mule  left  on  his  father's  place,  claimed 
by  him  under  a  bill  of  sale,  and  if  the  bill  of  sale  story  was  not  believed 
by  the  jury,  then  he  had  the  control,  possession  of,  and  exercised  control 
pver  it  by  virtue  of  it  having  been  taken  up  as  an  estray.  Appellant 
was  not  connected  with  the  taking;  and  if  it  came  into  his  possession 
at  all  it  did  so  by  reason  of  his  father  having  had  it  on  the  place,  and 
left  it  with  his  property  at  his  death.  Then,  taking  the  case  from 
either  standpoint— that  the  father  originally  took  it  up  and  appropriated 
it,  without  having  purchased  it,  appellant  was  not  guilty  of  theft  by 
selling  it  after  his  father's  death;  or,  if  the  father  had  purchased  it, 
after  taking  it  up,  and  appellant  sold  it,  he  would  not  be  guilty  of 
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theft.  If  the  father  had  stolen  and  converted  it  to  his  own  use,  and 
left  it  as  a  part  of  his  estate,  appellant  did  not  become  a  thief,  and 
could  not  inherit  any  fraud  growing  out  of  the  father's  original  taking 
of  the  mule. 

There  are  several  errors  presented  for  revision  which  would  require 
a  reversal  of  the  judgment.  But  as  we  view  the  facts,  appellant  is  not 
guilty  of  theft;  and  therefore  we  pretermit  a  discussion  of  the  other 
errors  assigned. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Albert  Ables  v.  The  State. 

No.  35G1.     Decided  February  7,  1906. 

Gaming — ^Xninffloienoy  of  Evidence. 

See  opinion  for  facts  held  insufficient  to  sustain  a  conviction  for  playing 
or  betting  at  a  game  of  cards. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon., 
B.  F.  Milam. 

Appeal  from  a  conviction  of  gaming;  penalty,  a  fine  of  $10. 
The  opinfon  states  the  case. 

BasMn,  Dodge  &  Baskin,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  gaming. 
The  contention  is  made  that  the  evidence  is  not  sufficient.  The  evidence 
of  three  witnesses  is  embodied  in  a  short  statement  of  agreed  facts. 
When  the  parties  approached  the  house,  they  found  the  door  closed  and 
heard  the  noise  of  several  persons  on  the  inside.  They  called  to  those 
on  the  inside,  and  asked  that  the  door  be  opened.  Some  one  asked  from 
the  inside  who  was  at  the  door.  From  the  outside  the  reply  was  that 
it  was  Will  Snow.  Some  one  on  the  inside  said,  "That  is  not  Snow's 
voice.''  Just  then  one  of  the  parties  on  the  inside  came  to  the  door, 
where  a  tow-sack  was  stretched  across  in  place  of  a  glass  that  had  been 
broken,  and  placed  his  ear  against  the  sack  as  if  trying  to  hear  what 
was  going  on  on  the  outside,  when  one  of  the  officers  caught  him  by 
the  hair  of  his  head.  Then  there  commenced  a  loud  rumbling  noise 
on*  the  inside  as  if  persons  were  getting  out.  The  officers  were  then 
admitted,  and  found  defendant  and  other  parties  in  the  room.  In  this 
connection  officer  Balderbach  testified  that  defendant  was  standing  by 
the  door.    There  was  also  a  table  covered  with  cloth.    There  was  also 
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three  decks  of  cards  in  a  stove  and  one  deck  under  "a  matting."  The 
other  parties  broke  out  and  were  not  arrested.  None  of  these  witnesses 
saw  any  card-playing  or  betting.  This  is  the  case.  We  do  not  believe 
this  evidence  is  suflBcient  to  justify  the  conviction.  The  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


B.  L.  Weatherfobd  v.  The  State, 

No.  3310.     Decided  February  7,  1906. 

1. — ^Defacing  Public  Building — ^Bill  of  Exceptloni  by  Byitandert — Statutes  Con- 
stmed. 
Where  a  bill  of  exceptions  which  was  attempted  to  be  proved  up  by  bystanders, 
failed  to  show  that  it  had  been  presented  to  the  trial  judge  and  by  him  acted 
upon  in  any  way  or  refused,  and  the  affidavit  simply  stated  that  the  matters 
occurred  as  stated  in  the  bill,  the  same  fails  to  bring  itself  within  the  rule 
laid  down  in  the  statutes  and  authorities. 

9. — Same— XnsuAoleiioy  of  Evlienoe. 

Upon  a  trial  for  defacing  a  school-house,  alleged  to  be  a  public  building, 
where  the  testimony  showed  that  the  injury  occurred  at  night  and  that  defendant 
and  another  passed  along  the  road  that  night  near  the  building,  and  that  two 
horses  had  been  hitched  to  a  post  near  there,  but  that  the  horse  tracks  were 
not  shown  to  have  corresponded  with  the  tracks  of  the  horses  ridden  by  defendant 
and  his  companion,  and  the  defendant  denied  the  charge,  and  that  they  only 
rode  by  the  building,  the  same  was  not  sufficient  to  sustain  a  conviction. 

Appeal  from  the  County  Court  of  Montague.  Tried  below  before 
Hon.  Jordon  S.  March. 

Appeal  from  a  conviction  of  defacing  public  building;  penalty,  a 
fine  of  $18. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  is  for  entering  and 
defacing  a  school-house,  alleged  to  be  a  public  building.  Appellant 
undertook  to  reserve  a  bill  of  exceptions  by  proving  it  up  by  bystanders, 
but  fails  to  bring  himself  within  the  rule  laid  down  in  articles  1367, 
1368,  and  1369,  Revised  Civil  Statutes.  Some  of  the  jurors  swore  that 
the  matters  set  up  in  the  bill  occurred  as  stated,  but  the  bill  and  the 
record  fail  to  show  that  it  had  been  presented  to  the  district  judge  and 
by  him  acted  on  in  any  way  or  refused.  The  affidavit  simply  states  that 
the  matters  occurred  as  stated  in  the  bill.  This  is  not  sufficient  under 
the  authorities  cited. 

We  do  not  believe  that  the  evidence  is  sufficient  to  justify  the  con- 
viction; that  is,  the  facts  do  not  show  with  that  degree  of  accuracy  or 
certainty  required  by  the  law  of  circumstantial  evidence  that  defendant 
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was  connected  with  the  alleged  offense.  The  testimony  shows  the  injury 
occurred  at  nighty  and  appellant  and  Conway  passed  along  the  road 
that  night,  near  the  building.  The  State  relied  upon  the  fact  that 
two  horses  had  been  hitched  to  a  post  near  the  building:  one  of  the 
witnesses  testified  that  one  of  the  horse  was  shod  and  the  other  not, 
and  another  that  both  horses  were  shod,  but  it  was  not  undertaken  to 
be  shown  that  the  horses^  tracks  found  near  the  building  corresponded 
with  the  tracks  of  the  horses  ridden  by  appellant  and  Conway.  Con- 
way testified  he  was  with  appellant  and  passed  up  the  road,  but  they 
did  not  stop  at  the  building  but  went  to  Conway's  residence,  where  they 
spent  the  night.  There  is  nothing  more  than  a  suspicion  that  appellant 
and  Conway  may  have  done  the  deed,  and  that  mainly  grows  out  of  the 
fact  that  they  passed  the  building  on  that  night.  Tliis  is  not  sufficient. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  A.  Bennett  v.  The  State. 

No.  35t>4.     Decided  February  7,  1906. 

1. — Sunday  Law — Constitutional  Law — ^Liquor  Dealer — ^Information. 

Upon  a  trial  for  a  violation  of  the  Sunday  law  there  was  no  error  in  over- 
ruling the  motion  to  quash  the  information  because  the  Sunday  law  was  in 
violation  of  article  16,  section  20,  of  the  Constitution,  formerly  known  as  the 
local  option  section,  or  because  the  law  was  suspended  as  to  a  licensed  liquor 
dealer. 

2. — Same — ^Filing  of  Information — County  Clerk — Judicial  Knowledge. 

Where  the  information  bore  the  words,  "Filed  August  15,  1905,  R.  L.  Rogers, 
County  Clerk,"  and  was  presented  by  the  proper  officer  in  the  proper  court,  the 
same  was  sufficient. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before 
Hon.  B.  F.  Martin. 

Appeal  from  a  conviction  of  a  violation  of  the  Sunday  law ;  penalty, 
a  fine  of  $20. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  peached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  charged  with  keep- 
ing open  his  place  of  business  on  Sunday;  that  he  was  following  the 
business  of  a  retail  liquor  dealer;  that  such  place  was  kept  open  for 
the  purpose  of  traffic  on  Sunday. 

TTie  record  is  without  a  statement  of  facts.  Motion  was  made  to 
quash  because  the  Sunday  law  is  in  violation  of  article  16,  section 
20,  of  the  Constitution,  commonly  known  as  the  ^local  option-section" 
of  the  Constitution.    The  decisions  are  all  the  other  way  in  this  State. 
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And  second^  because  the  Sunday  law  was  suspended  as  to  a  licensed 
liquor  dealer  by  reason  of  the  fact  that  such  license  was  granted.  There 
is  no  reason  shown  why  this  proposition  is  legally  correct.  In  fact, 
without  going  into  a  discussion  of  it  we  hold  there  is  no  merit  in  the 
proposition. 

Motion  was  further  made  to  quash  the  information  and  complaint,  be- 
cause it  does  not  appear  with  suiBcient  certainty  that  it  was  filed  in 
the  county  court  of  Tarrant  County  or  by  the  clerk  of  the  county  court 
of  Tarrant  County.  The  filing  is,  as  follows:  "Filed  August  15, 
1905.  B.  L.  Rogers,  county  clerk.*^  The  point  sharply  stated  is  that 
these  two  papers  should  be  quashed  because  they  do  not  appear  to  have 
been  filed  by  the  proper  authority  in  the  proper  court.  We  do  not 
think  there  is  anything  in  this  contention.  The  complaint  shows  to 
have  been  sworn  to  before  JeflE  D.  McLean,  county  attorney  of  Tarrant 
Coxmty;  and  the  information  was  presented  by  the  same  officer  in  the 
county  court  of  Tarrant  County.  When  these  were  presented  to  the 
clerk,  the  endorsement  quoted  above  was  placed  on  them.  The  statute 
does  not  require  any  particular  form  or  language  in  which  the  filing  shall 
be  done.  It  simply  requires  that  the  paper  shall  be  filed.  This  is 
usually  done  by  the  clerk  noting  the  fact  that  it  was  filed,  with  the 
proper  number  and  style  of  case,  and  signing  his  name  officially.  We 
are  not  cited  to  any  authorities,  nor  have  we  been  able  to  find  any,  which 
would  require  the  county  clerk  after  signing  it  as  done  in  this  case, 
adding  the*  further  expression,  "of  the  county  court  of  Tarrant  County, 
Texas.*'  If  it  is  noted  by  the  clerk  that  the  paper  is  filed  by  him, 
signing  his  name  as  clerk,  it  is  sufficient.  Of  course,  the  paper  must 
be  filed  in  the  proper  case,  and  should  have  the  proper  endorsements 
on  it.  We  think  that  the  law  has  been  sufficiently  complied  with  by  the 
clerk  noting  on  it,  "Filed  August  15,  1905,"  and  signing  his  name  as 
county  clerk.  It  is  not  necessary  to  have  rendered  this  a  valid  filing 
to  have  added,  "Tarrant  County,  Texas."  The  Judge  of  that  court  wiU 
take  judicial  cognizance  that  such  is  the  clerk  of  this  court. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed, 


Kale  Craig  v.  The  State. 

No.  3566.    Decided  February  7,  1906. 

Sunday  Law — ^Plea  of  Tormer  Conviotlon. 

If  defendant  had  filed  a  plea  of  former  conviction  showing  that  another  person 
had  been  convicted  for  the  same  offense,  the  latter  could  not  have  operated 
in  favor  of  defendant;  besides  this  matter  was  brought  up  in  a  motion  to 
quash  the  information  and  could  not  be  considered  in  that  form. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon. 
B.  F.  Milam. 

Appeal  from  a  conviction  of  violating  the  Sunday  law;  penalty,  a 
fine  of  $35. 
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The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  Statie. 

DAVIDSON,  Presiding  Judge. — Conviction  for  violating  the  Sun- 
day law ;  fine  imposed  being  $35.  The  questions  presented  in  regard  to 
the  motion  in  arrest  of  judgment  and  motion  to  quash  are  the  same  as 
in  cause  No.  3664,  J,  A.  Bennett  v.  State,  just  decided.  As  a  further 
ground  of  the  motion  to  quash,  it  is  alleged  that  Bennett,  whose  place 
is  charged  to  have  been  kept  open  on  the  13th  day.  of  August,  1905,  has 
been  convicted  for  having  kept^  open  said  place  on  Sunday,  in  violation 
of  the  law,  and  that  it  is  a  valid  and  subsisting,  judgment  against  Ben- 
nett; and  appellant  urges  that  he  cannot  be  convicted  for  having  kept 
open  the  place  for  the  purpose  of  traffic,  because  Bennett  has  been  con- 
victed for  the  same  offense,  as  evidenced  by  copy  of  the  information 
and  judgment,  which  are  alleged  to  be  attached  to  the  motion.  How- 
ever, these  are  not  found  in  the  record.  This  is  simply  stated  as  a  groxmd 
of  the  motion  to  quash,  and  is  not  well  taken.  Even  if  a  proper  plea 
had  been  filed  in  the  case,  it  could  not  operate  in  favor  of  appellant 
if  he  violated  the  law.  It  is  not  a  reason  for  his  escaping  punishment 
that  another  man  had  been  convicted,  for  if  the  facts  show  that  he 
participated  in  the  crime  both  would  be  guilty.  The  judgment  is 
affirmed. 

Affirmed. 


BosiE  Brewin  v.  The  State. 

No.  3383.     Decided  February  7,  1906. 

1. — Theft  From  the  Person — ^Indictment. 

Where  the  indictment  alleged  that  the  money  stolen  was  "twenty-seven  dollars 
in  money  which  passed  current  as  money  of  the  United  States  of  America  of 
the  value  of  twenty-seven  dollars'*  the  description  of  the  money  was  sufficient. 

S. — Same— Charge  of  Court — ^Definition  of  Offense — ^Application  to  Facts — Sud- 
den Taking. 
Where  i^  a  prosecution  for  theft  from  the  person,  the  court,  in  his  general 
definition  of  the  offense,  charged  the  part  of  the  statute  including  the  second 
clause  thereof  with  reference  to  sudden  taking,  but  did  not  include  this  clause 
in  the  application  of  the  law  to  the  facts,  there  was  no  error. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below 
before  Hon.  E.  B.  Muse. 

Appeal  from  a  conviction  of  theft  from  the  person ;  penalty,  five  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Oraham  B.  Smedley,  William  M.  Jones  &  A.  8.  Baskett,  for  appellant. 
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Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  indictment  charged  appellant 
with  theft  from  the  person,  and  the  money  is  thus  described  in  the  in- 
dictment: *^$27  in  money  which  passed  current  as  money  of  the 
United  States  of  America,  of  the  value  of  $27."  Motion  in  arrest  of 
judgment  was  made  because  this  was  not  a  sufficient  description  of  the 
money.  The  motion  is  not  well  taken.  The  description  is  sufficient. 
Butler  V.  State,  10  Texas  Ct.  Bep.,  982. 

The  charge  of  the  court  is  criticised  because,  among  other  things,  it 
states,  '^The  theft  must  be  committed  without  the  knowledge  of  the  per- 
son from  whom  the  property  is  taken,  or  so  suddenly  as  not  to  allow 
time  to  make  resistance  before  the  property  is  carried  away.**  This  is 
in  the  general  definition  of  the  oflEense,  and  is  a  part  of  the  statutory 
definition.  The  court  then  says :  "Now,  gentlemen  of  the  jury,  bearing 
in  mind  these  definitions,  and  applying  them  to  the  evidence  in  this 
case.**  The  indictment  charges  that  the  theft  was  committed  without 
the  knowledge  of  the  person  from  whom  the  property  was  taken,  and 
does  not  charge  "or  so  suddenly  as  not  to  allow  time  to  make  resistance 
before  the  property  is  carried  away.**  Applying  the  law  to  the  facts, 
however,  the  court  limited  the  jury  "to  privately  taking  the  property 
without  the  knowledge,  etc.,  of  the  alleged  owtier,**  and  does  not  include 
the  second  clause,  "or  so  suddenly,**  etc.  We  do  not  believe  this  is 
such  error  as  authorizes  a  reversal,  inasmuch  as  the  jury  were  limited 
to  the  allegations  of  the  indictment  when  the  law  was  applied  to  the 
facts  of  the  case  by  the  charge. 

The  charge  of  the  court  on  circumstantial  evidence  is  also  criticised. 
The  charge  is  so  clearly  right  along  this  line,  that  it  is  not  necessary  to 
discuss  it.  The  transcript  does  not  contain  a  statement  of  facts.  There 
being  no  such  error  as  requires  a  reversal,  the  judgment  is  affirmed. 

Affirmed. 


Horace  O'Neal  v.  The  State. 

No.  3334.     Decided  February  7,  1906. 

local  Option — ^IniiiAoienoy  of  Evidence. 

See  opinion  for  facts  wtiich  are  held  tt)  be  insufficient  to  sustain  a  conviction 
for  a  violation  of  the  local  option  law. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  Hon. 
G.  P.  Webb. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $75  and  fifty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-Greneral,  for  the  State. 
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BEOOKS,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law,  fined  $76  and  fifty  days  in  jail. 

Prosecuting  witness,  Everett  Pairless,  testified  that  he  had  been  in 
the  employ  of  Sam  fiich  (constable)  as  a  spotter  for  local  option  viola- 
tions; that  about  December  21,  1904,  he,  together  with  H.  S.  Bich, 
Pete  Hasey,  Joe  Goode,  and  Hunger  were  in  Denison,  Grayson  County ; 
that  while  there,  he  went  into  Mike  Sweeney's  coldstorage;  that  appel- 
lant was  there  behind  the  bar  at  the  end  of  the  bar  near  the  door. 
At  the  other  end  of  the  bar  was  a  negro  porter,  also  behind  the  bar; 
that  witness  called  on  the  negro  for  some  "tea'';  and  witness  and  Pete 
Hasey  went  back  into  the  rear  of  the  building,  into  a  domino  room; 
that  the  negro  porter  soon  brought  him  two  half-pints  of  whisky,  wrapped 
up  in  a  paper,  and  the  witness  paid  the  porter  therefor ;  that  he  did  not 
remember  telling  Sam  Bich  that  witness  bought  this  whisky  from 
appellant ;  that  he  had  been  in  Sweeney's  place  of  business  several  times 
theretofore;  that  while  in  Denison,  after  the  transaction  here  detailed, 
Pete  Hasey  brought  this  witness  a  paper  to  sign,  to  the  effect  that  he 
had  not  purchased  any  whisky  from  defendant,  which  witness  signed  and 
swore  to  before  a  notary  public.  That  some  time  thereafter  Pete  Hasey 
handed  witness  $10,  and  said,  "Here  is  a  present  for  you."  That  wit- 
ness did  not  know  where  Pete  Hasey  got  this  money.  Witness  further 
stated  that  he  did  not  purchase  this  whisky  from  appellant;  that  he 
had  no  conversation  or  transaction  with  appellant.  Pete  Hasey  testi- 
fied substantially  as  did  witness  Fairless,  and  states  he  gave  Fairless 
$10,  and  the  money  was  handed  him  to  be  given  to  Fairless  by  a 
man  he  did  not  know.  Sam  Bich,  the  constable,  swore  that  Fairless 
and  Hasey  told  him  that  they  bought  whisky  from  appellant.  Joe 
Goode  testified  that  said  prosecuting  witnesses  told  him  that  the  whisky 
was  purchased  from  appellant.  Fred  Hunger  testified  that  he  was 
deputy  sheriflE  of  Grayson  County,  and  was  in  Mike  Sweeney's  place  of 
business  the  night  that  Fairless  got  the  whisky;  that  he  was  standing 
back  by  the  stove  near  the  rear  end  of  the  bar,  where  the  negro  porter 
referred  to  above,  was  standing.  Fairless  had  a  conversation  with  the 
negro.  Defendant  was  up  at  the  front  end  of  the  bar,  towards  the 
door.  "I  saw  Fairless  and  Hasey  go  back  into  the  domino  room.  The 
negro  porter  went  back  there  with  something  wrapped  in  a  paper-. 
While  witness  was  in  the  saloon  he  saw  the  negro  porter  hand  appel- 
lant some  money  to  make  change,  after  he  returned  from  the  domino 
room;  don't  know  how  much  money.  Don't  know  what  this  money 
was  for,  nor  from  where  the  porter  got  it."  We  do  not  think  the 
evidence  detailed  authorizes  an  affirmance  of  the  judgment  and  con- 
viction.    Accordingly  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Shy  Jones  v.  The  State. 

No.  3374.     Decided  February  7,  1906. 

Local  Option — Statement  of  Facts — Certiorari— AflldaTit. 

Where  upon  appeal  from  a  judgment  of  conviction  of  violating  the  local 
option  law  the  record  contained  a  motion  for  writ  of  certiorari  predicated  upon 
an  affidavit  that  the  clerk  improperly  included  in  the  statement  of  facts  in 
the  transcript  the  order  of  the  commissioners  court  declaring  result  of  the  local 
option  election,  and  that  these  had  not  been  embraced  in  the  statement  of  facts 
as  agreed  to,  but  simply  noted  that  they  should  be  copied,  the  judgment  will  be 
reversed. 

Appeal  from  the  County  Court  of  Limestone.  Tried  below  before 
Hon.  James  Kimbell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $26  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Harper,  Jackson  &  Harper,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Conviction  for  violating  the  local  option  law,  fine 
imposed  being  $25  and  twenty  days  in  jail.  There  is  a  motion  in  the 
record  for  writ  of  certiorari,  which  is  predicated  upon  the  following 
aflSdavit  of  the  deputy  county  clerk  of  Limestone  County,  to  wit :  "Af- 
fiant shows  that  he  prepared  the  transcript  in  the  above  styled  cause; 
that  in  the  original  statement  of  facts,  as  agreed  on  by  the  attorneys 
and  approved  by  the  county  judge  and  filed  in  said  cause,  thp  order  of 
the  conmiissioners  court  was  not  set  out  or  copied  therein,  as  done  in  the 
statement  of  facts  in  the  transcript;  but  in  the  original  statement  of 
facts  as  filed,  where  these  orders  now  appear  in  the  statement  of  facts 
in  the  transcript,  were  these  words:  **( Clerk  here  copy  orders  on  page 
15,  19  and  31,  Book  F.)'*  And  affiant  shows  in  preparing  the  transcript 
he  copied  in  the  statement  of  facts  said  orders  from  the  minutes  of  the 
commissioners  court,  following  above  instructions.^^  Under  this  show- 
ing the  orders  copied  in  the  statement  of  facts  cannot  be  considered. 
In  other  words,  the  clerk  was  not  warranted  in  copying  that  part  of 
the  record  of  the  minutes  introduced  on  the  trial,  showing  that  local 
option  was  in  force,  but  these  orders  should  have  been  set  out  in  the 
statement  of  facts.  This  being  true,  these  orders  must  be  stricken 
from  the  statement  of  facts  in  the  transcript,  and  without  a  showing 
that  local  option  was  in  force  in  Limestone  County,  upon  which  this 
prosecution  is  predicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Ira  Honeycutt  v.  The  State. 

No.  3474.     Decided  February  7,  1906. 

Anravated  Agsault — ^Eyidenoe — ^Bill  of  Exoeptloni — ^Xinpeaehment. 

Upon  an  appeal  upon  a  conviction  of  aggravated  assault  where  the  bill  of 
exceptions  did  not  show  that  the  injury  complained  of  by  prosecuting  witness 
was  inflicted  upon  her  by  herself  in  striking  a  third  party  with  her  fist  and 
not  by  the  defendant,  and  the  rejected  testimony  could  not  have  been  used  for 
the  purpose  of  impeachment,  there  was  no  error. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  Hon. 
J.  B.  Goldsmith. 

Appeal  from  a  conviction  of  aggravated  asasult;  penalty,  a  fine  of  $50. 
The  opinion  states  the  case. 

Walker  &  Baker,  for  appellant. 

Howard  Martin,  Assistant  Attorney-Greneral,  for  the  State. 

BROOKS,  Judge. — This  conviction  is  for  an  aggravated  assault,  the 
fine  being  $50.     ^ 

The  first  bill  shows  that  after  Claudie  Honeycutt  had  testified  on 
direct  examination  by  the  State,  that  she  met  defendant  in  the  street 
near  the  railway  track  between  6  and  7  o'clock  in  the  evening,  and 
that  defendant  took  hold  of  her  right  hand  with  his  left  hand, .  and 
hold  of  her  left  hand  with  his  right,  and  that  he  squeezed  her  right 
hand  and  twisted  the  same  so  badly  that  her  hand  and  wrist  hurt  her 
so  badly;  that  her  wrist  and  lower  part  of  her  right  arm  swelled  and 
got  red,  and  that  her  wrist  was  swollen  so  badly  and  hurt  so  much  the 
next  day,  that  she  could  not  wash.  After  Claudie  Honeycutt  had  stated 
on  cross-examination  by  the  defendant,  that  she  did  not  strike  the  wit- 
ness, Mrs.  M.  M.  Honeycutt,  in  the  face  or  anywhere  else  with  her 
right  hand,  the  night  following  the  alleged  assault,  defendant  offered 
to  prove  by  Mrs.  M.  M.  Honeycutt  that  the  night  following  the  alleged 
asasult,  and  about  two  hours  after  the  occurrence  of  the  alleged  inci- 
dent near  the  railway  track,  the  prosecuting  witness  Claudie  Honeycutt, 
came  to  her  house  and  struck  her  in  the  face  with  her  right  hand  with 
such  force  as  to  stagger  her,  the  said  Mrs.  M.  M.  Honeycutt;  that  said 
Claudie  Honeycutt  nearly  knocked  her  down  with  said  blow.  To  the 
introduction  of  said  testimony,  the  State  by  its  attorney  objected,  for 
the  reason  that  it  was  immaterial,  and  defendant's  counsel  thereupon 
stated  to  the  court  that  the  testimony  was  offered  as  a  circumstance 
tending  to  show  that  the  hand  and  wrist  of  the  prosecuting  winess 
were  not  injured  as  claimed  by  her,  and  that  if  her  wrist  or  arm  was 
swollen  the  day  after  the  alleged  assault,  the  same  was  caused  by 
striking  Mrs.  M.  M.  Honeycutt,  and  not  by  defendant.    This  evidence 
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was  inadmissible.  Bill  number  2  shows  that  similar  testimony  was 
offered  in  behalf  of  appellant.  We  do  not  think  any  of  this  testimony 
was  admissible.  The  mere  fact  that  prosecuting  witness  had  a  diffi- 
culty with  her  mother-in-law^  after  the  injury  was  done  to  her  person 
by  appellant^  would  not  be  admissible  for  any  purpose^  unless  it  shed 
some  light  upon  the  previous  difficulty.  The  mere  fact  that  prosecuting 
witness  struck  Mrs.  M.  M.  Honeycutt  (her  mother-in-law)  with  her  fist, 
would  not  per  se  be  admissible,  unless  the  bill  of  exceptions  had  shown 
that  the  injury  complained  of  by  prosecuting  witness  was  inflicted  upon 
her  by  said  blow.  The  bill  does  not  show  that  the  injury  she  com- 
plained of  was  so  inflicte4.  This  testimony  would  not  be  admissible 
for  the  purpose  of  impeachment,  because  it  would  be  an  impeachment 
upon  an  immaterial  matter — it  being  immaterial  about  her  having  a 
fight  with  her  mother-in-law.  She  having  denied  said  fight^  it  would 
not  be  proper  to  prove  the  fact  that  said  fight  occurred.  The  judg- 
ment is  affirmed. 

Affirmed. 


Felix  Choean  v.  The  State. 

No.  3360.     Decided  February  7,  1906. 

1.— Local  Option — Sale  Vel  Hon — ^Loan. 

On  a  trial  for  a  violation  of  the  local  option  law  where  the  evidence  showed 
that  defendant  informed  prosecutor  that  defendant  had  a  jug  of  whisky  at  the 
depot  and  lacked  a  dollar  of  having  enough  money  to  pay  it  out;  the  prosecutor 
let  him  have  a  dollar  and  then  went  with  him  to  the  depot,  defendant  paid 
the  whisky  out  and  they  drove  back  together  with  the  whisky,  defendant 
telling  prosecutor  if  he  wanted  some  whisky  to  help  himself;  prosecutor  got 
a  bottle,  poured  out  about  a  quart  of  said  whisky  into  it  and  took  it  home  with 
him;  that  after  defendant  was  indicted  for  the  sale  of  the  whisky  he  told 
prosecutor  that  he  owed  him  a  dollar,  and  weeks  thereafter  paid  it  to  him. 
Held  the  court  having  submitted  the  issue  of  a  sale  vel  non,  the  conviction 
will  not  be  disturbed. 

>.    Same    Argument  of  Conniel — Certiileate  of  Jndge— Harmleu  Error. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  State's  attorney 
remarked  that  it  was  strange  that  the  prosecutor  let  defendant  have  just  one 
dollar,  which  was  the  price  of  a  quart  of  whisky,  etc.,  and  the  bill  of  exceptions 
is  not  certified  to  by  the  judge  that  such  was  the  fact,  the  objection  can  not 
be  considered  on  appeal ;  besides  if  error  it  was  harmless. 

S.— Bame — Charge  of  Gonrt— Penalty— Verdlot. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  court  in  his 
charge  in  defining  the  law  properly  stated  the  minimum  penalty,  although 
the  maximum  penalty  was  not  properly  stated,  but  the  jury  found  a  legal 
punishment,  there  was  no  reversible  error;  besides  the  court  in  a  subsequent  por- 
tion in  his  charge  applied  the  law  to  the  facts  and  properly  stated  the  pun- 
ishment 

Appeal  from  the  County  Court  of  Erath.  Tried  below  before  Hon. 
M.  J.  Tompson. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 


Digitized  by  LjOOQ IC 


302  49  Texas  Criminal  Keports.  [Dallas, 

Ben  Palmer,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  violating  the 
local  option  law,  and  his  punishment  assessed  at  a  fine  of  $25  and 
twenty  days  confinement  in  the  county  jail ;  hence  this  appeal. 

The  facts  succinctly  stated  show  that  appellant  had  a  gallon  package 
of  whisky  at  the  express  office.  He  met  prosecutor,  Lewis  Bussell  on 
the  streets  of  Stephenville,  who  informed  him  that  he  had  a  jug  of 
whisky  at  the  Frisco  depot,  and  he  lacked  a  dollar  of  having  enough 
money  to  pay  it  out.  Prosecutor  let  him  have  a  dollar,  and  then  went 
with  him  in  a  delivery  wagon,  and  drove  to  the  Frisco  depot,  and  appel- 
lant paid  the  whisky  out,  put  it  in  the  delivery  wagon,  and  drove  back 
together  in  the  delivery  wagon  with  the  whisky  to  the  wagon  yard. 
They  carried  the  jug  into  the  feed-house,  and  appellant  told  prosecutor 
if  he  wanted  some  of  the  whisky  to  help  himself.  Prosecutor  got  a 
bottle,  poured  out  about  a  quart  of  said  whisky  into  the  bottle,  and 
took  it  home  with  him.  It  appears  that  after  this,  and  after  appellant 
was  indicted  for  the  sale  of  said  whisky,  he  told  prosecutor  that  he  owed 
him  a  dollar.  Some  several  weeks  after  that  occasion,  prosecutor  went 
to  appellant  and  asked  him  for  the  dollar,  and  he  paid  it  to  him.  This 
is  in  substance  all  the  material  facts  in  the  case  in  connection  with  the 
alleged  sale  of  the  whisky. 

Appellant  contends  that  these  facts  do  not  show  a  sale,  but  a  mere 
loan  by  the  defendant;  and  in  this  connection  he  insists  that  all  of 
ihe  authorities  in  this  State  show  that  where  whisky  has  been  held  by 
this  court  to  have  been  sold  under  circumstances  somewhat  similar  to 
this,  that  there  was  a  prior  agreement  before  the  whisky  was  taken  out 
to  let  the  party  have  the  whisky  for  the  loan.  He  cites  Ashley  v.  State, 
10  Texas  Ct.  Rep.,.  271;  Hillard  v.  State,  13  Texas  Ct.  Rep.,  620;  and 
on  the  same  line  we  refer  to  Beall  v.  State,  12  Texas  Ct.  Rep.,  801; 
Dunn  V.  State,  12  Texas  Ct.  Rep.,  803.  While  this  may  be  true,  still 
we  do  not  understand  these  authorities  or  others  to  hold  that  the  cir- 
cumstances may  not  show  a  sale,  though  no  express  language  was  used 
prior  to  taking  the  whisky  out  of  the  express  office  suggesting  a  sale. 
We  think  a  sale  may  be  either  express  or  implied.  Evidently  in  a  mat- 
ter of  this  sort,  especially  where  the  parties  were  seeking  to  evade  the 
law,  a  sale  would  not  be  mentioned,  and  it  could  only  be  gathered  from 
the  acts  and  conduct  of  the  parties,  and  perhaps  in  the  very  face  of 
their  expressions.  Here  a  loan  was  mentioned ;  but  almost  immediately 
after  the  whisky  was  taken  out  of  the  express  office,  the  parties  drove 
to  the  feed-stable,  and  there  a  quart  of  whisky  is  delivered  to  prosecutor 
by  appellant,  who  claims  that  a  loan  was  extended  to  him  by  prosecutor. 
Nothing  is  said  when  this  money  is  to  be  repaid  when  the  loan  was 
extended,  and  nothing  is  done  in  regard  to  said  repayment  until  after 
the  indictment  is  lodged  against  appellant;  and  tlien  the  matter  of  a 


Digitized  by  LjOOQ IC 


1906.]  KiNCAiD  V.  The  Statb.  303 

loan,  is  brought  up^  and  the  money  is  repaid.  We  believe  that  the  con- 
duet  of  the  parties,  in  connection  with  this  transaction,  including  the 
delivery  of  the  whisky  and  the  repayment  of  the  money  after  indict- 
ment, constituted  sufficient  evidence  on  which  the  issue  of  sale  vel  non 
was  raised.  The  court  submitted  this  issue  to  the  jury,  and  told  them 
if  it  was  a  loan  to  acquit  appellant.  They  found  it  was  a  sale,  and  we 
believe  the  evidence  sustains  this  view  of  the  case. 

Appellant  complains  of  certain  arguments  of  the  county  attorney  to 
the  jur]^,  to  wit:  "It  is  a  strange  thing  to  me,  gentlemen,  that  Bussell 
let  defendant  have  just  one  dollar,  which  was  the  exact  price  of  a  quart 
of  whisky ;  and  then  defendant  let  him  have  a  quart  of  whisky.  It  looks 
to  me  very  much  like  a  sale  of  a  quart  of  whisky.*'  The  bill  shows  that 
these  remarks  were  objected  to  on  the  part  of  appellant  on  the  ground, 
as  stated,  that  there  was  no  proof  in  the  record  that  the  whisky  gotten 
from  defendant  by  Russell  was  a  quart.  This  is  a  mere  ground  stated 
in  the  bill,  and  not  a  certificate  by  the  judge  that  such  was  the  fact. 
If  we  recur  to  the  proof  it  shows  that  the  witness  stated  it  was  about  a 
quart.  It  is  also  stated  that  objection  was  made  upon  the  further 
ground  that  there  was  no  proof  whatever  as  to  the  value  of  the  quart 
of  whisky.  The  same  observation  applies  to  this  portion  of  the  bill; 
that  is,  this  is  not  tantamount  to  a  certificate  of  the  judge  that  the 
ground  stated  was  a  fact.  It  may  be  conceded,  however,  that  the  argu- 
ment was  not  authorized;  but  it  does  not  occur  to  us  that  it  is  of  that 
character  which  would  authorize  a  reversal  of  the  case. 

Appellant  also  objected  to  the  charge  of  the  court  on  the  groxmd  that 
the  penalty  was  not  properly  stated.  It  has  been  held  by  this  court 
that  where  the  minimum  penalty  was  stated  correctly,  although  the 
maximum  may  not  have  been  stated  correctly,  and  the  jury  found  a 
legal  punishment,  it  is  not  reversible  error.  Lovejoy  v.  State,  48  S.  W. 
Rep.,  520;  O'Docharty  v.  State,  57  S.  W.  Rep.,  657.  But  more  than 
this,  in  a  subsequent  portion  of  the  charge  where  the  court  applied  the 
law  to  the  facts,  the  error  is  cured  and  the  penalty  properly  stated. 
There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed, 


J.  R.  KiNCAiD  V.  The  State. 

No.  3387.     Decided  February  7,  1906. 

Local  Option — ^Beverage — ^Medielne. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  evidence  showed 
that  the  mixture  consisting  of  alcohol  and  horse-radish  appeared  to  have  been 
used  as  a  medicine,  and  could  not  have  been  drunk  in  reasonable  quantities 
as  would  produce  intoxication,  the  same  was  insufficient  to  sustain  the  conviction. 

Appeal  from  the  County  Court  of  Eastland.  Tried  below  before 
Hon.  C.  D.  Spann. 
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Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
pendty^  a  fine  of  $25  an  dtwenty  days  confinement  in  the  county  jail. 
The  opinion  states  the  case. 
No  brief  for  appellant  has  reached  the  hands  of  the  Beporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — Conviction  of  violating  the  local  option  law. 
This  case  was  tried  before  the  court  without  a  jury.  The  only  question 
to  be  considered  is  the  sufSciency  of  the  evidence.  'Prosecutor  testified 
that  he  went  to  appellant's  drugstore  with  a  bottle  which  contained 
10  cents  worth  of  grated  horse-radish^  and  told  appellant  he  wanted  him 
to  fill  the  remainder  of  the  bottle  by  putting  alcohol  over  the  horse- 
radish. Appellant  did  this,  for  which  he  received  from  prosecutor  60 
cents.  Prosecutor  further  testified  that  his  wife  was  suffering  from 
neuralgia,  and  that  this  preparation  was  a  good  remedy  therefor.  J. 
J.  Martin,  a  pharmacist,  testified  that  this  preparation  is  a  household 
remedy,  and  is  recognized  by  all  druggists  as  purely  a  medicine,  and  is 
frequently  prepared  without  prescription;  that  no  more  alcohol  was 
used  in  the  preparation  than  is  prescribed  by  formula  laid  down  in  the 
TJ.  S.  Pharmaropia,  which  was  not  more  than  necessary  to  extract  the 
strength  of  the  drug  in  the  bottle;  that  horse-radish  is  very  strong  and 
hot,  and  it  would  be  impracticable  for  one  to  drink  the  mixture  prepared 
by  appellant  for  Taylor.  Witness  admitted,  however,  that  a  person 
could  drink  it  and  it  would  intoxicate  just  as  any  other  tincture  con- 
taining alcohol,  but  that  it  could  not  be  used  as  a  beverage.  Appellant's 
insistence  is  that  the  preparation,  as  prepared,  is  not  intoxicating  liquor 
within  the  meaning  of  the  local  option  law ;  and  that  it  was  not  capable 
of  being  practically  used  as  a  beverage.  These  facts  were  submitted 
to  the  court  and  he  found  appellant  guilty.  We  do  not  think  the  facts 
are  sufficient  to  support  the  finding  of  the  court.  The  mixture  appears 
to  have  been  used  as  a  medicine,  and  could  not  have  been  drunk  in 
reasonable  quantities  as  would  produce  intoxication.  Accordingly  the 
judgment  is  reversed  and  the  cause  remanded.  * 

Reversed  and  remanded. 


Chas.  Wilkinson  v.  The  State. 

No.  3393.     Decided  February  7,  1906. 

Smbezzlement — ^Bailment — ^Insufficiency  of  Evidence— <Sonient. 

Where  upon  a  tri^l  for  embezzlement  the  bailor  testified  that  she  authorized 
the  defendant  to  spend  the  money,  which  he  was  charged  of  embezzling,  provided 
he  did  not  spend  too  much  of  it,  etc.,  there  was  consent  of  the  bailor,  and  the 
conviction  could  not  be  sustained. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
Hon.  B.  L.  Jones. 
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Appeal   from  a   conviction  of  embezzlement;   penalty,   eight  years 
imprisonment  in  the  penitentiary. 
The  opinion  states  the  case. 
No  brief  for  appellant  has  reached  the  hands  of  the  Beporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  under  the 
second  count  of  the  indictment ;  the  first  and  third  being  withdrawn  by 
the  charge  of  the  court.  The  count  relied  upon  charged  that  he  was 
the  bailee  of  certain  money  bailed  to  him  by  Mary  Smith,  to  wit: 
seventy  $20  bills,  each  current  money  of  the  United  States,  etc.,  which 
he  fraudulently  converted  and  embezzled  without  the  consent  of  the 
said  Mary  Smith.  There  are  a  great  number  of  bills  of  exception  re- 
served to  different  rulings  of  the  court,  some  of  which  are  well  taken, 
but  are  not  discussed  from  the  fact  that  we  do  not  believe  the  evidence 
justifies  the  conviction.  Mrs.  Smith  and  appellant  were  engaged  to 
be  married.  She  sold  some  land  to  her  brother,  W.  M.  Smith,  for 
which  she  received  in  part  payment  the  sum  of  $1,500.  This  was  given 
in  a  check  on  a  bank  at  Whitewright,  which  she  cashed.  She,  appellant 
and  her  brother  went  to  the  bank,  where  the  check  was  cashed,  and  the 
money  was  turned  over  to  appellant  there  at  the  bank,  or  during  the 
same  day  and  subsequent  to  their  leaving  the  bank.  Th^  precise  time 
of  turning  the  money  over  to  appellant  is  left  in  doubt.  The  theory  of 
the  State  was  that  he  was  to  deposit  this  money  in  the  bank  at  Denison, 
for  Mrs.  Smith.  It  is  made  to  appear  with  reasonable  certainty  that 
appellant  spent  the  money  and  left  the  country,  or  spent  a  portion  of 
it  in  Texas  and  the  remainder  of  it  after  leaving  the  State,  about  $600 
of  which  was  spent  in  Fort  Worth,  some  of  it  in  Sherman,  and  perhaps 
some  in  Denison,  Texas,  and  Wichita,  Kansas.  Mrs.  Smith  subsequently 
married  appellant,  and  was  his  wife  at  the  time  of  the  trial,  and  was 
introduced  as  a  witness  in  his  behalf.  She  testified  in  regard  to  the 
land  transaction,  and  the  cashing  of  the  check,  and  the  engagement  to 
marry  defendant,  and  their  plans  in  reference  to  taking  a  trip  to  St. 
Louis;  and  that  appellant,  who  was  yardmaster  of  the  M.  K.  &  T.  Ry. 
yards  at  Denison,  obtained  passes  for  himself  and  Mrs.  Smith  (as  Mrs. 
Wilkinson),  when  they  were  to  be  married,  to  St.  Louis  and  return;  and 
she  stated :  "I  aimed  for  us  to  use  a  part  of  it  on  our  trip  (speaking 
of  the  wedding  trip)  spending  as  much  as  we  wanted  to  in  that  way ; 
and  then  when  we  returned  to  buy  us  a  home  with  what  was  left,  if 
we  had  any  left.  When  I  cashed  the  check  I  gave  some  of  the  money 
to  defendant,  and  told  him  he  could  use  it,  but  not  to  use  too  much  of 
it.  I  told  him  he  could  buy  a  diamond  ring,  but  not  to  pay  over 
$150  for  it.  When  defendant  left  he  told  me  that  he  was  going  to 
Dallas  or  Fort  Worth,  with  his  brother,  to  see  him  off.  I  never  told 
him  to  put  the  money  in  the  Denison  Bank.  There  was  nothing  said 
about  putting  it  in  the  Denison  Bank.  I  placed  the  money  in  defend- 
Vol.  49  Crim.— 20. 
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anVs  hands  because  we  were  aiming  to  get  married  pretty  soon.  We 
expected  to  return  to  Sherman  if  he  did  not  get  a  job  in  Colorado." 
It  seems  their  wedding  trip  contemplated  first  a  visit  to  St.  Louis,  and 
then  to  the  State  of  Colorado.  On  cross-examination  she  made  outside 
statements  to  the  effect  that  she  did  not  consent  for  defendant  to  use 
the  money ;  but  she  says  that  that  was  not  true ;  that  she  so  stated  when 
she  was  mad,  and  did  it  through  malice,  etc.  There  was  another 
woman  mixed  up  in  the  case,  at  least  appellant  seems  to  have  been  living 
with  another  woman  which  brought  about  a  divorce  between  that  woman 
and  her  husband.  After  appellant  was  brought  back  from  Colorado, 
Mrs.  Smith  married  him.  We  do  not  believe  that  this  testimony  proves 
an  embezzlement.  In  order  to  have  been  embezzlement  it  must  have 
been  without  the  consent  of  Mrs.  Smith,  now  Mrs.  Wilkinson.  She 
testifies  that  she  authorized  him  to  spend  the  money,  provided  he  did 
not  spend  too  much  of  it;  and  also  to  buy  a  diamond  ring,  not  to  ex- 
ceed $150  in  cost.  H(iw  much  he  was  to  spend  is  not  stated,  and  it 
is  shown  that  she  gave  the  money  to  him,  and  that  he  spent  the  money 
with  her  consent,  with  the  proviso  that  he  was  not  to  spend  too  much 
of  it.  As  the  record  leaves  this  matter,  it  occurs  to  us  that  the  case 
is  ruined  by  the  testimony  of  the  alleged  bailor.  As  before  stated,  there 
are  a  number  of  questions  presented  in  the  bill  of  exceptions  which 
would  require  a  reversal,  but  as  we  do  not  believe  this  testimony  is 
sufficient  to  sustain  the  conviction  as  the  record  presents  it,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Lewis  Holley  v.  The  State. 

No.  3366.     Decided  February  7,  1906. 

1. — ^Burglary — Continuance — ^Testimony  not  Probably  Tme — ^Alibl. 

Where  on  trial  for  burglary,  and  motion  for  continuance  to  show  an  alibi 
by  the  testimony  of  the  absent  witness,  whom  the  application  did  not  show 
had  seen  the  defendant  during  all  of  the  time  during  which  the  burglary  was 
committed,  and  where  the  evidence  showed  that  the  defendant  bad  confessed 
to  the  commission  of  the  burglary,  besides  the  testimony  of  his  accomplices  against 
him,  there  was  no  error  in  overruling  the  motion. 

2. — ^Same — ^Aooomplice's  Teitlmony — Corroboration. 

Where  upon  trial  for  burglary  the  evidence  showed  that  the  prosecutor 
had  told  defendant  that  he  would  not  prosecute  him  if  he  would  return  the 
goods,  but  did  not  promise  him  immunity  in  the  sense  that  he  would  testify 
falsely  for  him,  or  would  do  any  act  for  the  purpose  of  concealing  him  or  sup- 
pressing the  crime.  Held  that  such  witness  was  not  an  accomplice.  Following 
Chenault  v.  State,  10  Texas  Ct.  Rep.,  909;  Robertson  v.  State,  81  S.  W.  Rep., 
1000.     Overruling,  Gatlin  v.  State,  40  Texas  Crim.  Rep.,  116. 

Appeal  from  the  District  Court  of  Limestone.  Tried  below  before 
Hon.  L.  B.  Cobb. 
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Appeal  from  a  conviction  of  burglary;  penalty^  two  years  imprison- 
ment in  the  penitentiary. 
The  opinion  states  the  case. 
No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  burglary,  and 
his  punishment  fixed  at  two  years  confinement  in  the  penitentiary. 
^  Appellant  made  a  motion  for  continuance  based  on  the  absence  of  a 
'  witness  by  the  name  of  Mary  Ellis,  by  whom  he  expected  to  prove  an 
alibi.  Said  witness  appears  to  have  lived  about  a  mile  and  a  half  from 
the  alleged  burglarized  premises,  and  the  application  says  in  general 
terms,  she  would  prove  that  appellant  was  at  her  house  on  the  night 
the  store  was  burglarized  from  between  sundown  and  dark  until  near 
midnight.  It  is  not  directly  stated  in  the  application  that  said  Mary 
Ellis  was  at  her  home  on  said  night,  and  that  appellant  was  within 
her  view  during  all  of  said  time,  but  this  is  left  to  inierence.  However, 
as  heretofore  suggested,  in  the  light  of  the  testimony  in  this  case,  we 
do  not  believe  if  witness,  Mary  Ellis,  would  have  testified  as  is  claimed, 
the  jury  would  have  regarded  it  as  probably  true,  or  that  it  woidd  have 
changed  the  result  in  this  case.  The  Staters  case  shows  that  John 
Davis,  one  of  the  accomplices  of  appellant,  was  present  with  him  and 
helped  to  burglarize  the  premises.  Besides,  the  owner  of  the  burglarized 
premises  testified  that  appellant  confessed  to  him  that  he  was  a  party 
to  the  commission  of  the  burglary.  We  do  not  believe  the  court  erred 
in  overruling  this  application. 

It  is  also  insisted  by  appellant  that  there  is  no  testimony  corroborative 
of  the  accomplice's  evidence;  that  is,  that  Frank  Beville,  the  owner  of 
the  alleged  burglarized  premises,  although  his  testimony  is  corroborative 
of  that  of  John  Davis,  yet  he  is  also  an  accomplice  and  cannot  cor- 
roborate so  as  to  support  the  verdict;  and  that  there  is  no  other  testi- 
mony of  a  corroborative  character.  Without  discussing  this  latter 
feature  of  the  case ;  that  is,  as  to  other  corroborative  testimony,  we  hold 
under  the  decisions  of  this  court,  that  Frank  Beville  is  not  an  accom- 
plice. True,  he  would  have  been  so  regarded  under  GatUn  v.  State, 
40  Texas  Grim.  Rep.,  116,  and  other  cases;  but  we  understand  these 
cases  to  have  been  overruled  in  Chenault  v.  State,  10  Texas  Ct.  Rep., 
909,  followed  by  Robertson  v.  State,  81  S.  W.  Rep.,  1000.  It  appears 
from  the  record  that  Beville  told  appellant  he  would  not  prosecute 
him  if  he  would  return  the  goods.  He  did  not  promise  him  immunity 
in  the  sense  that  he  would  testify  falsely  for  him,  or  would  do  any  act 
for  the  purpose  of  concealing  him  or  suppressing  the  crime:  merely 
stating  that  he  would  not  himself  undertake  the  prosecution  of  the 
case.  Under  the  decisions  above  referred  to,  tliis  would  not  constitute 
him  an  accomplice';  and  of  course  his  testimony  not  being  that  of  an 
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accomplice,  amply  corroborates  the  testimony  of  John  Davis,  the  accom- 
plice witness. 

There  being  no  error  in  the  record,  the  judgment  is  aflarmed. 

Affirmed. 


K.  KiEFEL  V.  The  State. 

No.  8337.     Decided  February  7,  190a 

Local  Option — Jad^ment — ^Misdemeanor. 

Where  the  defendant  was  convicted  of  violating  the  local  option  law  and  the 
judgment  so  recites,  the  same  is  sufficient,  the  offense  being  a  misdemeanor  it 
is  not  necessary  that  the  judgment  should  show  an  offense  eo  nomine. 

Appeal  from  the  County  Court  of  Grimes.  Tried  below  before  Hon. 
E.  T.  Buckington. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

W.  W,  Meachum,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — This  conviction  is  for  violating  the  local  option 
law,  fine  imposed  being  $25  and  twenty  days  confinement  in  the  county 
jail.  Appellant  filed  a  motion  to  quash  the  indictment.  The  indict- 
ment follows  the  approved  forms.  The  statement  of  facts  shows  that 
appellant  sold  prosecuting  witness  a  bottle  of  bitters;  and  the  record 
further  shows  that  other  witnesses  testified  to  facts  showing  that  said 
bitters  were  intoxicating.  The  charge  of  the  court,  together  with  the 
charges  given  at  the  request  of  appellant,  properly  present  all  the  law 
to  the  jury. 

Appellant  in  his  brief  insists  that  the  judgment  is  insuflScient,  in  that 
it  does  not  name  or  show  that  appellant  was  convicted  of  any  offense 
known  to  the  law.  This  judgment  recites  that  appellant  was  con- 
victed "for  violating  the  local  option  law,'^  and  he  contends  this  recital 
does  not  show  an  offense.  In  a  misdemeanor,  it  is  not  necessary  that 
the  judgment  show  an  offense  eo  nomine  of  which  appellant  has  been 
convicted.  Article  845,  Code  Criminal  Procedure;  Hill  v.  State,  11 
Texas  Crim.  App.,  379.     The  judgment  is  affirmed. 

Affirmed. 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 
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Frank  Leito  v.  The  State. 

No.  3381.     Decided  February  7,  1906. 

1.— Murder  in  Second  Degree— Threats — Chuge  of  Court. 

Where  upon  trial  for  murder  the  evidence  showed  that  on  the  night  of  the 
homicide  deceased  was  drinking,  cursing  and  displaying  a  pistol  about  a  saloon, 
saying  that  he  was  going  to  get  some  damned  son-of-a-bitch  in  that  place  before 
morning,  and  that  defendant  was  informed  of  this  threat.  Held  that  the  same 
was  too  general  a  declaration  on  which  to  predicate  a  charge  on  threats. 

2. — Same-— Accidental  XUling— Negligent  Treatment  of  Physician. 

See  opinion  holding  that  the  evidence  did  not  suggest  the  issue  of  an  accidental 
killing  and  did  not  authorize  a  charge  on  negligent  treatment  of  his  physician. 

8. — Same— Provoking  DiAcnlty — Charge  of  Conrt. 

On  a  trial  for  murder  where  the  evidence  showed  no  overt  act  or  statement 
of  defendant  showing  that  he  did  provoke  the  difficulty,  but  that  the  deceased 
cursed  him  a  short  while  before  and  immediately  at  the  time  of  the  homicide, 
the  same  did  not  suggest  the  issue  of  provoking  the  difficulty.  Moreover,  a 
charge  that  if  defendant  sought  a  meeting  with  deceased  for  the  purpose  of 
provoking  a  difficulty,  etc.,  the  same  would  destroy  his  right  of  self-defense, 
was  error,  as  the  mere  seeking  of  a  difficulty,  without  provoking  it  would  not 
forfeit  that  right,  but  something  must  be  said  or  done  by  defendant  at  the  time 
calculated  to  provoke  a  difficulty. 

4. — Same— Charge  of  Conrt — ^Kalpractice  of  Physician. 

Upon  trial  for  murder,  unless  the  evidence  showed  some  malpractice  on  the 
part  of  the  physician  causing  deceased  to  lose  his  life,  and  that  such  malpractice 
was  the  proximate  cause  of  his  death,  a  charge  on  this  phase  of  the  case  would 
be  unauthorized. 

5. — Same-— Assanlt  to  Xnrder— Aggravated  Assanlt. 

See  opinion  holding  that  the  evidence  did  not  entitle  defendant  to  a  charge  on 
assault  with  intent  to  murder  or  aggravated  assault. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below  be- 
fore Hon.  E.  B.  Muse. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
thirteen  years  imprisonment  in  the  penitentiary. 

The  dying  statement  of  deceased  was  substantially  (after  stating  that 
he  was  going  to  die,  etc.),  that  he  came  from  Midlothian,  Texas,  to 
Dallas  on  business;  that  later  he  went  down  to  South  End,  and  while 
there  visited  a  saloon,  they  called  the  *^lue  Goose'^;  that  there  he  met 
a  bartender  whose  name  he  thought  was  Henry  Bushing,  and  the  bar- 
tender they  called  Frank  who  worked  at  the  Blue  Goose;  that  he 
had  learned  since  that  his  full  name  was  Frank  Leito ;  that  deceased  had 
been  drinking  but  was  not  drunk ;  that  about  four  o'clock  on  the  morn- 
ing of  the  11th  of  November,  1904,  deceased,  Henry  Rushing,  and 
Frank  Leito  were  shaking  dice  for  the  drinks;  that  they  had  had 
two  rounds ;  that  Henry  Rushing  had  been  stuck  once  and  deceased  once, 
and  they  were  shaking  the  third  time,  when  deceased  noticed  Frank 
Leito  sliding  the  dice  on  him;  that  deceased  told  him  not  to  do  that 
for  it  was  no  use,  that  deceased  would  pay  for  the  drinks;  that  he  saw 
Frank  Leito  turn  and  heard  something  click,  which  deceased  thought 
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was  the  cocking  of  a  pistol;  that  Frank  Leito  turned  behind  deceased, 
and  deceased  asked  whether  he  didn't  have  a  pistol  there;  that  then 
Frank  Leito  raised  his  gun  and  fired  saying,  "Yes,  damn  you,  and  I 
will  make  you  feel  it  too";  that  deceased  was  standing  at  the  bar  and 
made  no  move;  that  Frank  Leito  shot  him  for  nothing;  that  deceased 
had  no  pistol  or  anything;  that  he  was  shot  through  the  fleshy  part 
of  the  groin;  that  he  fell  to  the  floor,  and  was  unconscious  for  some 
seconds;  that  someone  tried  to  put  a  pistol  under  his  head,  but  he  was 
left  lying  on  the  floor  like  a  dog;  that  then  Bushing  asked  Leito  if 
deceased  had  a  pistol,  and  Leito  said,  "Not  that  I  know  of;  that  the 
officers  came  with  an  ambulance  and  took  him  to  the  hospital. 

State's  witness,  S.  J.  Jenkins,  testified  that  he  left  Midlothian  and 
came  to  Dallas  with  deceased,  and  that  he  did  not  think  deceased  had  a 
gun,  although  he  could  not  swear  to  it;  that  if  he  had  had  a  gun  he 
would  have  known  it,  he  thinks;  that  neither  of  them  were  drunk,  that 
is  to  say  very  drunk,  at  the  time  of  the  accident;  that  he  went  out  of 
the  bar  room,  and  that  it  did  not  seem  to  be  over  a  minute  when  he 
heard  the  gun  fire;  that  when  he  came  back  into  the  saloon  the  deceased 
was  lying  in  front  of  the  bar,  and  witness  did  not  go  to  him  because 
defendant  told  him  not  to,  and  had  his  gun  in  his  hand;  that  defendant 
went  out  of  the  north  door  of  the  saloon. 

State's  witness,  Ike  Bingham,  testified  that  he  was  a  bartender  in 
the  South  End  of  Dallas ;  that  he  knows  defendant,  and  saw  him  between 
3  and  4  o'clock  on  the  morning,  November  11,  1904,  in  his  saloon,  and 
was  shortly  afterwards  followed  by  several  other  parties ;  that  they  were 
drinking  and  disputing  among  themselves,  and  witness  told  them  they 
would  have  to  get  out,  that  he  did  not  want  any  trouble  there;  that 
the  defendant  said  that  he  would  just  have  trouble  with  some  of  those 
fellows  and  have  to  shoot  some  of  them  if  they  did  not  let  him  alone; 
that  witness  told  defendant  to  give  him  his  gun  and  not  have  any 
trouble,  which  he  did;  that  the  gun  was  loaded  and  some  time  after- 
wards defendant  came  back  and  got  it,  but  did  not  say  what  he  was 
going  to  do  with  it,  and  made  no  threats  of  any  kind  against  any  one. 

Two  of  the  State's  witnesses  testified  that  they  were  sleeping  together 
near  the  Blue  Goose  saloon,  and  that  shortly  after  the  shooting  the 
defendant  came  to  the  door  of  witnesses'  room,  partly  opened  it  and 
had  a  gun  in  his  hand,  and  he  said  that  he  shot  a  fellow  in  there  and 
wanted  to  get  another  cartridge  from  one  of  the  witnesses  and  go  back 
and  finish  the  son-of-a-bitch,  as  dead  men  told  no  tales,  etc. 

Doctor  Smith  testified  for  the  State  that  the  deceased  died  January  3, 
1905,  from  blood  poison  caused  by  a  pistol  shot;  that  deceased  was 
brought  to  the  hospital  at  about  half-past  seven  o'clock,  November  11, 
1904;  that  deceased  was  suffering  from  a  pistol  wound  in  the  thigh, 
which  ranged  directly  through  the  leg  from  front  to  rear,  and  not  in  a 
slanting  downward;  that  the  physician  in  charge  of  the  hospital  was 
away  at  the  time  and  did  not  return  for  three  or  four  days  after  de- 
ceased was  brought  to  the  hospital,  and  did  not  perform  an  operation 
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on  deceased  immediately  on  his  return ;  that  two  weeks  after  the  arrival 
of  deceased  he  was  operated  on  by  the  physician  of  the  hospital,  which 
consisted  in  operating  up  the  wound  sufficiently  to  tie  the  artery ;  that 
two  or  three  days  after  this  operation  gangreen  showed  up  and  the  sec- 
ond operation  was  performed,  which  was  an  amputation  of  the  leg 
above  the  wound;  that  witness  did  not  consider  a  wound  such  as  was 
inflicted  on  deceased  as  being  necessarily  fatal;  that  the  wound  showed 
evidence  of  blood  poison  within  thirty-six  hours  from  the  time  deceased 
was  shot;  that  witness  did  not  consider  amputation  the  proper  treat- 
ment ;  that  in  cases  of  this  kind  where  amputation  has  been  made  imme- 
diately at  least  sixty  out  of  every  hundred  recover;  that  death  resulted 
of  the  wound ;  that  the  proper  practice  in  cases  of  this  kind  is  to  use  all 
means  known  to  medical  science  to  preserve  the  leg  before  amputation 
is  resorted  to;  that  witness  treated  the  wound  of  deceased  in  conformity 
with  the  established  rules  of  the  practice  laid  down  by  all  standard 
authorities ;  that  witness  thinks  it  was  at  his  suggestion  that  amputation 
be  performed  that  the  operation  was  made;  that  witness  had  been  in 
practice  about  seven  years  as  a  physician,  and  that  he  was  a  graduate 
of  the  University  of  Louisville,  Kentucky. 

The  testimony  for  the  defense  showed,  as  related  by  defendant  and 
his  brother,  that  defendant  caught  deceased's  right  hand  with  his  left 
hand  and  at  the  same  time  put  his  gun  against  deceased's  belly;  that 
deceased  with  his  left  hand  struck  the  barrel  of  defendant's  gun,  knock- 
ing the  same  downward  and  it  was  discharged.  Defendant  testified  on 
cross-examination  on  this  point,  '*They  asked  me  who  shot  Woolsey 
and  I  told  them  I  reckon  I  had,  and  that  I  was  on  my  way  over  to  the 
jail  to  give  up,  and  the  officer  said.  Veil,  come  along  with  me  and  I 
will  take  you  over  there.*  *'  One  of  the  officers  who  arrested  defendant, 
testified  that  at  the  time  of  the  arrest  defendant  said  he  shot  deceased. 
These  witnesses  for  the  defense  testified  that  just  before  the  shooting 
deceased  cursed  defendant,  called  him  a  God  damn  son-of-a-bitch,  at 
the  same  time  throwing  his  hand  back  and  partially  drawing  his  gun. 
There  was  also  testimony  on  the  part  of  defendant's  witnesses  contra- 
dicting the  testimony  of  the  State's  witnesses  with  reference  to  their 
statement  that  defendant  came  to  their  door  and  asked  for  a  cartridge, 
and  that  he  had  shot  a  man,  etc.  The  defense  also  introduced  a  phy- 
sician who  testified  that  if  blood  poisoning  in  this  case  set  up  in  thirty- 
six  hours  and  the  treatment  was  of  no  avail,  amputation  would  have 
been  the  proper  thing,  and  that  he  would  not  have  waited  two  weeks 
to  have  amputated  the  leg  if  blood  poisoning  had  set  up  in  thirty-six 
hours,  etc.  But  on  cross-examination  this  witness  testified  that  there 
was  no  fixed  rule  as  to  the  proper  time  a  limb  should  be  amputated 
after  its  wound;  that  he  did  not  treat  the  deceased,  but  that  the 
physicians  who  did  treat  him  were  good  and  respectable  physicians; 
that  not  having  seen  the  deceased  he  would  not  tell  the  jury  that  his 
limb  was  not  amputated  at  the  proper  time,  and  he  would  not  say  that 
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the  doctors  had  been  neglectful  in  not  amputating  until  gangrene  had 
set  up,  etc. 

The  testimony  is  very  voluminous,  but  the  above  statement  and  that 
contained  in  the  opinion  substantially  states  the  case. 

Albert  Tf.  Walker,  for  appellant. — On  question  of  threats,  Hardy 
V.  State,  31  Texas  Crim.  Bep.,  289;  Mathis  v.  State,  34  id.,  39.  On 
question  of  provoking  a  difficulty,  Bird  v.  State,  87  S.  W.  Eep.,  146; 
Thomas  v.  State,  31  Texas  Crim.  Rep.,  82;  Lynch  v.  State,  24  Texas 
Crim.  App.,  350;  Stewart  v.  State,  15  id.,  598. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  murder  in  the  sec- 
ond degree,  and  his  punishment  fixed  at  confinement  in  the  penitentiary 
for  thirteen  years. 

Appellant's  wife,  Bertie  Leito,  testified  that  deceased  was  armed  on 
the  night  of  the  homicide,  was  in  and  about  Gables'  saloon  all  night, 
drinking,  cursing  and  displaying  a  pistol.  At  one  time,  while  dis- 
plajdng  the  pistol  he  announced  ^Tie  was  going  to  get  some  damn  son  of 
a  bitch  in  that  place  before  morning.'^  The  same  witness  testified  that 
deceased  and  appellant  had  been  together  a  good  deal  that  night,  and 
for  that  reason  she  told  appellant  deceased  was  armed,  and  about  the 
threats  he  made.  George  Warren,  State's  witness,  corroborates  the  wit- 
ness Bertie  Leito  as  to  the  pistol  and  deceased's  threat.  Appellant 
testified  that  he  wanted  to  get  away  from  deceased,  because  his  wife 
had  told  him  that  deceased  was  armed,  and  what  deceased  had  said; 
and  further,  that  at  the  time  of  the  shooting  deceased  called  him  a 
damn  son  of  a  Jbitch,  turned  towards  him  and  started  to  pull  his  gun. 
Witnesses  for  the  defense  further  testify  that  deceased  at  the  time  of 
the  killing  was  endeavoring  to  draw  his  pistol.  We  do  not  think  this 
evidence  authorized  the  court  to  charge  on  threats.  This  is  practically 
all  the  testimony  that  even  remotely  bears  on  threats.  It  is  too  gen- 
eral a  declaration  on  which  to  predicate  a  charge  on  threats.  The  fact 
that  deceased  was  drinking  and  vowing  he  was  going  to  kill  some  one 
in  the  house  would  not  carry  with  it  a  threat  against  appellant,  such  as 
authorized  a  charge  on  the  line  suggested. 

Nor  do  we  think  the  evidence  suggests  the  issue  of  an  accidental 
killing.  Nor  is  the  evidence  of  that  character  as  authorized  the  court 
to  charge  on  negligent  treatment  of  a  physician. 

Appellant  complains  of  the  charge  of  the  court  on  provoking  the 
diffibculty,  which  is  as  follows:  "If  you  believe  that  defendant  com- 
mitted the  assault  as  a  means  of  defense,  believing  at  the  time  he  did 
so  (if  he  did  do  so)  that  he  was  in  danger  of  losing  his  life  or  of 
serious  bodily  injury  at  the  hands  of  the  said  Thomas  Woolsey,  then 
you  will  acquit  defendant,  unless  you  further  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  sought  the  meeting  with 
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the  said  Thomas  Woolsey  for  the  purpose  of  provoking  a  difficulty  with 
said  Thomas  Woolsey  with  intent  to  take  the  life  of  said  Thomas 
Woolsey  or  to  do  him  such  serious  bodily  injury  as  might  probably  end 
in  the  death  of  said  Thomas  Woolsey  and  if  you  so  believe  from  the 
evidence  beyond  a  reasonable  doubt,  then  you  are  instructed  that  if 
the  defendant  sought  such  meeting  for  the  said  purpose  and  with  such 
intent,  defendant  would  not  be  permitted  to  justify  on  the  ground  of 
self-defense,  even  though  he  should  thereafter  have  been  compelled 
to  act  in  his  own  self-defense;  but,  if  he  had  no  such  purpose  and 
intention  in  seeking  to  meet  the  said  Thomas  Woolsey,  then  his  right 
of  self-defense  would  not  be  forfeited,  and  he  could  stand  his  ground 
and  defend  himself  by  the  use  of  such  means  of  defense  as  the  facts 
and  circumstances  indicated  to  be  necessary  to  protect  himself  from 
danger  or  what  reasonably  appeared  to  him  at  the  time  to  be  danger/* 
This  charge  is  erroneous.  The  mere  fact  that  one  seeks  a  party  for 
the  purpose  of  provoking  a  difficulty,  would  not  forfeit  his  right  of 
self-defense.  He  must  do  some  other  act  or  utter  some  word  at  the 
time  calculated  to  provoke  a  difficulty  before  his  right  of  self-defense 
would  be  forfeited.  The  mere  seeking  of  it  for  that  purpose,  without 
provoking  it,  would  not  forfeit  that  right.  We  have  discusseii  this 
phase  of  the  law  of  provoking  the  difficulty  so  often  that  we  do  not 
see  fit  to  further  elaborate  on  the  proposition,  but  refer  to  the  de- 
cisions. McCandless  v.  State,  42  Texas  Crim.  Bep.,  58;  Bearden  v. 
State,  79  S.  W.  Bep.,  37;  Dent  v.  State,  79  S.  W.  Bep.,  526. 

Furthermore,  we  do  not  believe  that  the  evidence  suggests  the  issue 
of  provoking  the  difficulty  at  all.  The  bare  presence  of  appellant  would 
not  be  a  predicate  for  such  a  charge.  We  have  searched  the  records 
closely  and  find  no  overt  act  or  statement  of  appellant,  showing  that 
he  did  provoke  the  difficidty.  Appellant's  testimony  shows  that  de- 
ceased cursed  him  a  short  while  before  and  immediately  at  the  time 
of  the  shooting  in  which  deceased  lost  his  life.  This  being  the  con- 
dition of  the  record,  it  was  error  for  the  court  to  charge  thereon  at  all. 

In  the  absence  of  some  malpractice  on  the  part  of  the  physicians, 
causing  deceased  to  lose  his  life,  and  that  such  malpractice  was  the 
proximate  cause  of  the  death,  we  do  not  believe  appellant  was  entitled 
to  a  charge  on  assault  with  intent  to  murder  or  aggravated  assault. 
Upon  another  trial,  if  the  evidence  in  reference  to  the  death  of  de- 
ceased is  the  same  as  in  this  record,  we  would  suggest  that  such  charges 
be  not  given. 

The  judgment  is  accordingly  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Bob  Johnson  v.  The  State. 

No.  3431.    Decided  February  7,  1906. 

1. — Murder  In  First  Deirree — Change  of  Venue — ^Affidavit  of  Defendant — Com- 
purgators, Absence  of. 
In  a  case  of  murder  where  defendant  had  filed  his  individual  affidavit  for 
change  of  venue,  stating  that  he  was  unable  to  obtain  compurgators,  but  the 
court  qualified  defendant's  bill  of  exception  by  stating  that  there  were  creditable 
witnesses  who  would  have  signed  as  compurgators,  etc.,  there  was  no  error  in  the 
court's  action  in  refusing  to  hear  any  evidence  on  said  affidavit. 

2. — Same — Continuance-— Imputing  Crime  to  Third  Party. 

Where  upon  trial  for  murder  the  defendant's  application  for  continuance 
set  out  testimony  of  the  absent  witness  to  the  effect  that  the  paramour  of 
one  T.  had  money  which  she  stated  T.  gave  her,  and  asked  the  absent 
witness  for  change  of  one  of  the  bills  she  had,  etc.,  and  that  said  T.  had  been 
one  of  the  hands  around  the  oil  mill  in  which  the  killing  occurred.  Held,  that 
such  testimony  would  have  been  inadmissible  as  original  evidence  to  connect  T. 
with  the  homicide,  and  thus  exonorate  defendant 

3. — Same-— Charge  of  Court — ^Murder  in  Second  Degree — Confession. 

Where  upon  trial  for  murder  the  defendant's  confetssion  was  used  in  evidence 
in  connection  with  other  evidence,  and  which  showed  clearly  that  deceased 
was  killed  while  he  was  asleep,  and  for  the  purpose  of  robbery,  there  was  no 
error  in  not  charging  on  murder  in  the  second  degree. 

4. — Same— Predicate  for  Confession — Charge  of  Court. 

Where  upon  trial  for  murder  a  proper  predicate  was  laid  for  the  admission  in 
evidence  of  defendant's  confession,  and  the  court  charged  the  jury  that  if  they 
should  find  these  confessions  w^ere  induced  by  hope  or  fear  they  should  disregard 
them ;  and  the  evidence,  if  any,  tending  to  suggest  either  the  theory  of  hope  or  fear 
of  defendant  in  making  the  confession  was  so  remote  that  the  jury  were  fully  war- 
ranted in  holding  that  they  were  freely  made,  there  was  no  error. 

6. — Same — Jury  and  Jury  Law — Challenge  for  Cause. 

Where  upon  trial  for  murder  a  juror  who  was  challenged  for  cause  which 
was  overruled,  and  then  peremptorily  challenged,  which  exhausted  defendant's 
peremptory  challenges  and  he  was  forced  to  accept  other  jurors  to  try  his 
case;  and  the  record  showed  that  the  juror,  who  was  thus  peremptorily  challenged 
had  never  heard  any  of  the  evidence  in  any  previous  trial  of  the  case,  or  talked 
to  any  witness  therein;  that  he  had  never  heard  from  any  source  what  purported 
to  be  the  testimony  in  the  case;  and  that  his  opinion  was  based  on  hearsay,  was 
not  fixed  or  established,  and  that  if  selected  to  try  the  case  he  would  wholly  dis- 
regard such  opinion  and  would  not  be  influenced  thereby,  etc.,  there  was  no  error. 

6. — Same — Conversations  and  Impressions  of  Jurors — Challenge  for  Cause. 

Where  upon  a  trial  for  murder  a  juror  stated  that  he  had  an  opinion  about 
the  guilt  or  innocence  of  defendant  from  a  conversation  he  had  had  with  a  jtiror 
who  sat  upon  a.  former  trial  of  the  case,  and  other  impressions  he  received  from 
reading  newspapers  and  conversations  with  other  parties,  but  who  upon  further 
examination  by  the  court  stated  that  he  had  no  fixed  or  established  opinion  from 
such  impressions,  and  that  the  same  were  not  based  upon  any  talks  had  with 
a  witness;  that  he  had  no  knowledge  of  the  facts;  and  defendant's  bill  of  excep- 
tions did  not  show  what  said  conversation  was  which  the  juror  had  with  one  who 
sat  upon  a  former  trial,  there  was  no  error  in  overruling  defendant's  challenge 
for  cause. 

7. — Same-— Death  Penalty — Sufficiency  of  Evidence. 

Where  upon  trial  for  murder  the  confession  of  defendant  showed  that  he  killed 
the  deceased  while  sleeping  and  for  the  purpose  of  getting  his  money,  a  conviction 
assessing  the  death  penalty  will  not  be  disturbed. 
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Appeal  from  the  District  Court  of  Erath.  Tried  below  before  Hon. 
W.  J.  Oxford. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty, 
death. 

The  opinion  states  thg  case.  The  former  appeal  in  this  case  will 
be  found  in  the  47  Texas  Crim.  Rep. 

Ben  Palmer  and  B.  E,  Cook,  for  appellant. — On  question  of  crime 
by  other  party,  Dubose  v.  State,  10  Texas  Crim.  App.,  230;  Kunde 
V.  State,  22  id.,  75.  On  question  of  challenge  for  cause,  Rothschild  v. 
State,  7  Texas  Crim.  App.,  519;  Ward  v.  State,  19  id.,  664;  Powers  v. 
State,  23  id.,  42;  Qiebel  v.  State,  28  id.,  151;  Withers  v.  State,  30  id., 
383. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  PRE8n)iNG  Judge. — This  is  the  second  appeal.  In 
this  as  on  the  former  appeal,  appellant  was  allotted  the  death  penalty. 
(Johnson  v.  State,  88  S.  W.  Rep.,  223.)  The  evidence  in  this  record 
is  widely  different  from  that  presented  on  the  former  appeal.  Much 
of  the  evidence  with  reference  to  confessions  contained  in  the  former 
record  was  not  placed  before  the  jury  on  the  second  trial.  Nor  did 
appellant  put  any  testimony  before  the  jury. 

When  the  case  was  called  for  trial  appellant  requested  the  court 
to  change  the  venue,  filing  his  individual  aflSdavit  tiiat  he  could  not 
obtain  a  fair  and  impartial  trial ;  and  further  stated  that  he  was  unable 
to  obtain  compurgators.  The  court  qualifies  this  bill  of  exceptions  by 
stating  that  there  were  credible  witnesses,  white  and  black,  who  would 
have  signed  as  compurgators,  if  the  facts  justified  such  aflSdavit,  and 
that  he,  as  judge,  informed  both  of  appellant's  counsel  that  they  coidd 
file  their  affidavits.  This  tliey  declined  to  do,  and  the  court  refused 
to  hear  any  evidence.  We  believe  that,  under  the  rulings  of  the  court, 
this  was  correct.  Turner  v.  State,  14  Texas  Ct.  Rep.,  36;  O'Neal  v. 
State,  14  Texas  Crim.  App.,  588,  and  authorities  there  cited. 

Appellant  sought  a  continuance  on  account  of  the  absence  of  Felix 
Price,  who  was  shown  to  have  been  in  the  State  of  Illinois.  By  him 
he  desired  to  prove  that  shortly  after  the  alleged  homicide  a  negro 
prostitute  was  seen  in  the  town  where  the  killing  occurred  with  quite 
a  sum  of  currency  bills;  and  that  she  was  the  mistress  of  one  Tyson, 
shown  to  have  been  one  of  the  hands  around  the  oil  mill,  in  which  the 
killing  occurred;  and  that  this  negro  prostitute  asked  the  absent  witness 
for  change  for  one  of  the  bills.  Not  having  it,  he  accompanied  her 
to  the  town  of  Dublin,  in  order  to  secure  change  for  the  bill.  This 
matter  is  presented  in  an  entirely  different  form  on  this  appeal  than 
on  the  former.  Tyson  was  used  as  a  witness  on  the  other  trial,  and 
was  not  so  used  on  this  trial.  It  is  a  well  settled  rule  that,  where 
the  defendant  can  show  another  party  was  placed  in  such  relation 
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to  the  homicide^  and  with  motives  and  reasons  for  committing  the 
homicide^  this  can  be  shown  where  the  party  on  trial  is  seeking  to 
exculpate  himself  from  punishment  by  reason  of  the  fact  that  the 
oth^r  party  may  have  done  the  killing.  This  has  been  well  settled 
since  Dubose  v.  State,  10  Texas  Crim.  App.,^230.  However,  in  order 
to  be  admissible,  it  must  be  such  testimony  as  could  be  used  as  original 
and  not  as  impeaching  evidence.  The  mere  fact  that  this  woman  was 
the  paramour  of  Tyson,  and  had  money  which  she  stated  her  white 
husband  gave  her  (referring  doubtless  to  Tyson)  is  not  sufficient, 
standing  alone,  to  connect  Tyson  with  the  homicide  to  the  exoneration 
of  appellant.  That  of  itself  is  not  sufficient  to  show  that  in  fact  she 
secured  the  money  from  Tyson,  that  Tyson  secured  it  from  deceased, 
or  that  he  killed  him  for  the  purpose  of  robbery.  In  other  words, 
as  the  motion  for  continuance  presents  this  matter  it  is  too  remote, 
intangible,  and  is  not  original  but  hearsay  testimony.  We  are  therefore 
of  opinion  that  the  application  for  continuance  was  properly  overruled. 

There  is  a  contention  that  the  court  should  have  charged  the  law 
applicable  to  circumstantial  evidence  and  murder  in  the  second  degree. 
On  the  former  appeal  we  reversed  the  judgment,  among  other  things, 
because  the  law  of  murder  in  the  second  degree  was  not  charged.  The 
evidence  upon  which  that  ruling  was  based  is  not  included  in  this  record. 
There  is  no  evidence  on  this  appeal  tending  to  raise  the  issue  of  murder 
in  the  second  degree.  Appellant's  contention  seems  to  be  based  upon 
the  idea  that  if  the  jury  shoidd  disregard  appellant's  confession,  the 
case  would  be  one  of  circumstantial  evidence.  It  has  been  the  universal 
rule,  so  far  as  we  are  informed,  in  this  State,  that  where  the  confession 
is  used,  this  takes  the  case  out  of  the  rule  that  applies  in  cases  of 
circumstantial  evidence.  This  being  true,  a  charge  on  murder  in  the 
second  degree  was  not  required  by  the  facts.  Independent  of  the  con- 
fession, it  would  have  been  a  very  serious  question,  and  perhaps  it 
would  have  been  necessary  to  give  the  law  of  murder  in  the  .second 
degree  in  charge  to  the  jury,  for  in  that  state  of  case  it  would  have 
been  one  of  circumstantial  evidence  with  an  unexplained  killing,  or 
rather  a  killing  could  be  inferred  from  such  circumstances  as  would  not 
necessarily  indicate  murder  upon  express  malice.  But  all  the  facts  taken 
in  connection  with  the  confession,  show  clearly  that  it  was  a  killing 
of  deceased  while  he  was  asleep  and  for  the  purpose  of  robbery.  These 
conclusions  are  based  upon  the  present  record,  which  as  before  stated, 
is  entirely  different  from  the  record  on  the  former  appeal.  So  we  are 
of  opinion  that  it  was  not  error  to  omit  the  charge  on  murder  in 
the  second  degree. 

In  regard  to  the  confessions  we  are  of  opinion  that  they  were  properly 
admitted,  those  made  to  sheriff  Creswell  as  well  as  to  the  district  attor- 
ney Chandler.  A  proper  predicate  was  laid,  and  the  court  also  in- 
structed the  jury  that  if  they  should  find  these  confessions  were  induced 
by  hope  or  fear  they  would  disregard  them  in  considering  their  verdict. 
We  see  no  error  in  this.    The  confession  was  clearly  admissible;  and 
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the  evidence,  if  any,  tending  to  suggest  either  the  theory  of  hope  or 
fear  on  the  part  of  appellant  in  making  the  confession  was  so  remote 
that  the  jury  were  fully  warranted  in  holding  they  were  freely  and 
voluntarily  made.  In  regard  to  this  part  of  the  record  we  would  also 
state  that  the  evidence  is  different  from  what  it  was  on  the  former 
appeal. 

Quite  a  number  of  exceptions  were  reserved  to  the  action  of  the  court 
in  regard  to  the  empanelment  of  the  jury.  The  bill  which  presents  the 
issue  stronger  than  the  others  in  favor  of  appellant  is  that  in  regard 
to  the  juror  Whiteacre,  as  contained  in  the  fourth  bill.  On  his  voir 
dire  he  stated  that  he  had  heard  a  good  deal  about  the  case,  but  he  had 
no  such  opinion,  from  hearsay  or  otherwise,  as  to  the  defendant's  guilt 
or  innocence,  as  would  influence  his  action  in  finding  a  verdict  in  case 
he  was  taken  on  the  jury.  Defendant's  counsel  then  elicited  from  the 
juror  that  he  had  talked  with  McMahan,  who  had  served  on  a  former  jury 
which  had  given  appellant  the  death  penalty;  that  this  conversation 
occurred  soon  after  McMahan  got  home  from  the  former  trial,  and 
that  McMahan  had  told  him  a  right  smart  about  the  case.  He  said 
he  had  heard  others  talk  about  the  case,  and  that  he  had  read  some 
of  the  reports  in  the  newspaper,  and  from  what  he  had  heard  and  read 
he  had  formed  an  opinion  as  to  the  guilt  or  innocence  of  the  defendant. 
Upon  being  further  questioned  by  appellant's  counsel  this  juror  stated 
that  from  what  he  had  heard  and  read  he  believed  defendant  was  guilty, 
and  if  the  killing  occurred  as  he  understood  it  did,  defendant  ought 
to  be  hanged.  Appellant  challenged  this  juror  for  cause.  Before 
i-uling  upon  this  challenge,  the  court  further  questioned  the  juror,  and 
in  reply  to  the  court's  questions,  he  stated :  "He  had  never  heard  any 
of  the  evidence  in  either  of  the  former  trials  of  the  case;  that  he  had 
never  talked  to  any  witness  in  the  case,  that  he  had  never  heard  from 
any  source  what  purported  to  be  the  testimony  in  the  case;  that  his 
opinion  was  based  on  hearsay,  and  the  reports  contained  in  the  news- 
paper; that  his  opinion  was  not  a  fixed  or  an  established  one,  but 
was  merely  an  impression  made  from  what  he  had  h^ard  and  read; 
that  if  selected  to  try  the  case  he  would  wholly  disregard  such  opinion, 
and  would  not  be  influenced  in  any  way  thereby  in  arriving  at  his 
verdict,  but  would  try  the  case  solely  and  exclusively  on  the  law  as 
given  in  the  charge  of  the  court  and  the  evidence  introduced ;  and  that 
lie  could  and  would  try  the  case  as  fairly  and  impartially  as  if  he  had 
never  heard  anything  about  it."  Whereupon  the  court  overruled  appel- 
lant's challenge,  and  appellant  then  promptly  challenged  this  juror, 
and  he  did  not  sit  upon  the  case.  The  ruling  of  the  court  in  regard  to 
this  juror  is  properly  raised  by  reason  of  the  fact  that  he  exhausted 
his  challenges,  and  two  jurors  sat  upon  the  trial  whom  he  challenged  for 
cause  but  which  was  overruled.  After  examining  the  bills  of  exception 
in  regard  to  the  two  jurors  who  sat  upon  the  trial,  we  think  the  courts 
action  was  correct  in  overruling  appellant's  cause  for  challenge  to  them. 
But  under  the  rulings  of  this  court  since  Loggins  v.  State,  12  Texas 
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Crim.  App.,  73,  this  record  properly  presents  for  revision  the  action 
of  the  court  in  forcing  appellant  to  exhaust  a  peremptory  challenge 
on  Whiteacre.  For  a  discussion  of  this  matter,  see  Keat(Hi  v.  State, 
41  Texas  Crim.  Rep.,  621,  where  this  language  is  used:  "In  Loggins^ 
case,  12  Texas  dim.  App.,  73,  White,  presiding  judge,  delivering  the 
opinion  of  the  court  said:  "As  stated  concisely  in  Holt  v.  State,  9 
Texas  Crim.  App.,  571,  it  is  that,  unless  objections  is  shown  to  one 
or  more  of  the  jury  who  tried  the  case,  the  antecedent  rulings  of  the 
court  upon  the  competency  of  jurors  who  have  been  challenged  and 
stood  aside  will  not  be  inquired  into  in  this  court ;  but,  if  an  objection- 
able juror  is  forced  upon  defendant  after  exhausting  his  peremptory 
challenges,  then  he  will  be  entitled  to  have  the  action  of  the  court 
reversed  as  to  any  juror  against  whom  objection  was  urged  which 
should  have  been  sustained.''  Recurring  to  the  juror  Whiteacre,  the 
question  is,  whether  or  not  the  court  was  in  error  in  compelling  appel- 
lant to  exhaust  a  peremptory  challenge  upon  him,  for  if  not  there 
was  no  error  in  the  ruling.  If  there  was,  then  there  was  error,  because 
appellant  should  have  had  the  right  to  use  the  peremptory  challenge 
exhausted  on  Whiteacre  on  one  of  the  two  jurors  forced  upon  him  over 
his  challenge  for  cause,  after  he  had  exhausted  his  challenges.  It 
will  be  noted  here,  there  were  eight  challenges,  practically  the  same  as 
that  with  reference  to  Whiteacre;  but  we  have  only  selected  the  juror 
Whiteacre  to  elucidate  the  proposition.  So,  if  there  is  error  in  regard 
to  Whiteacre,  there  is  error  in  regard  to  several  other  jurors.  There 
has  not  been  entire  harmony  in  the  court  with  reference  to  tlie  question 
involved  in  regard  to  the  disqualification  of  jurors  where  they  have 
expressed  an  opinion.  Be  this  as  it  may,  the  opinions  have  settled 
this  matter,  and  it  is  no  longer  an  open  question.  It  will  be  noticed 
that  Whiteacre  testified  that  he  had  an  opinion  which  was  not  based 
on  having  talked  with  any  witness,  without  knowing  the  facts,  and 
it  was  an  impression  he  had  received  from  what  he  had  heard  and 
from  reading  newspaper  reports,  and  talking  in  a  general  way.  The 
nearest  approach  this  juror  had  to  ascertaining  the  facts  was  a  con- 
versation he  may  have  had  with  McMahan  who  sat  on  the  former  trial, 
and  assessed  the  death  penalty.  What  he  ascertained  from  McMahan 
was  not  disclosed.  McMahan  was  not  used  as  a  witness  in  connection 
with  the  attempted  disqualification  of  Whiteacre  as  a  juror.  So,  we 
are  left  to  conjecture  as  to  what  may  have  occurred  between  Whiteacre 
and  McMahan,  except  what  Whiteacre  himself  states.  From  this  he 
states  that  he  had  formed  no  opinion  that  would  influence  him  in 
his  action.  He  states  positively  that  he  had  no  fixed  or  established 
opinion  in  regard  to  appellant's  guilt  or  innocence,  and  that  he  could 
go  upon  the  jury  and  render  as  fair  and  impartial  a  verdict  as  if  he  had 
not  heard  the  matters  mentioned.  From  this  statement  we  hold  that 
the  court  did  not  err  in  overruling  the  cause  for  challenge.  Tellis  v. 
State,  42  Texas  Crim.  Rep.,  674;  Parker  v.  State,  8  Texas  Ct.  Rep.,  865. 
These  two  cases  discuss  this  question  fully  and  freely,  and  show  the 
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disagreement  of  the  court  in  regard  to  tlie  matter.  As  before  stated, 
the  law  is  settled  adversely  to  appellant's  contention;  and  therefore, 
we  hold  the  court  did  not  err.  What  is  said  in  regard  to  this  juror  can 
be  appropriately  said  as  to  six  or  seven  other  jurors.  We  selected 
this  particular  bill  of  exceptions,  because  we  believe  it  presented  the 
grounds  of  objections  strongest  in  favor  of  appellant's  contention. 

We  are  of  opinion  that  the  evidence  is  sufficient  to  justify  the  con- 
viction. A  brief  statement  of  the  facts  as  contained  in  this  record 
shows  that  appellant  and  deceased  started  from  Stamford,  in  Jones 
County,  southward  on  the  Texas  Central  Railway.  Without  giving  the 
details  of  this  trip,  they  reached  Dublin  at  night,  and  after  knocking 
about  town  a  little,  found  themselves  at  the  oil  mill.  They  sat  by 
the  engine,  warmed  themselves,  and  finally  obtained  permission  to 
sleep  in  the  seed  house.  Deceased  excavated  a  hole  in  the  seed,  laid 
down,  and  went  to  sleep.  Appellant  fixed  himself  nearby,  and  laid 
down.  After  laying  there  an  hour  or  more,  he  got  up,  went  out  of  the 
room,  found  a  spade  handle,  picked  it  up,  Teturned  to  where  deceased 
was  sleeping,  and  struck  him  four  licks  about  the  head,  killing  him. 
He  then  took  what  money  deceased  had  (a  few  dollars)  got  the  *'grip" 
of  deceased,  and  left.  He  was  found  in  Waco  shortly  afterwards,  in 
possession  of  the  clothes  of  deceased  that  were  in  the  grip.  He  was 
arrested,  and  made  two  confessions  about  as  above  stated.  In  his 
confession  he  stated  that  he  killed  deceased  for  the  purpose  of  getting 
his  money.  We  believe  the  jury  were  justified  in  inflicting  the  extreme 
penalty  of  the  law. 

Finding  no  error  such  as  requires  a  reversal  of  the  judgment,  it  is 
affirmed. 

Affirmed. 


J.  0.  Huffman  v.  The  State. 

No.  3556.     Decided  February  7,  1906, 

Bistnrbinir  Peace— Boardins^House-— Public  Place-— Information — ^Arrest  of 
Judgment. 
Upon  a  trial  for  disturbini:  the  peace,  where  the  information  alleged  that  de- 
fendant went  into  or  near  a  public  place;  to  wit,  "the  boarding-house  of  Mrs. 
R.,*'  etc.,  without  averring  the  facts  which  made  said  boarding-house  a  public 
place,  the  same  was  bad  on  motion  in  arrest  for  judgment. 

Appeal  from  the  County  Court  of  Clay.  Tried  below  before  Hon. 
S.  A.  Benny. 

Appeal  from  a  conviction  of  disturbing  the  peace;  penalty,  a  fine 
of  $1. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 
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DAVIDSON,  Presiding  Judge. — Motion  was  made  in  arrest  of 
judgment,  because  the  complaint  and  information  are  not  sufficient. 
It  charges  appellant  with  going  into  and  near  a  public  place,  to  wit: 
"the  boarding-house  of  Mrs.  J.  H.  Richardson,'^  and  then  follows 
the  further  statement  that  he  disturbed  the  peace  there  by  using  ob- 
scene, vulgar,  and  indecent  language  in  a  maimer  calcidated  to  disturb 
the  inhabitants  of  said  public  place.  We  believe  the  motion  should 
have  been  sustained.  "A  boarding-honse''  is  not  per  se  a  public  place. 
It  is  not  so  named  in  the  statute.  Dailey  v.  State,  27  Texas  Crim. 
App.,  669;  Metzer  v.  State,  31  Texas  Crim.  Rep.,  11;  Nail  v.  State, 
50  S.  W.  Rep.,  705.  A  hoarding-house'*  not  being  a  public  place  per  se, 
and  is  not  named  in  the  statute,  it  is  not  sufficient  to  aver  tiiat  a 
boarding-house  is  a  public  place;  the  facts  must  be  stated  or  alleged 
which  constitute  it  such  public  place.  Fossett  v.  State,  16  Texas  Crim. 
App.,  375;  Tummins  v.  State,  18  Texas  Crim.  App.,  13;  and  cases 
cited  supra.  Mrs.  Richardson  testified  that  hers  was  a  private  boarding- 
house.  In  Com.  V.  Cuncannon,  3  Brews.  (Pa.)  347,  it  was  held  that 
the  proprietor  of  a  private  boarding-house  is  a  private  housekeeper, 
and  this  irrespective  of  the  numbers  of  boarders  who  n^^  be  kept. 
The  court  said  in  tliat  case,  as  follows:  "It  will  hardly  be  contended 
that  it  is  any  the  less  a  private  house  because  it  contained  one  such 
person  and  the  moment  that  is  admitted  there  is  an  end  of  this  difficulty, 
for  we  can  not  draw  the  line,  and  so,  one,  two  or  six  persons  may  be 
lodged  in  the  house  and  it  still  be  private,  but  that  the  moment  it 
reaches  seven  it  becomes  a  public  house.  The  true  distinction  is  per- 
fectly well  understood.  A  public  house  is  for  the  entertainment  of  all 
who  come  lawfully  and  who  pay  regularly.  The  boarding-house  is 
for  the  accommodation  only  of  those  who  are  accepted  as  guests  by 
the  proprietor.  Such  an  establishment  is  as  much  a  private  house  as 
if  there  were  no  boarders.**  To  the  same  effect  is  Foster  v.  State, 
84  Ala.,  452.  It  is  sometimes  rather  difficult  to  draw  the  line  and 
distinction  between  what  constitutes  an  inn  and  a  boarding-house. 
Generally  speaking  it  may  be  said  that  a  boarding-house  entertains 
guests  under  an  express  contract  at  a  certain  rate  for  a  given  period 
of  time.  In  an  inn,  however,  there  is  no  express  agreement;  the  guest 
is  entertained  from  day  to  day,  according  to  his  business.  An  inn- 
keeper is  bound  to  receive  all  who  apply,  if  in  fit  condition  to  be  en- 
tertained or  received,  while  a  boarding-house  keeper  is  not  bound  to 
receive  anybody,  except  on  special  contract.  Cady  v.  McDowell,  1  Lans. 
(N.  Y.),  487;  Willard  v.  Reinhardt,  2  E.  D.  Smith  (N.  Y.),  148,  2 
Kent's  Com.,  595 ;  Thompson  v.  Lacy,  3  B.  &  Aid.,  285,  5  E.  C.  L.,  285 ; 
Holder  v.  Soulby,  8  C.  B.  N.  S.,  254;  98  E.  C.  L.,  254;  Dansey  v. 
Richardson,  3  El.  &  Bl.,  144,  77  E.  C.  L.,  144.  The  term  ^T)oarding. 
house"  not  having  been  named  in  the  statute  and  not  being  per  se  a 
public  place,  sufficient  facts  must  be  alleged  in  the  information  to 
constitute  it  a  public  place.  This  has  been  held  in  regard  to  a  gin,  as 
Daley's  case,  supra;  and  in  regard  to  a  livery  stable,  in  Metzer's  case. 
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supra.  We  are  of  opinion  that  the  authorities  cited  are  suJBBcient  to 
show  beyond  question  that  the  information  herein  is  not  sufficient  in 
regard  to  the  matter  which  formed  the  basis  of  the  motion  in  arrest 
of  judgment. 

Because  the  complaint  and  information  are  insufficient^  the  judgment 
is  reversed  and  the  prosecution  order  dismissed. 

Reversed  and  dismissed. 


Jim  Oxford  v.  The  State. 

No.  3531.     Decided  February  7,  1906. 

1. — ^Loeal  Option — ^Agent — CommiBslon — SuflLoienoy  of  Evidence. 

Where  upon  a  trial  for  a  violation  of  the  local  option  law  the  evidence  showed 
that  the  defendant  was  the  agent  of  a  liquor  dealer  and  ordered  whisky  for  parties 
in  a  local  option  territory  from  said  dealer  on  which  defendant  received  a  com- 
mission if  parties  took  the  whisky,  and  that  defendant  received  a  dollar  from 
prosecutor  to  pay  out  whisky  in  the  express  office  which  had  been  ordered  for 
another  party  who  had  failed  to  take  it  out,  and  delivered  same  to  prosecutor. 
Held  that  the  evidence  sustained  a  convictioof,  although  defendant  claimed  be  got 
no  commission  on  such  whisky. 

2. — Same — Jnrlsdiotion — ^Transfer  of  Case— Diiqnaliilcation  of  Judge— Xlnis- 
terial  Act. 
Upon  a  trial  for  the  violation  of  the  local  option  law  where  the  record  showed 
that  the  district  judge  who  transferred  the  case  to  the  county  court  was  related 
to  defendant  within  third  degree,  there  was  no  error,  as  such  act  was  merely 
ministeriaL 

Appeal  from  the  County  Court  of  Erath.  Tried  below  before  Hon. 
M.  J.  Thompson. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Eli  Oxford,  for  appellant 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  violating  the 
local  option  law,  his  punishment  fixed  at  a  fine  of  $25  and  twenty  days 
confinement  in  the  county  jail;  hence  this  appeal.  The  case  was 
tried  by  the  court  without  the  intervention  of  a  jury,  and  the  sole 
question  is  the  sufficiency  of  the  evidence  to  sustain  the  verdict.  The 
evidence  shows  that  Jim  Oxford  was  the  agent  of  Bennett,  a  liquor 
dealer  of  Port  Worth;  that  he  lived  in  Erath  County,  a  local  option 
county,  and  ordered  whisky  for  parties  from  Bennett  at  Fort  Worth, 
on  which  he  got  a  commission  of  15  per  cent.,  where  the  parties 
took  the  whisky  out  of  the  express  oflBce,  but  nothing  if  they  did  not 
take  it  out.  It  appears  that  H.  L.  Snap  wanted  some  whisky,  and 
Vol.  49  Crim.— 21. 
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he  inquired  of  Jim  Oxford  if  he  knew  where  he  could  get  any.  Appel- 
lant told  him  that  Jim  Simmons  had  a  gallon  at  the  depot;  and  that 
Simmons  said  if  the  boys  wanted  any,  and  would  take  it  out,  that  he 
would  go  up  and  get  the  whisky  out.  Snap  gave  Oxford  a  dollar, 
and  told  him  to  get  him  a  quart  of  the  whisky.  He  afterwards  re- 
turned with  the  quart',  and  said  he  got  it  from  Jim  Simmons.  Appel- 
lant testified  that  he  brought  the  whisky  to  Snap ;  that  Snap  gave  him 
a  dollar,  and  he  went  and  got  the  whisky  out;  or  that  he  paid  Jim 
Simmons  a  dollar,  and  Jim  Simmons  got  the  whisky  out  of  the  express 
office  and  gave  him  a  quart  for  Snap,  wMch  he  carried  to  Snap.  Snap 
gave  him  a  drink  of  the  whisky.  That  he  made  no  profit  out  of  this 
whisky.  The  contention  of  the  State  is,  that  this  whisky  having  been 
ordered  by  Oxford  from  Bennett  at  Fort  Worth,  and  the  testimony 
showing  that  he  got  a  commission  of  15  per  cent  on  all  whisky  taken 
out  of  tlie  express  office,  but  got  nothing  where  the  whisky  was  not 
taken  out  but  returned  to  the  consignor,  that  under  the  terms  of  his 
agreement  he  was  interested  in  the  sale  of  this  whisky;  and  the  court 
having  so  found  the  testimony  is  sufficient  to  maintain  his  finding. 
It  occurs  to  us  that  this  contention  is  correct,  Oxford  ordered  this 
whisky  for  Simmons,  Simmons  did  not  have  the  money  to  ta;ke  it  out; 
and  it  seems  that  this  information  was  imparted  to  Oxford,  for  when 
he  was  inquired  of  by  Sjiap,  he  informed  Snap  that  Simmons  had  the 
whisky  there,  and  if  the  boys  would  make  up  enough  to  take  it  out 
he  would  let  them  have  it;  and  he  procured  a  dollar  from  Snap,  and 
in  this  respect  assisted  Simmons  in  making  the  sale  to  Snap.  He  was 
interested  in  that  sale  because,  as  shown  by  the  record,  on  all  whisky 
ordered  by  him  for  parties  and  taken  out  of  the  express  office  he  got 
a  commission.  Notwithstanding  he  states  in  general  terms  that  he 
got  no  commission  on  that  particular  whisky,  by  the  terms  of  his 
agreement,  he  was  entitled  to  a  commission.  We  believe  the  court 
was  justified  in  finding  appellant  guilty.    The  judgment  is  affirmed. 

Affirmed. 

ON  REHEARING. 
March  23.  1906. 

HENDEESON",  Judge. — Appellant  in  his  motion  for  rehearing  in- 
sists the  case  should  be  reversed  because  the  county  court,  to  which 
it  was  referred,  had  no  jurisdiction  to  try  the  case;  that  the  transfer 
of  said  case  from  the  district  to  the  county  court  having  been  made 
by  the  district  judge,  W.  J.  Oxford,  whom  it  is  shown  was  related 
to  appellant  within  the  third  degree,  was  void.  While  the  facts  are 
conceded,  we  hold  that  this  motion  is  not  well  taken,  because  article 
471,  Code  Criminal  Procedure,  as  we  construe  it,  maikes  the  transfer  of 
cases  over  which  the  district  court  has  no  jurisdiction,  a  matter  of 
course,  and  the  duty  of  the  judge  is  merely  ministerial.  A  judge 
though  disqualified  to  try  the  case  is  authorized  to  receive  an  indictment 
in  such  case,  and  to  make  necessary  preliminary  orders.    Cock  v.  State, 
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8  Texas  Crim.  App.,  659.  We  hold  that  the  district  judge,  notwith- 
standing his  relationship  to  appellant,  was  authorized  to  transfer  said 
case  to  a  court  having  jurisdiction  thereof.  The  motion  is  accordingly 
overruled. 

Overruled. 


W.  B.  Prewitt  v.  The  State. 

No.   3336.     Decided   February  7,   1906. 

Carryintr  Pistol— EYldenoe—Cliarge  of  Court. 

Where  upon  a  trial  for  unlawfully  carrying  a  pistol  the  evidence  showed  that 
the  defendant  had  the  pistol  in  his  hand,  and  that  witness  thought  he  put  it  In 
his  right  hand  coat  pocket;  that  the  defendant  was  in  a  buggy;  that  an  oflScer 
approached  him  and  searched  him  and  failed  to  find  the  pistol,  there  was  no  error 
in  refusing  special  charges  that  if  defendant  had  the  pistol  while  he  was  in  the 
buggy,  or  if  he  did  not  have  the  same  on  or  about  his  person,  etc.,  to  acquit. 

Appeal  from  the  County  Court  of  Somervell.  Tried  below  before 
Hon.  B.  L.  Bryan. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol;  penalty, 
a'  fine  of  $25. 

The  opinion  states  the  case. 

Featherston,  Myres  &  Lev  Hays,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  for  carry- 
ing on  and  about  his  person  a  pistol.  The  State's  case  was  made  by 
the  witness  Eddy,  who  states  that  "I  heard  a  pistol  shot  in  the  dis- 
tance. I  saw  defendant  put  the  pistol  on  his  right  side.  It  seemed 
to  me  as  if  defendant  put  the  pistol  in  his  right  hand  coat-pocket.'' 
Did  not  know  who  fired  the  pistol  he  heard.  Nor  did  he  know  the 
direction  from  which  defendant  came  to  the  Buck  Creek  schoolhouse, 
where  he  saw  defendant  have  the  pistol.  He  saw  deputy  sheriif  Welsh 
and  justice  of  the  peace  Williams  approach  the  buggy  where  defendant 
was  sitting,  and  searched  defendant,  and  they  failed  to  find  a  pistol. 
Welsh  testified  that  he  and  justice  of  the  peace  Williams  searched 
defendant  and  failed  to  find  any  pistol;  that  he  did  not  know  whether 
or  not  defendant  had  a  pistol.  If  he  had  one  he  failed  to  find  it. 
The  evidence  shows  that  defendant  was  sitting  in  a  buggy  when  witness 
Eddy  saw  the  pistol  in  appellant's  hand,  and  he  was  still  sitting  in 
the  same  buggy  at  the  time  he  was  searched  by  the  ofiicers.  Appellant 
relies  upon  the  case  of  Cathey  v.  State,  23  Texas  Crim.  App.,  492. 
To  the  same  effect  is  Sanderson  v.  State,  23  Texas  Crim.  App.,  520. 
The  State  relies  upon  Woodward  v.  State,  5  Texas  Crim.  App.,  296; 
and  Garrett  v.  State,  25  S.  W.  Hep.,  285.  We  are  of  opinion  that 
this  case  is  not  brought  within  the  rule  laid  down  in   the  Cathey 
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case,  and  hardly  within  the  rule  laid  down  in  Garrett's  case  supra. 
In  the  Cathey  case,  the  facts  show  that  appellant  had  a  pistol,  in 
the  back  end  of  his  wagon,  near  his  saddle-bags,  and  while  search- 
ing for  a  bottle  of  whisky,  he  took  the  pistol  up,  held  it  in  his  hand 
a  moment  or  two,  and  laid  it  back  by  the  saddle-bags.  The  court 
held  this  was  not  suflScient  evidence  to  show  that  he  carried  it  on  and 
about  his  person.  In  Garrett's  case,  the  party  had  the  pistol  on  the 
buggy  seat.  This  was  held  sufficient  evidence  to  support  the  allegation 
that  he  carried  it  on  and  about  his  person.  In  this  case  the  State's 
evidence  shows  that  appellant  had  the  pistol  in  his  hand,  and  witness 
thought  he  put  it  in  his  right-hand  coat-pocket.  If  this  was  true,  and 
the  jury  believed  it  to  be  true,  appellant  was  guilty.  The  fact  that 
the  officers  failed  to  find  the  pistol  does  not  necessarily  militate  against 
or  overcome 'the  State's  evidence.  The  officer  simply  states  that  he 
examined  appellant  and  failed  to  find  the  pistol.  The  details  of  the 
examination  are  not  stated.  These  are  left  indefinite.  In  other  words, 
the  statement  that  he  examined  him  and  failed  to  find  the  pistol,  is 
the  statement  of  the  officer.  Appellant  may  have  had  the  pistol  as 
detailed  by  Eddy,  and  could  have  disposed  of  it  before  the  officers 
examined  him.  The  buggy  was  not  examined  to  ascertain  wheth^ 
the  pistol  was  in  it,  disconnected  from  the  person  of  appellant.  We 
believe,  under  Woodwards'  case  this  is  sufficient  evidence  to  make  out 
a  case  on  the  facts  as  brought  up  in  this  record. 

A  special  charge  was  asked  upon  the  theory  that  if  defendant  had 
the  pistol  while  he  was  in  the  buggy  at  the  time  testified  by  Eddy,  he 
should  be  acquitted.  This  is  not  a  correct  application  of  the  law  to 
the  facts.  If  he  had  the  pistol  on  his  person  in  the  buggy  he  would 
be  guilty.  This  charge  does  not  seek  to  bring  this  case  within  the  rule 
laid  down  in  the  Cathey  case. 

Another  requested  charge  was  to  the  eflfect  that  if  the  jury  should 
fail  to  find  appellant  had  the  pistol  on  and  about  his  person,  they 
should  acquit;  and  the  third  charge  was  to  the  effect  that  they  should 
acquit  because  the  evidence  fails  to  show  he  had  on  a  pistol.  We 
believe  these  charges  were  properly  refused.    The  judgment  is  affirmd. 

Affirmed, 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 


J.  E.  IsHAM  V.  The  State. 

No.  3423.     Decided  February  14,  1906. 

1. — Obfltrnoting  Public  Eoad — ^Evidence — ^Hearsay. 

On  trial  for  wilfully  obstructing  a  public  road  it  was  error  to  permit  a  witness 
to  testify  that  the  road  was  a  public  road,  he  not  having  been  present  and 
knowing  nothing  of  the  establishment  of  the  same  of  his  own  knowledge.  This 
was  not  the  best  evidence  and  the  same  was  hearsay. 
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2. — Same — Fact  Case — ^WUlfvIl  Obstznotion. 

See  opinion  for  evidence  held  insufficient  to  sustain  a  conviction  for  wilfully 
obstructing  a  public  road. 

3. — Same — ^Requested  Charge— Boundaries  of  Boad — ^Beport  of  Jury  of  Re- 
view. 
On  a  trial  for  wilfully  obstructing  a  public  road,  it  was  error  not  to  submit 
defendant's  requested  charge  instructing  the  jury  that  the  jury  of  review  must 
report  the  boundaries  of  the  road  as  laid  out  and  that  the  field  notes  and 
description  of  the  road  must  be  included  in  such  report,  etc.,  and  that  unless 
the'  State  showed  that  this  was  done  the  testimony  would  not  sustain  a  con- 
viction. 

Appeal  from  the  County  Court  of  Rains.  Tried  below  before  Hon. 
J.  W.  Pierson. 

Appeal  from  a  conviction  of  wilfully  obstructing  a  public  road; 
penalty,  a  fine  of  $25. 

The  opinion  states  the  case. 

No  brief  of  the  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. — Dyerle  v. 
State,  5  Texas  Ct.  Rep.,  380;  Hatfield  v.  State,  4  Texas  Ct.  Rep., 
445;  McMillan  v.  State,  8  Texas  Ct.  Rep.,  872. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  obstructing 
and  injuring  an  alleged  public  road.  The  State  oflFered  to  prove  by 
Herriage,  that  the  road  defendant  was  charged  to  have  obstructed, 
was  a  public  road.  This  witness  testified  he  was  not  present  and  knew 
nothing  of  the  establishment  of  the  same  of  his  own  knowledge,  but 
was  then  permitted  to  testify  that  the  road  defendapt  is  charged  with 
having  obstructed  was  a  public  road  at  the  time  defendant  is  charged 
to  have  obstructed  it.  Objection  was  urged  to  this,  because  there  was 
better  evidence,  and  the  testimony  is  hearsay.  We  believe  this  testimony 
should  have  been  excluded.  The  evidence  for  the  State  by  this  witness 
Herriage,  shows  that  the  road  was  a  public  road,  which  he  only  knew 
from  hearsay,  as  well  as  the  further  fact  as  to  where  the  road  was  lo- 
cated. He  testified  that  the  road  was  impassable  for  vehicles  at  the 
time  appellant  should  have  obstructed  it;  that  he  did  not  know  where 
the  lines  between  Isham  and  Brown's  premises  were,  and  did  not 
know  whether  this  road  was  on  the  line  or  not.  Harbison  testified, 
that  he  notified  defendant  orally  the  day  before  laying  out  the  road 
by  the  reviewers,  of  the  fact  that  they  would  lay  it  out.  He  testified 
that  appellant  stated  to  him  that  he  did  not  care  particularly  where 
it  was  located,  and  consented  for  the  bridge  to  be  constructed  where 
they  placed  it,  and  that  he  consented  the  road  should  be  laid  out  as  a 
public  road.  He  states  that  no  written  notice  was  given  appellant, 
and  that  the  fence  built  by  appellant  was  erected  along  the  middle  of 
this  road  for  about  one  hundred  yards.  He  also  states  that  for  a  time 
after  defendant  obstnicted  the  road,  it  was  impassible  for  travelers, 
except  horsemen.     Morehead  also  testified  for  the  State   that  the  fence 
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complained  of  is  in  the  roadway  as  traveled.  Before  the  heavy  rains 
washed  the  bridge  away  and  left  the  road  impassable  for  vehicles,  but 
the  public  now  used  the  road  with  vehicles,  and  it  is  passable  notwith- 
standing the  fence  of  defendant.  This  witness  was  one  of  the  reviewers 
who  laid  out  the  road;  that  the  road  as  now  traveled,  is  the  road  laid 
out  by  the  reviewers,  and  appellant's  fence  is  from  ten  to  fifteen  feet 
back  from  his  land  line,  and  on  his  own  land  at  the  place  alleged  to 
be  obstructed.  The  application  was  for  a  second  class  road.  The  re- 
port of  the  reviewers  fails  to  describe  any  road  by  metes  and  bounds; 
and  fails  to  allow  any  damages  to  appellant.  It  does  allow  $15  to 
Brown.  Appellant  proved  by  his  son  that  he  heard  the  conversation 
between  his  father  and  Harbison,  and  that  his  father  did  not  consent 
to  the  establishment  of  the  public  road,  but  of  a  neighborhood  road. 
Appellant  himself  testified  that  he  consented  that  a  neighborhood  road 
might  be  established;  that  he  was  not  served  with  notice,  either  written 
or  verbal  of  the  fact,  that  the  jury  of  review  had  been  appointed  and 
would  meet  to  survey  and  lay  out  a  public  road  at  any  time  or  place 
through  or  near  his  premises.  He  states  that  Ingram  and  Mrs.  Brown 
told  him  they  were  going  to  try  to  run  a  public  road  somewhere  about 
his  premises;  that  where  he  built  his  fence  is  not  in  the  roadway;  that 
when  he  built  his  fence  the  roadway  was  impassable  on  account  of  the 
water  having  washed  the  road,  and  that  he  had  no  intention  of  inter- 
fering with  the  rights  of  the  public,  or  of  obstructing  any  road.  He 
denied  making  the  declarations  to  which  Harbison  testified,  but  that 
he  consented  for  the  neighbors  to  have  a  passway,  where  the  road  is 
now  located,  if  located  at  all,  and  that  he  would  give  twelve  feet  for 
such  purpose.  He  says  he  is  positive  that  nobody  gave  him  a  written 
notice,  and  that  no  member  of  the  jury  of  review  ever  gave  him  any 
verbal  notice  of  a  meeting  of  that  body  for  laying  out  a  road;  and 
that  he  never  consented  for  a  public  road  to  be  established  where  it 
is  said  to  be  located.     This  is  a  substantial  statement  of  the  facts  . 

The  application  appears  to  have  been  made  November  9,  1905,  at 
least  such  is^the  date  the  order  recites  that  the  application  came  on  to 
be  heard.  The  report  of  the  jury  of  review  was  made  on  February  9, 
1904.     These  discrepancies  are  not  explained  in  any  way. 

The  court  charged  the  jury,  among  other  things,  "A  public  road  is  es- 
tablished by  the  commissioners  court,  acting  upon  a  petition  duly  pre- 
sented to  said  court.  Whereupon  a  jury  of  review  is  appointed  by  said 
court  to  review  and  lay  out  said  road ;  and  it  is  the  duty  of  said  jury 
of  review  to  go  over  said  line  of  contemplated  road  and  establish  the 
same.''  Among  others,  appellant  requested  this  charge,  in  substance, 
that  when  the  petition  is  granted  by  the  court,  the  commissioners  court 
shall  appoint  a  jury  of  five  free-holders  to  review  and  lay  out  the  road, 
and  report  to  said  court  under  oath;  and  that  it  is  necessary  for  said 
report  to  contain  the  boundaries  of  the  road  as  laid  out,  and  that  the 
field  notes  of  such  survey  or  description  of  the  road,  shall  be  included 
in  the  report  of  the  jury;  and  if  adopted,  it  shall  be  recorded  in  the 
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minutes.  And  if  the  State  fails  to  show  that  this  was  done,  the  testi- 
mony would  not  sustain  the  verdict.  We  believe  the  court  should  have 
given  the  requested  instruction.  The  statute  makes  it  necessary  to  lay 
out  the  road,  and  in  the  report  of  the  jury  of  review  to  describe  the 
road  by  metes  and  boimds.  We  are  of  opinion  that,  under  the  facts 
stated,  the  evidence  is  not  sufficient  to  convict.  It  does  not  meet  that 
requirement  of  the  law  which  is,  that  the  obstruction  must  be  willfully 
made.     The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Leokabo  Howabd  v.  The  State. 

No.  3409.     Decided  February  14,  1905. 

Lottery — Statutes  Construed — ^Insufficiency  of  Evidence. 

Where  the  indictment  charged  the  defendant  with  violating  article  377, 
Penal  Code,  by  establishing  a  lottery,  but  did  not  charge  him  with  a  violation 
under  the  second  clause  of  said  article,  with  disposing  of  property ;  and  there 
was  no  evidence  to  show  that  he  established  the  lottery  in  question,  but  only 
testimony  that  defendant  was  in  the  room  and  handled  tickets  and  turned  the 
wheel,  etc.,  there  was  not  sufficient  evidence  to  convict  him  of  establishing  a 
,  lottery,  and  the  testimony,  with  reference  to  disposing  of  property,  should  not 
have  been  admitted  under  the  indictment  ' 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried  below 
before  Hon.  J.  K.  P.  Gillaspie. 

Appeal  from  a  conviction  of  establishing  a  lottery;  penalty,  a  fine 
of  $100. 

The  opinion  states  the  case. 

BrocJcman  &  Kahn,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  charging  part  of  the  indict- 
ment is  that  appellant  *Mid  then  and  there  unlawfully  establish  a  lot- 
tery, for  the  purpose  of  exposing  money  to  be  by  lot  and  chance  of 
certain  drawings  to  be  disposed  of  and  distributed  to  and  among  the 
persons  who  should  become  the  purchasers  of  tickets  therein,  said  lottery 
commonly  known  as  policy,  a  more  particular  description  of  which  said 
lottery  and  the  mode  of  carrying  it  on  is  to  the  said  grand  jurors  un- 
known.'* Article  373,  Penal  Code,  is  as  follows:  ^1f  any  person  shall 
establish  a  lottery  or  dispose  of  any  estate,  real  or  personal  by  lottery, 
he  shall  be  fined  not  less  than  $100  nor  more  than  $1,000.  The  charg- 
ing part  of  this  indictment  undertakes  to  include  only  the  first  section  of 
the  statute;  that  is  ^'establishing  a  lottery.*'  It  does  not  include  the 
second,  which  relates  to  disposing  of  any  estate,  real  or  personal  by 
lottery.     There  are  two  ways  it  seems  by  which  this  statute  may  be 
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violated;  (1)  by  establishing  a  lottery;  and  (2)  by  disposing  of  property. 
C.  H.  Abbott  was  permitted  to  testify  that  about  the  time  alleged  in 
the  indictment  he  saw  defendant  in  the  room  up  over  a  grocery  store,  in 
the  city  of  Houston,  Texas,  and  saw  defendant  take  tickets  and  lay 
them  on  a  table  at  the  wheel  called  "policy/'  The  same  witness  testi- 
fied that  he  bought  a  policy  ticket  about  the  time  alleged  in  the  in- 
dictment in  the  room  at  the  place  where  he  claims  he  saw  defendant, 
but  did  not  buy  it  from  defendant  and  did  not  know  defendant  had 
anything  to  do  with  it.  Various  objections  were  urged  to  the  intro- 
duction of  this  testimony,  which  we  think  are  well  taken.  If  appellant 
exposed  a  lottery  ticket  he  might  be  guilty  under  the  second  clause  of 
the  statute,  but  not  under  the  first;  and  certainly  he  would  not  be 
responsible  for  a  sale  of  the  ticket  by  any  one  else,  unless  he  was 
shown  to  have  been  connected  .with  or  acted  in  concert  with  the  seller, 
or  was  acting  with  those  who  established  the  lottery.  Some  of  this 
evidence  might  have  been  pertinent,  if  defendant  had  been  charged  with 
disposing  of  the  tickets.  But  all  the  evidence  in  the  case  fails  to  show 
that  appellant,  as  we  understand  the  record,  had  anything  to  do  with 
establishing  it,  unless  it  be  shown  in  the  evidence  that  he  was  seen 
at  one  time  with  money  in  his  hand  in  the  house  where  many  people 
were  assembled  and  betting  at  the  lottery,  or  by  the  further  evidence  that 
he  is  shown  at  one  time  to  have  turned  the  policy  wheel,  which  witnesses 
show  could  have  been  done  by  one  of  the  interested  parties,  or  by  any 
one  designated  by  the  holders  of  tickets.  In  our  judgment,  this  testi- 
mony should  have  been  excluded. 

Burke  was  permitted  to  testify  that  at  one  time  while  he  was  in  the 
room  described  by  Abbott,  he  saw  defendant  walk  around  but  doing 
nothing  else  except  that  he  saw  him  across  the  room  with  what  he 
thought  was  money  in  his  hand.  Burke  also  testified  that  he  bought 
a  ticket  for  15  cents,  and  drew  $27  on  it.  He  further  testified  ^  that 
defendant  did  not  sell  him  the  ticket,  nor  pay  him  the  money,  nor 
have  any  connection  with  it.  This  testimony  was  objected  to,  and  the 
objection  should  have  been  sustained.  There  are  quite  a  number  of 
errors  assigned,  and  other  matters  suggested,  but  without  going  into 
a  detailed  statement  of  the  facts,  we  believe  the  evidence  is  not  sufficient 
to  show  that  appellant  was  acting  with  or  concerned  in  the  establishment 
of  the  lottery.  It  may  be  the  fact  that  appellant  turned  tlie  wheel 
and  handled  the  ticket  on  the  occasion  mentioned  by  one  of  the  wit- 
nesses tended  to  show  that  he  was  connected  with  it  in  some  way,  but 
it  is  not  sufficient  to  show  that  he  established  the  lottery.  The  fact  that 
he  was  in  the  room  with  the  crowd  was  no  stronger  evidence  against 
him  of  the  establishment  of  the  lottery,  then  it  was  against  Abbott, 
Burke  and  other  witnesses.  Not  being  on  trial  for  disposing  of  lottery 
tickets,  and  the  evidence  not  being  sufficient  to  show  that  he  established 
a  lottery,  as  well  as  on  account  of  the  errors  in  admitting  testimony, 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Digitized  by  LjOOQ IC 


1906.]  Counts  v.  The  State.  329 


S.  C.  Counts  v.  The  State. 

No.  3359.     Decided  February  14,  1906. 

1. — Adultery— Continuance. 

Where  upon  trial  for  adultery  the  application  for  a  continuance  set  up  allega- 
tions which  were  entirely  too  general  and  failed  to  show  an  opportunity  for  knowl- 
edge on  the  part  of  the  absent  witness,  there  was  no  error  in  overruling  the  same. 

2. — Same — Affldaylts  Attached  After  Motion  Was  Heard. 

Where  upon  appeal  from  conviction  for  adultery,  the  bill  of  exceptions  upon  the 
motion  for  continuance  showed  that  the  attached  affidavits  to  same  were  made 
after  said  motion  was  acted  upon,  they  wnll  not  be  considered. 

8. — Same — ^Two  Bays  After  Information  Filed — ^Waiver — Diligence. 

Where  upon  trial  for  adultery,  after  motion  for  continuance  was  overruled  and 
defendant  had  announced  ready  for  trial,  and  the  jury  had  been  empanelled,  de- 
fendant's counsel  called  the  court's  attention  to  the  fact  that  two  days  had  not 
expired  since  the  filing  of  the  information  in  which  to  prepare  for  trial;  and  it 
was  nowhere  made  manifest  that  defendant's  rights  were  injured,  or,  that  there 
was  any  pleading  he  desired  to  file,  or  any  step  he  desired  to  take  in  order  to  get 
ready  for  trial  of  which  he  was  deprived  on  account  of  his  not  having  said  two 
days.     Held,  that  defendant  waived  his  right. 

4. — Same — ^Harmless  Error — ^Evidence — ^Bill  of  Exceptions. 

Upon  trial  for  adultery,  it  was  error  to  admit  evidence  that  defendant  asked 
witness  to  go  on  his  bond  in  another  county,  and  that  witness  did  not  know  what 
the  bond  was  for,  etc. ;  but  in  as  much  that  the  bill  of  exceptions  does  not  show 
that  this  testimony  was  of  a  character  to  have  injured  defendant,  the  error  was 
harmless. 

5. — Same — ^Argument  of  Counsel — ^Defendant's  Failure  to  Testify. 

Where  upon  trial  or  adultery,  the  State  offered  in  evidence  a  certified  copy  of 
the  original  marriage  license,  to  which  defendant  objected  because  it  was  not  the 
original,  and  in  answer  to  this  objection  the  county  attorney  remarked  that  the 
original  was  in  the  possession  of  defendant  and  the  State  could  not  produce  it,  the 
reference  was  not  one  to  defendant's  failure  to  testify. 

6. — Same — ^Evidence — ^Identity  of  Prosecutrix — Bill  of  Exceptions. 

Upon  a  trial  for  adultery,  where  the  State  was  permitted  to  introduce  testimony 
that  the  witness  lived  near  the  house  of  defendant's  paramour,  and  that  on  one 
occasion  he  saw  him  drive  up  to  said  house  with  a  woman  in  the  buggy  with  him, 
and  saw  them  kissing  one  another,  but  did  not  know  whether  it  was  defendant's 
paramour,  but  thought  so;  and  the  bill  of  exceptions  did  not  show  that  other 
persons  lived  at  said  hou2$e  besides  said  paramour;  and  there  was  evidence  that 
defendant  was  in  the  habit  of  driving  out  to  said  house,  and  the  bill  did  not  nega- 
tive this  fact,  there  was  no  error  in  admitting  the  testimony. 

7. — Same — ^Acts  and  Declarations  of  Third  Party— Harmless  Error. 

Upon  trial  for  adultery,  there  was  no  error  to  show  where  defendant's  paramour 
lived  and  that  the  State's  witness  saw  defendant  go  there,  etc.,  and  the  statement 
of  witness  that  he  had  gone  to  see  the  officers  about  his  affair,  may  not  have  been 
admissible  but  could  not  injure  defendant 

8. — Same — Charge  Refused — Carnal  Intercourse. . 

Upon  a  trial  for  adultery,  a  requested  charge  limiting  the  jury  to  a  particular 
occasion  as  to  whether  the  parties  had  carnal  intercourse,  was  correctly  refused, 
and  the  court  properly  charged  that  if  the  parties  had  such  intercourse  within  the 
time  covered  by  the  indictment  they  should  convict. 

9. — Same — Case  Stated — Sui&ciency  of  Evidence — Circumstantial  ETidence. 

Where  upon  trial  for  adultery  the  defendant  was  shown  to  have  frequented  the 
house  of  his  paramour,  staying  there  at  nights,  furnishing  and  buying  her  supplies, 
groceries,  etc.,   that  she  lived  alone   in  said   house,   and  that  during   that  time 
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defendant  made  his  home  there,  taking  his  meals  there,  etc.,  and  was  constantly 
in  her  company,  riding  and  walking  together,  etc.,  and  upon  one  occasion  seen 
lying  together  on  the  bed.  Held,  that  these  facts  proved  circumstantially  that  the 
parties  were  living  together  and  had  carnal  intercourse. 

Appeal  from  the  County  Court  of  Erath.  Tried  below  before  Hon. 
M.  J.  Thompson. 

Appeal  from  a  conviction  of  adultery;  penalty,  a  fine  of  $250. 
The  opinion  states  the  case. 

Nugent  &  Carter,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  adultery,  and 
his  punishment  fixed  at  a  fine  of  $250;  hence  this  appeal.  Appellant 
made  a  motion  for  continuance,  which  was  overruled.  It  seems  that 
two  of  the  alleged  absent  witnesses,  John  Morgan  and  W.  P.  Hammers, 
were  present  in  court  and  were  not  introduced  by  appellant.  So  the 
application  as  to  them  passes  out.  Will  Morgan  was  not  present.  No 
diligence  was  shown  for  any  of  the  witnesses.  The  excuse  for  the  lack 
of  diligence  set  up  was,  that  there  was  an  agreement  between  appellant 
and  the  assistant  county  attorney  to  dismiss  the  case.  The  record  in 
connection  therewith,  in  our  opinion,  disposes  of  this  agreement.  The 
testimony  from  Will  Morgan  was  merely  to  the  eflfect  that  during  most 
of  the  time  alleged  in  the  indictment  as  constituting  the  period  of 
adultery,  appellant  had  lived  in  DeLeon.  That  part  of  the  time  he 
had  lived  in  Dublin,  with  his  wife  and  family,  but  during  none  of 
said  time  had  he  lived  with  Maggie  Day.  That  they  had  not  occupied 
the  same  house  together;  that  they  did  not  live  together  in  Dublin. 
We  take  it,  that  the  allegations  here  are  entirely  too  general  and  .fail 
to  show  an  opportunity  for  knowledge  on  the  part  of  the  absent  witness 
Morgan.  We  do  not  believe  the  court  erred  in  overruling  the  application 
for  continuance;  nor  was  there  any  error  in  the  action  of  the  court 
with  reference  to  giving  appellant  time  to  reduce  his  application  to 
writing.  As  explained  by  the  court  this  opportunity  was  afforded 
appellant,  and  he  declined  to  avail  himself  of  it. 

In  connection  with  the  bill  of  exceptions  on  the  motion  for  contin- 
uance, there  are  some  afiidavits  attached,  which  were  made  after  said 
motion  was  acted  upon.  They  are  not  in  such  shape  as  to  be  considered 
a  part  of  the  motion  or  in  connection  therewith. 

During  the  progress  of  the  trial,  and  after  the  State  and  defendant 
had  announced  ready,  and  the  jury  had  been  selected,  defendants 
counsel  asked  to  see  the  information,  and  called  the  court's  attention 
to  the  fact  that  defendant  objected  to  any  further  proceeding  in  the 
case,  because  the  information  showed  to  have  been  filed  on  the  27th 
of  March,  1905,  and  that  he  had  not  been  allowed  two  full  days  (the 
time  allowed  by  the  statute)   to  prepare  his  defense  and  file  written 
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pleadings  in  this  case;  and  appellant  then  desired  the  court  to  continue 
said  case  until  he  could  have  time  to  prepare  his  defense.  The  court 
explains  this  by  stating  that  the  information  was  shown  to  have  been 
filed  early  on  March  27,  and  the  case  was  called  in  the  afternoon  of 
March  29.  According  to  this  statement  appellant  did  not  have  two 
full  days  in  which  to  prepare  for  trial  after  the  information  was  filed. 
See  White's  Ann.  C.  C.  P.,  art.  567,  and  authorities  cited  thereunder. 
This  he  was  entitled  to,  unless  he  waived  the  same,  either  expressly 
or  by  implication.  It  appears  that  he  made  mo  objection  when  the 
case  was  called ;  nor  did  he  ask  for  time  in  which  to  prepare  for  trial, 
but  filed  a  motion  for  continuance,  which  was  overruled.  This  was 
done,  without  calling  the  attention  of  the  court  to  the  information, 
or  requesting  time;  but  went  into  the  trial  and  the  jury  was  em- 
paneled. It  seems  that  appellant  had  not  looked  at  the  information 
or  .the  date  of  filing  the  same  prior  to  the  selection  of  the  jury.  No 
excuse  is  shown  for  failing  to  do  this.  Nor  is  it  anywhere  made  manifest 
that  appellant's  rights  were  injured,  or  that  there  was  any  pleading 
he  desired  to  file,  or  any  step  he  desired  to  take  in  order  to  get  ready 
for  trial  of  which  he  was  deprived  on  account  of  his  not  having  said 
two  days.  Under  the  circumstances  here  stated,  we  believe  appellant 
did  not  use  that  diligence  in  demanding  his  right  to  the  two  days 
which  the  law  would  seem  to  require.  On  the  contrary,  his  going  to 
trial  without  insisting  on  these  two  days  was  in  effect  a  waiver  of  the 
same. 

By  appellant's  third  bill  of  exceptions,  he  questions  the  action  of 
the  court  permitting  Sneed  to  testify  that  he  saw  defendant,  Counts 
at  Anson,  in  Jones  County,  last  summer,  and  also  saw  Maggie  Day 
there;  did  not  know  whether  they  were  together  or  not;  they  stopped 
at  the  same  hotel;  could  not  say  whether  or  not  they  occupied  the 
same  room.  Suppose  there  was  a  charge  of  some  kind  preferred  against 
him  there  at  that  time.  Saw  Counts  coming  to  the  courthouse  with 
the  sheriff  and  Counts  asked  him  to  go  on  his  bond,  and  he  went  on 
his  bond ;  don't  know  what  the  bond  was  for  and  never  read  it.  They 
arrested  Counts  on  some  kind  of  charge,  but  did  not  know  what  it 
was  for.  Defendant  objected  to  this  on  the  ground  that  it  was  acts 
and  declarations  tending  to  show  an  offense  in  Jones  County,  a  different 
county  from  Erath,  where  defendant  is  on  trial  and  over  which  the 
trial  court  would  have  no  jurisdiction;  and  tended  to  show  an  extrane- 
ous offense  against  defendant;  that  such  testimony  was  not  relevant 
or  material,  and  was  calculated  to  prejudice  defendant  with  the  jury. 
So  far  as  this  bill  is  concerned,  we  are  left  utterly  in  the  dark  as  to 
what  the  bond  was  for.  It  does  not  indicate  that  it  was  for  any  offense 
but  that  he  was  arrested  on  some  kind  of  a  charge.  As  far  as  this 
bill  shows,  the  arrest  may  have  been  on  no  charge  at  all.  It  may  have 
been  a  witness  bond,  or  bond  of  some  character:  as  to  this  we  are  not 
informed.  We  do  not  believe  the  testimony  was  admissible;  but  it  fails 
to  show  that  the  testimony  was  of  a  character  to  have  injured  appellant. 
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Tliere  is  a  bill  of  exceptions  to  the  remark  of  the  county  attorney, 
in  the  presence  and  hearing  of  the  jury,  with  regard  to  the  marriage 
license.  He  is  shown  to  have  stated:  "The  original  marriage  license 
is  in  the  possession  of  the  defendant,  and  the  State  cannot  produce 
it.  The  law  requires  the  county  clerk  to  send  it  to  him,  after  return 
is  made  on  it."  The  objection  urged  to  this  remark  is,  that  it  wa^  in 
the  presence  and  hearing  of  the  jury,  and  referred  to  appellant's  failure 
to  testify.  The  court  explains  this  by  stating  that  the  State  oflFered  in 
evidence  a  certified  eopy  of  the  original  marriage  license.  To  this 
defendant  objected,  because  it  was  not  the  original',  and  in  answer  to 
this  objection,  the  county  attorney,  in  connection  with  offering  the 
evidence  made  the  remark.  We  do  not  believe  this  could  possibly  have 
referred  to  appellant^s  failure  to  testify. 

We  do  not  believe  the  court  erred  in  refusing  to  exclude  the  testimony 
of  J.  E.  Bo3mton  to  the  effect  that  he  lived  in  about  seventy-five  or 
one  hundred  yards  of  the  house  that  Maggie  Day  lived  in ;  that  on  one 
occasion  he  saw  appellant  (Counts)  drive  up  to  the  house  mentioned, 
with  a  lady  in  the  buggy  with  him,  and  saw  them  kissing  one  another; 
that  he  did  not  know  it  was  Maggie  Day  he  saw  kissing  defendant,  but 
supposed  it  was;  that  he  did  not  know  who  that  woman  was.  To 
which  testimony  defendant  objected  at  the  time,  because  it  was  not 
shown  who  the  woman  was  that  Counts  was  with.  It  was  not  shown 
to  be  Maggie  Day,  and  the  testimony  was  accordingly  irrelevant  and 
immaterial.  All  of  the  environments  connected  with  this  transaction 
do  not  appear  to  be  stated  in  the  bill.  The  bill  does  show,  however, 
that  he  saw  Counts  drive  up  to  the  house,  as  we  take  from  the  general 
terms  of  the  bill,  at  which  Maggie  Day  lived;  and  that  he  took  the 
woman  to  be  Maggie  Day.  Now,  if  it  had  been  shown  that  other 
persons  lived  at  said  house  than  Maggie  Day,  then  some  question  as 
to  the  identity  of  the  party  being  Maggie  Day  might  be  presented. 
But  if  it  is  assumed  that  Maggie  Day  was  the  only  person  that  lived 
at  said  house,  which,  in  the  absence  of  a  counter-showing  it  seems 
will  be  presumed,  then  the  inference  is  very  strong  that  she  must  have 
been  the  party;  and  if  in  addition  to  this  appellant  was  in  the  habit 
of  driving  out  with  Maggie  Day,  the  inference  would  be  still  stronger. 
The  bill  does  not  negative  this.  So  we  take  it  that  in  the  shape 
in  which  the  bill  is  presented,  the  court  did  not  err  in  admitting  this 
testimony. 

The  State's  witness,  Williams,  testified  that  he  lived  near  Maggie 
Day,  in  the  town  of  Dublin,  Texas,  and  saw  defendant  Counts  go  there ; 
that  he  had  gone  to  see  the  officers  about  this  affair.  This  testimony 
was  objected  to  on  the  ground  that  it  was  acts  and  declarations  of 
parties  not  in  the  presence  of  the  defendant;  that  the  question  was 
leading,  irrelevant  and  immaterial,  and  tends  to  show  an  extraneous 
offense,  and  is  not  admissible  for  any  purpose.  We  take  it  that  it 
was  competent  to  show  where  Maggie  Day  lived,  and  that  witness  saw 
defendant,  Counts,  go  there;  and  that  it  relates  to  the  offense  charged 
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against  this  appellant.  The  facts  stated^  that  the  witness  had  gone 
to  see  the  officers  about  this  affair,  may  not  be  admissible,  still  we 
fail  to  see  how  it  could  injure  appellant.  Appellant  asked  the  following 
special  instruction:  "You  are  instructed  that  although  you  find  from 
the  evidence  beyond  a  reasonable  doubt  that  S.  C.  Counts  and  Maggie 
Day,  did  live  together,  and  that  S.  C.  Counts  was  then  and  there  a 
married  man,  you  can  not  convict  the  defendant  unless  you  further 
find  beyond  a  reasonable  doubt  that  S.  C.  Counts,  on  or  about  March 
14,  1905,  did  have  carnal  knowledge  of  the  said  Maggie  Day,  and 
no  other  woman,  and  exclude  every  other  reasonable  hypothesis  than 
defendants  guilt."  This  charge  was  insisted  on,  because  appellant 
says  the  evidence  tended  to  show  that  on  several  occasions  defendant 
was  seen  with  a  woman  whom  the  witnesses  did  not  know,  and  there 
was  evidence  tending  to  show  that  Maggie  Day  might  not  have  been 
the  correct  name  of  the  woman  as  alleged.  The  court  gave  a  charge 
on  circumstantial  evidence,  which  we  think  sufficiently  covered  the 
ground  of  the  special  instruction.  The  jury  were  not  required  to 
believe  that  on  any  particular  occasion  the  parties  had  carnal  inter- 
course, but  if  they  gathered  from  any  occasion  within  the  time  cov- 
ered by  the  indictment  the  parties  lived  together,  and  had  carnal 
intercourse,  and  they  found  this  by  circumstantial  evidence,  it  was 
sufficient,  and  the  court's  charge  sufficiently  presented  this  matter. 

Nor  was  the  court  required  to  give  the  requested  charge  with  refer- 
ence to  the  county  attorney's  conmient  before  the  jury  with  reference 
to  appellant's  possession  of  the  marriage  license.  As  before  stated, 
this  was  not  and  could  not  be  considered  under  the  circumstances  a 
reference  to  the  appellant's  failure  to  testify. 

Appellant  further  insists  that  this  cause  should  be  reversed,  because 
the  evidence  is  not  sufficient  to  support  the  verdict  of  the  jury;  there 
being  no  evidence  showing  any  act  of  intercourse  between  defendant 
and  Maggie  Day.  We  do  not  concur  with  tliis  view  of  the  case.  As 
heretofore  stated,  carnal  intercourse  could  be  proved  circumstantially, 
and  we  believe  it  was.  Appellant  was  shown  to  frequent  the  house 
where  Maggie  Day  lived,  staying  there  at  nights,  furnishing  and  buying 
her  supplies,  groceries,  etc.  Maggie  Day  lived  alone  at  the  house. 
In  fact,  while  she  was  living  there.  Counts  made  her  house  his  home. 
His  family  at  the  time  lived  in  another  town  to  wit:  DeLeon.  He 
took  his  meals  at  her  house,  was  seen  regularly  going  there  at  night, 
and  going  away  from  there  in  the  morning.  They  were  constantly 
in  each  other's  society,  riding  and  walking  together,  going  off  and 
returning  on  the  train  together.  On  one  occasion,  appellant  was  seen 
early  in  the  morning  crawling  from  his  room  to  her  bed,  where  she 
was  at  the  time  lying;  and  on  another  occasion  they  were  seen  by 
another  witness  lying  on  the  bed  together.  These  and  other  circum- 
stances shown  in  this  record  establish  circumstantially  that  these  parties 
were  not  only  living  together,  but  were  having  carnal  intercourse. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 
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Bob  James  v.  The  State. 

No.  3324.     Decided  February  14,  1906. 

local  Option-^Intozioant — Sufficiency  of  Evidence — ^Frosty — ^Test. 

The  test  of  the  intoxicating  properties  of  liquid  does  not  depend  on  the  name 
used  or  the  name  under  which  any  such  liquid  was  sold,  but  on  the  fact  whether 
such  liquid  drank  in  reasonable  quantities,  such  as  a  human  stomach  could  hold, 
would  intoxicate.  See  evidence  in  opinion  held  sufficient  to  support  judgment  of 
conviction. 

Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  Hon. 
Tom  C.  Bradley. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDEESON",  Judge. — Appellant  was  convicted  of  violating  the 
local  option  law,  his  punishment  fixed  at  a  fine  of  $25  and  twenty  days 
confinement  in  the  county  jail:  hence  this  appeal. 

The  statement  of  facts  shows  that  about  the  time  alleged  in  the 
indictment,  Calle  Fletcher  bought  from  appellant  about  two  dozen 
bottles  of  Frosty,  or  what  was  sold  to  him  as  Frosty.  That  he  and 
some  other  boys  went  to  an  occasion  at  Boyd's  schoolhouse,  and  drank 
the  Frosty  there,  and  some  of  the  boys  became  intoxicated.  The  testi- 
mony also  tends  to  show  that  it  might  have  been  beer  and  not  Frosty. 
It  is  also  shown  that  Calle  Fletcher,  and  some  of  the  boys,  drank 
whisky  on  that  day,  but  the  whisky  was  drunk  sometime  prior  to  the 
drinking  of  the  beer.  The  testimony  indicates  that  the  last  whisky 
drank  by  any  of  them  was  about  3  o'clock  in  the  day,  and  the  beer 
was  drank  that  night  after  7  or  7 :30  o'clock.  The  testimony  for  the 
defendant  shows  that  the  decoction  sold  was  Frosty,  and  that  they 
kept  no  beer  in  stock ;  that  Frosty  was  a  non-intoxicant,  and  would  not 
make  dinink.  The  question  of  whether  or  not  the  liquid  sold,  called 
Frosty,  was  intoxicating,  in  our  opinion  was  fairly  submitted  by  the 
court,  if  not  in  the  court's  original  charge  in  the  requested  charges 
which  were  given;  and  the  jury  having  found  it  was  an  intoxicant, 
we  can  see  no  reason  why  the  verdict  and  judgment  of  the  court  should 
be  reversed.  We  have  held  that  the  intoxicating  properties  of  liquids 
did  not  depend  on  the  name  used  or  the  name  under  which  any  such 
liquid  was  sold,  but  on  the  fact  whether  such  liquid  drank  in  reasonable 
quantities,  such  as  the  human  stomach  would  hold,  would  make  drunk 
or  intoxicate,  was  the  real  test.  The  evidence  here  shows  that  it  did 
intoxicate,  and  the  judgment  must  be  aflSrmed.     KTor,  in  our  opinion, 
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does  it  make  any  difference  that  some  of  the  parties  may  have  drank 
whisky  some  hours  previous  to  drinking  the  Frosty.  In  our  opinion, 
the  evidence  fails  to  show  that  the  whisky  was  drunk  so  proximate  in 
point  of  time  to  the  drinking  of  the  Frosty  as  to  have  entered  into 
combination  with  the  beer  to  have  made  the  parties  drunk.  There 
being  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


S.  W.  Lane  v.  The  State. 

No.  3509.     Decided  February  14,  1906. 

1. — ^Looal  Option — Evidenoe— -Extraneons  Oifense— System. 

Upon  a  trial  for  a  violation  of  the  local  option  law,  testimony  that  another 
party  had  a  transaction  with  the  defendant,  which  looked  suspicious  but  was  not 
similar  to  the  transaction  proven  in  the  cane,  was  inadmissible. 

8. — Same— -Evldenoe — ^Declarations  by  Defendant. 

Upon  a  trial  for  a  violation  of  the  local  option  law,  declarations  by  defendant 
subsequent  to  the  alleged  sale  that  the  internal  revenue  man  was  in  town,  and 
that  he  borrowed  money  from  the  bank,  was  inadmissible. 

8. — Same— Charge  Refused — Sale. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  showed 
that  the  prosecutor  took  two  pint  bottles  of  whiskey  from  defendant's  wagon  and 
threw  two  dollars  under  the  wagon  in  the  absence  of  the  defendant,  it  was  not 
suflScient  on  the  part  of  the  court  to  have  simply  defined  a  sale  in  abstract  terms, 
and  it  was  error  to  have  refused  a  requested  charge  that  the  jury  must  believe 
beyond  a  reasonable  doubt  that  defendant  and  the  prosecutor  made  a  contract  by 
which  defendant  sold  and  delivered  the  said  prosecutor  the  liquor,  and  that  unless 
there  was  a  prior  agreement  that  the  sale  should  be  made  in  the  form  disclosed  by 
said  evidence  to  acquit  the  defendant 

4. — Same — Case  Stated — ^Insnl&ciency  of  Evidence. 

Where  upon  trial  for  a  violation  of  the  local  option  law  there  was  no  testimony 
showing  that  defendant  knew  of  what  was  done  with  reference  to  the  whisky  by 
the  alleged  purchaser,  or  that  he  got  the  money  therefor,  or  that  there  was  a  prior 
understanding  as  to  the  manner  of  sale,  the  conviction  cannot  be  sustained. 

Appeal  from  the  County  Court  of  Young.  Tried  below  before  Hon. 
Jo  W.  Akin. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty^  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

John  C.  Kay  and  C,  W.  Johnson,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  violating  the 
local  option  law,  and  the  punishment  fixed  at  a  fine  of  $25  and  twenty 
days  in  jail.  The  evidence  here  shows  that  the  alleged  sale  of  the 
intoxicating  liquor  was  at  a  reunion  in  Young  County,  which  was 
held  from  the  16th  to  18th  of  August,  inclusive.  Appellant  and  his 
father-in-law  and  partner   (H.  M.  Jones)   kept  a  restaurant  at  said 
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reunion  grounds,  and  in  connection  therewith  sold  cold  drinks,  ice- 
cream and  lemonade.  A  covered  wagon  was  near  their  stand,  and  the 
testimony  showed  that  this  wagon  belonged  to  Jones;  that  in  said 
wagon  were  some  dozen  or  more  bottles  of  whisky,  marked  Hill  &  Hill. 
It  is  also  shown  that  some  five  or  six  days  prior  to  the  reunion, 
appellant  ordered  shipped  to  him  by  express  $83  worth  of  Hill  &  Hill 
whisky  which  he  received.  It  is  also  reasonably  shown  that  the  whisky 
in  said  wagon  belonged  to  appellant,  and  was  the  same  whisky  received 
by  him  through  the  express  company.  The  evidence  as  to  the  particular 
sale  charged  to  have  been  made  to  Steen  was  to  the  effect,  following: 
that  Steen  came  by  the  wagon,  looked  in,  saw  some  dozen  bottles  of 
Hill  &  Hill  whisky  in  the  box,  and  he  took  two  pint  bottles  from  the 
box,  and  threw  $2  under  the  wagon;  and  that  neither  appellant  nor 
his  partner  were  present  at  the  time,  but  were  in  the  restaurant. 
There  was  no  testimony  showing  that  appellant  saw  what  prosecutor 
did  with  reference  to  taking  the  whisky  or  throwing  the  money  under 
the  wagon,  or  that  appellant  or  his  partner  got  said  money. 

There  are  bills  of  exception  to  testimony  introduced  by  the  State 
against  appellant  The  State  introduced  evidence  to  the  effect  that 
another  party,  to  wit :  one  Stone  had  a  whisky  transaction  with  appellant 
during  said  reunion.  This  was  introduced  by  the  State  evidently  to 
show  system.  The  facts  in  connection  therewith  were  as  follows: 
"That  Stone  asked  defendant  on  one  night  during  said  reunion,  'if 
anything  was  doing  ?^  Defendant  said,  'may  be  so,'  and  then  walked 
off  about  fifty  yards  or  more.  Stone  followed,  saw  him  put  a  pint 
bottle  of  whisky  in  the  grass,  and  he  came  up,  got  it,  and  drank  it; 
that  he  afterwards  offered  to  pay  appellant  for  the  same,  but  appellant 
refused  to  receive  the  money/'  This  looks  like  a  suspicious  transaction, 
but  was  not  similar  to  the  transaction  proven  iq  this  case.  So  we  do 
not  think  it  was  admissible. 

The  State  also  introduced  a  money  transaction  beti;«:een  appellant 
and  the  bank,  in  which  he  borrowed  $35,  and  in  that  connection 
remarked,  "that  the  internal  revenue  man  was  in  town.'*  Even  if  this 
testimony  showed  that  he  used  that  money  to  pay  the  Internal  Revenue 
License,  it  was  subsequent  to  the  alleged  sale,  and  we  do  not  think  it 
was  admissible. 

The  court  gave  only  a  general  charge  on  the  subject  of  sale,  as  fol- 
lows: "A  sale  within  the  meaning  of  the  law,  is  a  transfer  of  property 
having  some  value  for  a  reasonable  consideration  in  money  or  other 
things  of  value.  The  person  parting  with  the  property  and  receiviug 
the  consideration  is  in  law  called  the  seller,  and  the  person  parting 
with  the  price  and  receiving  the  goods  or  property  is  called  the  buyer, 
and  IQ  determining  whether  a  sale  has  been  made  the  jury  will  view 
the  parties  in  the  light  of  buyer  and  seller  as  above  explained,  and 
from  that  standpoint  determine  whether  any  property  has  been  parted 
with,  anci  if  so  was  it  for  a  valuable  consideration.  A  sale  may  be 
shown  by  direct  proof  or  it  may  be  shown  by  facts  and  circumstances.*' 
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Then  follows  a  charge  on  circumstantial  evidence  necessary  to  show 
a  sale.  While  the  court's  charge  in  general  terms  may  have  been  correct, 
we  do  not  believe  it  was  full  enough  or  applicable  to  the  question  raised 
by  appellant.  Appellant  asked-  certain  charges,  which  we  believe  did 
present  the  questions  upon  which  he  relied,  and  this  should  have  been 
given.  The  special  charges  on  this  subject  requested  and  refused  were, 
as  follows :  "The  jury  must  believe  from  the  evidence  beyond  a  reasona- 
ble doubt  that  the  defendant  and  the  witness  Steen  made  a  contract, 
by  which  defendant  sold  and  delivered  to  said  Steen  intoxicating 
liquor,  or  you  must  acquit  defendant.  And  it  is  not  sufiScient  that 
said  Steen  got  two  bottles  of  whisky,  and  left  $2,  unless  tliere  was  a 
prior  agreement  that  the  sale  should  be  made  in  that  form,  and  the 
sale  in  this  charge  is  the  same  as  defined  in  the  main  charge.^'  In 
view  of  the  testimony  we  believe  the  special  requested  charge  should 
have  been  given. 

Moreover,  we  would  state  that  we  do  not  believe  the  testimony  is 
sufficient  to  sustain  the  verdict.  There  is  no  testimony  showing  that 
appellant  knew  of  what  was  done  with  reference  to  the  whisky  by 
the  alleged  purchaser,  much  less  is  there  any  testimony  showing  that 
he  got  the  money  the  alleged  purchaser  says  he  threw  under  the  wagon. 
Unless  there  was  some  prior  understanding,  that  the  sale  should  be 
made  between  the  parties  in  that  manner,  or  there  was  some  testimony 
at  least  tending  to  show  appellant  received  the  money,  knowing  or 
having  reason  to  believe  it  was  for  whisky  taken  from  the  wagon  by 
appellant,  he  could  not  be  convicted  of  a  sale  of  whisky. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Mack  Meroney  v.  The  State. 

No.  3588.     Decided  February  14,  1906. 

Punning  Ooonpation  Without  License— Ocenpation  Tax. 

The  statute  of  this  State  requires  that  after  the  tax  is  paid  for  pursuing  the 
occupation  of  liquor  dealer,  the  license  must  be  posted  in  a  conspicuous  place  in 
the  house;  and  a  defense  of  the  accused  that  he  believed  other  parties  had  paid 
his  tax,  when  he  had  no  license,  was  untenable. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
Hiram  S.  Lively. 

Appeal  from  a  conviction  of  pursuing  occupation  without  license; 
penalty,  a  fine  of  $450. 

The  opinion  states  the  case. 

"No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 
Vol.  48  Crim.— 22. 
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BROOKS,  Judge. — This  conviction  was  for  violating  the  occupation 
tax  law,  in  not  procuring  license  to  pursue  the  occupation  of  a  retail 
liquor  dealer,  the  punishment  being  fixed  at  a  fine  of  $450^  the  amount 
of  the  State  and  county  tax.  The  facts  shows  conclusively  that  appel- 
lant was  pursuing  the  occupation  of  selling  spirituous,  vinous  and  malt 
liquors,  without  a  license,  at  the  time  of  the  alleged  offense,  as  charged 
in  the  indictment.  It  is  further  shown  that  he  had  not  paid  his 
liquor-license-tax  as  required  by  law.  Appellant's  defense  was  that 
he  believed  other  parties  had  paid  his  tax,  and  secured  a  license  for 
him  to  pursue  this  occupation.  The  court  in  his  charge  submitted 
the  issue  of  mistake  of  fact  to  the  jury.  However,  we  do  not  believe 
this  defense  could  be  urged  here:  but  at  all  events,  appellant  secured 
the  benefit  of  it.  The  fact  that  he  made  arrangements  with  a  wholesale 
liquor  dealer  to  pay  his  tax,  which  had  not  been  paid,  would  not 
absolve  appellant  from  a  prosecution,  if  he  pursued  said  occupation 
without  paying  said  tax.  The  statutes  of  this  State  require  that  after 
the  tax  is  paid,  the  license  must  be  posted  in  a  conspicuous  place  in 
the  house.  The  statute  authorizing  prosecutions  for  failing  to  pay  the 
tax,  authorized  appellant  to  have  the  prosecution  dismissed*  upon  the 
payment  of  the  tax.  None  of  these  facts  appear  in  this  record.  No 
error  appearing,  the  judgment  is  afi&rmed. 

Affirmed. 


C.  L.  Harris  v.  The  State. 

No.  3446.     Decided  February  14,  1906. 

1. — ^Robbery — ^Impnninfir  Character  of  Witness — Qeneral  Eepntation  of  Witness 
— Practice — Cross-Examination — Stranger — Eebnttal. 
TTpon  a  trial  for  robbery  where  the  principal  State's  witness  who  was  a 
stranger  was  put  through  a  most  searching  and  rigid  cross-examination  tending  to 
bring  him  into  disrepute  before  the  jury,  and  directly  or  indirectly  impugning  his 
character  to  show  the  falsity  of  his  testimony,  there  was  no  error  in  permitting 
the  State  to  introduce  witnesses  to  show  the  good  reputation  of  said  State's  wit- 
ness for  truth  and  veracity,  before  defendant  placed  his  evidence  before  the  jury; 
besides  witnesses  for  the  defense  were  subsequently  introduced  whose  testimony 
made  serious  attack  upon  the  standing  of  said  State's  witness,  and  it  waa  there- 
fore immaterial  that  the  sustaining  evidence  of  the  State  was  not  brought  out 
simply  in  rebuttal.    Following  Phillips  v.  State,  19  Texas  Grim.  App.,  158. 

2. — Same — ^Impeachment  of  Witness — Charge  Eefnsed. 

TTpon  a  trial  for  robbery  where  the  impeaching  evidence  was  not  of  such  nature 
that  it  might  mislead  the  jury  into  convicting  for  another  offense,  or  bring  about 
an  increased  punishment  and  could  not  injuriously  affect  defendant,  and  such 
evidence  of  general  reputation  could  only  affect  the  State's  witness,  there  was  no 
error  in  refusing  a  special  charge  to  limit  said  testimony  to  the  purpose  of  Im- 
peachment. 

8. — Same — ^Withdrawal  of  Testimony — ^Blll  of  Exceptions — ^Declaration  of  Third 
Party. 
Where  on  trial  for  robbery  the  bill  of  exceptions  did  not  recite  what  the  con- 
versation was,  had  between  the  alleged  injured  party  and  a  third  party,  and  such 
conversation  was  drawn  out  by  the  defense,  there  was  no  error  in  the  refusal  of 
the  court  to  withdraw  said  testimony  by  special  charge. 
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-Harmless  Error — ^Leadinsr  Question. 
On  trial  for  robbery  where  the  facts  were  all  before  the  jury  so  clearly  and 
strongly  that  the  injured  party  was  forced  to  turn  over  his  money  at  the  muzzles 
of  pistols,  his  mere  statement  that  he  was  afraid  not  to  give  the  money  to  defend- 
ant, even  if  it  was  in  response  to  a  leading  question,  would  not  authorize  a  re- 
versal. 

5. — Same — Contradiction  of  Witness — ^Predicate— Question — ^ilnswer. 

Upon  a  trial  for  robbery  upon  cross-examination  of  defendant,  with  reference 
to  an  extraneous  offense,  which  laid  the  predicate  for  his  contradiction  by  other 
witnesses,  which  were  not  introduced  however,  the  defendant  denying  such  offense, 
there  was  no  error. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
James  M.  Harper. 

Appeal  from  a  conviction  of  robbery ;  penalty,  five  years  imprisonment 
in  the  penitentiary. 

The  facts  of  this  case  will  be  found  in  the  companion  case  of 
Delaney  v.  State,  49  Texas  Crim.  Rep., 

The  opinion  states  the  case. 

M.  W,  Stanton  &  A.  0.  Wilcox,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. —  This  is  a  conviction  for  robbery, 
and  a  companion  case  to  that  Delaney  v.  State,  decided  at  the  recent 
Tyler  Term,  1905.  In  the  main  the  questions  are  the  same  in  this 
as  in  Delaney's  case. 

One  of  the  questions  involved  in  this  case  not  in  the  other,  is  the 
admission  of  testimony  supporting  the  evidence  of  the  alleged  injured 
party,  Montague.  Montague  was  a  stranger  in  El  Paso,  passing  thi-ough 
that  point  from  Mexico,  to  San  Antonio,  and  was  in  the  city  of  El  Paso  a 
few  hours,  caused  by  the  delay  of  an  outgoing  train.  While  there  he 
was  induced  to  go  to  appellant's  saloon,  where  the  robbery  should  have 
occurred.  Montague  was  put  through  a  most  searching  and  rigid  cross- 
examination,  tending  to  bring  him  into  disrepute  before  the  jury.  Many 
of  the  questions  on  cross-examination  went  directly  or  indirectly  to 
impugn  his  character,  and  show  the  falsity  of  his  testimony  before 
the  jury.  Before  appellant  placed  his  evidence  before  the  jury,  the 
State  was  permitted  to  introduce  witnesses  to  show  the  good  reputation 
of  Montague  for  truth  and  veracity.  Exception  was  reserved  to  this. 
The  objection  urged  was  that  this  testimony  was  irrelevant,  that  the 
State  could  not  bolster  up  the  testimony  of  the  witness  whose  credibility 
had  in  no  wise  been  attacked,  and  especially  was  said  evidence  inad- 
missible at  the  time  it  was  introduced,  that  is,  before  the  introduction  of 
any  testimony  by  apj)ellant.  And  if  such  reputation  for  truth  and 
veracity  could  be  shown  at  all,  it  could  only  be  in  rebuttal.  Some  of 
these  objections  are  only  stated  as  ground  of  objection,  and  are  not 
verified  by  the  bill  of  exceptions  as  facts.    For  instance,  it  is  stated  as 
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a  ground  of  objection,  that  the  State  could  not  bolster  up  the  testimony 
of  his  witness  whose  credibility  had  in  no  wise  been  attacked.  If  this 
had  been  a  fact,  certified  by  the  court  or  made  to  appear  by  bill  of  ex- 
ceptions, it  would  have  presented  the  question  for  discussion,  but  being 
simply  stated  as  ground  of  objection,  the  court  is  not  required  to  notice 
it.  Be  that  as  it  may,  the  witness  was  subjected  to  a  most  rigid  cross- 
examination,  and  by  that  character  of  examination  which  tended  to 
bring  him  into  disrepute  before  the  jury,  and  indirectly  seriously  at- 
tacked his  testimony :  all  of  which  was  intended  to  convey  to  the  minds 
of  the  jury  that  his  whole  testimony  was  false.  This  was  the  defensive 
theory  of  the  trial.  Montague^s  testimony  made  out  a  case  of  robbery. 
This  was  not  only  attacked  by  the  rigid  cross-examination  as  above 
stated,  but  by  quite  a  number  of  witnesses  introduced  for  that  purpose : 
showing  his  whole  story  was  false,  if  the  defensive  testimony  could  be 
credited.  Where  a  witness  has  been  attacked  by  laying  a  predicate  for 
his  subsequent  impeachment,  or  where  his  character  has  been  assailed  in 
any  manner,  the  State  may  introduce  evidence  to  sustain  that  reputa- 
tion, before  the  witnesses  for  the  defense  have  been  placed  upon  the 
stand  directly  to  impeach.  Wherever  the  attack  is  made  upon  the  wit- 
ness, the  side  offering  the  witness  may  sustain  him.  This  question  may 
be  further  sustained  by  stating  that  the  witnesses  for  the  defense  were 
subsequently  introduced  whose  testimony  made  serious  attack  upon  the 
standing  of  Montague  as  a  witness.  Had  it  been  originally  error  to 
introduce  the  sustaining  evidence,  this  would  have  rendered  the  matter 
harmless.  If  in  the  first  instance,  the  introduction  of  the  testimony  had 
been  error,  and  the  opposite  side  afterwards  rendered  that  testimony 
admissible,  then  it  is  not  of  sufficient  importance  to  authorize  a  re- 
versal of  the  judgment,  that  the  sustaining  evidence  was  not  brought  out 
simply  in  rebuttal.  It  would  have  amounted  to  practically  nothing  to 
have  excluded  it  at  the  time,  and  subsequently  introduced  when  it  be- 
came relevant  or  admissible  testimony  during  the  trial.  A  witness  whose 
reputation  has  been  directly  assailed,  or  where  his  credit  has  been  im- 
peached by  showing  that  he  has  made  contradictory  statements  to  his 
evidence  given  on  the  trial,  may  be  sustained  by  proof  of  his  general 
good  character  for  truth  and  veracity,  is  well  settled  and  would  hardly 
need  authorities.  Greenleaf  lays  down  this  rule,  and  it  has  been  re- 
peatedly endorsed  in  this  State  by  an  unbroken  line  of  authorities.  We 
may  mention  Burrell  v.  State,  18  Texas,  713;  Dixon  v.  State,  15  Texas 
Orim.  App.,  271 ;  Coomes  v.  State,  17  Texas  Crim.  App.,  258 ;  Thomas 
V.  State,  18  Texas  Crim.  App.,  214;  Johnson  v.  Brown,  51  Texas,  65; 
Phillips  V.  State,  19  Texas  Crim.  App.,  158.  However,  in  this  case 
the  witness'  character  or  reputation  had  not  been  directly  impeached ;  nor 
were  contradictory  statements  shown  up  to  the  time  the  sustaining  evi- 
dence was  introduced.  In  Phillips'  case,  supra,  it  was  said :  "It  was, 
however,  shown  that  he  was  a  stranger  testifying  to  isolated  facts,  and 
the  cross-examination  to  which  he  was  subjected  tended  strongly  to  dis- 
credit his  statement.    Discussing  the  extent  to  which  sustaining  wit- 
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1)68866  are  allowed,  Mr.  Wharton  says,  *It  is  further  held  that  such  evi- 
dence may  be  admitted  on  particular  discrediting  facts  being  developed 
against  the  witness  in  his  cross-examination,  especially  when  he  is  in 
tlie  situation  of  a  stranger  testifying  to  isolated  facts/  (Wharton's  Cr. 
Ev.  8th  ed.,  sec.  491.)"  Mr.  Wharton  cites  authorities  in  support  of 
this  proposition.  The  Phillips  case  was  approved  in  Crook  v.  State,  27 
Texas  Crim.  App.,  241.  This  rule  was  questioned  in  Payne  v.  State, 
40  Texas  Crim.  Eep.,  290,  but  the  Phillips  and  Crooks  cases  were  not 
overruled.  In  fact,  that  opinion  held  that  the  question  was  not  pre- 
sented, but  the  rule  in  the  Phillips  case  was  questioned.  In  Morrison  v. 
State,  37  Texas  Crim.  Eep.,  601,  it  was  held  that  where  the  witnesses 
were  not  strangers,  evidence  of  reputation  was  properly  excluded.  Mor- 
rison case,  therefore,  may  be  considered  as  not  bearing  upon  the  ques- 
tion. In  Loomis  v.  Stuart,  24  S.  W.  Eep.,  1078,  evidence  of  reputation 
was  admitted,  where  the  defendant's  integrity  was  indirectly  attacked. 
We  are  of  opinion  that  the  rule  laid  down  in  the  Phillips  case  is  correct. 
So,  viewed  from  either  standpoint,  the  sustaining  evidence  was  properly 
admitted. 

It  is  also  contended  in  the  same  bill  of  exceptions,  that  the  court  erred 
in  not  limiting  this  testimony  to  the  purpose  of  impeachment.  There 
was  no  error  in  refusing  the  charge  asked  by  appellant.  If  the  im- 
peaching evidence  offered  was  of  such  nature  that  it  might  mislead  the 
jury  into  convicting  for  another  offense,  or  to  bring  about  an  increased 
punishment  or  in  any  way  could  be  used  by  the  jury  injuriously  to  ap- 
pellant, it  would  become  necessary  for  the  court  to  limit  the  effect  of 
the  testimony  to  the  purpose  for  which  it  was  introduced.  But  the  evi- 
dence of  general  reputation  of  a  witness  can  be  used  for  no  other  pur- 
pose. It  carries  no  incriminating  fact  with  it,  and  as  stated  it  can  only 
be  used  for  the  purpose  of  conyejring  to  the  mind  of  the  jury  the  prob- 
able truthfulness  of  the  story  of  the  witiiess,  as  detailed  before  them. 
This  witness  was  not  the  defendant's.  If  it  is  proper  to  give  such  a 
charge,  where  it  only  bears  upon  the  general  reputation  of  a  witness, 
its  refusal  could  not  in  any  manner  affect  appellant  injuriously.  It  was 
not  calculated  in  any  manner  to  affect  the  merits  of  tiie  case,  or  appel- 
lant's rights  before  the  jury. 

An  exception  was  reserved  to  the  refusal  of  the  court  to  give  special 
requested  instruction  number  1,  in  regard  to  withdrawing  from  the  jury 
testimony  in  reference  to  a  conversation  had  between  the  alleged  injured 
party,  Montague,  and  one  Nix,  at  the  depot  in  El  Paso.  The  bill  does 
not  recite  what  this  conversation  was,  and  the  court  qualifies  this  bill  by 
stating  that  the  evidence  was  drawn  out  by  appellant's  counsel.  There 
was  no  error  in  this. 

Montague  was  permitted  to  testify  that  he  was  afraid  not  to  give  the 
money  to  appellant  and  his  associates  at  the  time  he  delivered  it  to  him. 
The  objection  urged  to  this  was,  that  it  was  leading  and  suggestive.  As 
this  matter  is  presented  no  error  is  shown,  and  the  facts  were  all  before 
the  jury  so  clearly  and  strongly  that  he  was  forced  to  turn  over  his  money 
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at  the  muzzle  of  pistols,  the  mere  statement  of  this  question,  even  if  it 
was  leading  and  suggestive,  was  of  such  small  moment  as  would  not 
authorize  us  to  reverse  the  judgment. 

State's  attorney,  on  cross-examination  of  defendant,  asked  the  fol- 
lowing questions  and  received  the  answers  set  out:  "Q.  Did  you  not 
hold  up  a  soldier  at  your  place  just  before  this?  A.  No,  sir;  never 
held  up  a  man  in  my  place.  Q.  And  when  the  soldier  made  a  kick 
about  it,  you  paid  him  back  his  money  ?  A.  Never  has  been  a  hold  up 
in  my  place.  I  heard  about  a  soldier  losing  a  check  up  there  at  another 
place  for  $200,  but  he  never  lost  it  in  my  place.  Q.  When  he  went  to 
start  to  the  police  station,  it  was  given  badk  to  him;  that  so  or  not? 
A.  I  do  not  know  anything  about  it."  The  matter  ended,  so  far  as 
the  bill  shows,  witli  these  questions  and  answers.  The  predicate  was 
laid  to  contradict  him  upon  these  matters,  but  evidence  was  not  intro- 
duced to  sustain  the  predicate  or  contradict  the  witness.  These  an- 
swers were  favorable  to  appellant,  and  while  it  might  be  questionable  as 
to  whether  it  could  be  shown  in  evidence  as  a  matter  of  impeachment, 
being  extraneous  crime,  still  they  were  not  introduced. 

We  do  not  believe  there  are  any  other  questions  of  merit  in  the  case. 
As  before  stated,  however,  many  of  the  questions  here  were  disposed  of 
in  the  opinion  affirming  the  companion  case  of  Delaney  v.  State,  at  the 
Tyler  Term. 

Finding  no  error  in  the  record  authorizing  a  reversal,  the  judgment 
is  affirmed. 

Affirmed. 


John  Hilterbrand  v.  The  State. 

No.  3346.     Decided  February  14,  1906. 

Local  Option — ^Insnillciency  of  Eyidenee — Seller. 

Where  upon  a  violation  of  the  local  option  law  the  defendant's  only  connection 
with  the  transaction  wa.s  to  assist  in  getting  up  the  money  to  pay  the  express 
charges  on  the  whisky  to  take  it  out  of  the  office,  he  was  not  a  seller  of  the  same, 
and  the  evidence  did  not  authorize  a  conviction. 

Appeal  from  the  County  Court  of  Erath.  Tried  below  before  Hon. 
M.  J.  Thompson. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Nugent  &  Carter,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Conviction  for  violating  the  local 
option  law.     The  evidence  shows  that  there  was  a  C.O.D.  shipment  of 
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whisky  in  the  express  ofl&ce,  belonging  to  John  Lee;  that  Lee  did  not 
have  the  money  to  pay  it  out.  This  became  known,  and  there  was 
money  made  up  by  different  parties  to  pay  the  express  charges  and  take 
the  whisky  out  of  the  office.  The  alleged  purchaser  (Murray)  gave 
Swanzy  a  dollar  which  was  handed  appellant,  which  it  seems  was  to 
assist  Lee  in  paying  the  whisky  out  of  the  express  office.  The  evidence 
makes  it  reasonably  clear  that  after  the  money  was  made  up,  appellant 
went  with  Lee,  and  perhaps  one  or  two  of  the  other  boys,  and  Lee  took 
the  whisky  from  the  express  office,  and  it  was  divided  among  those  who 
contributed  the  necessary  fund.  Murray  got  his  bottle.  The  whisky 
was  not  in  the  name  of  appellant,  but  in  the  name  of  John  Lee,  and 
John  Ijee  receipted  and  paid  for  it.  So  far  as  the  evidence  shows, 
appellant's  only  connection  with  it  was  to  assist  in  getting  up  the  money 
to  pay  the  charges  on  the  whisky.  By  this  state  of  facts,  we  are  of 
opinion  that  appellant  was  not  a  seller,  but  under  the  authority  of  the 
decisions  heretofore  rendered,  Lee  would  be  the  seller.  The  mere  fact 
that  appellant  assisted  in  making  up  the  necessary  fund  to  pay  the  ex- 
press charges,  or  in  assisting  Murray  to  get  a  bottle  of  whisky  in  this 
way,  would  not  constitute  him  a  seller. 

There  are  some  questions  reserved  by  bill  of  exceptions  that  are  not 
discussed,  for  the  reason  we  do  not  believe  the  evidence  justified  appel- 
lant's conviction.     The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


S.  P.  Price  v.  The  State. 

No.  329a    Decided  February  14,  1906. 

1. — ^lajiirinfir  ^^al  Estate — ^Information — ^Valne— Statute  Constmed. 

Where  in  a  prosecution  under  article  791,  Penal  Code,  the  information  alleged 
the  injury  to  cousist  in  knocking  down  and  removing  the  lumber,  etc.,  of  a  certain 
bouse  attached  to  the  land,  and  constituted  part  thereof,  of  the  value  of  $100,  the 
same  was  sufficient  on  motion  to  quash. 

S.-— Same— <niarge  of  Covrt — ^Legal  Title — ^Vendors  Lien. 

Upon  a  trial  for  injuring  real  estate,  where  the  evidence  showed  that  the  prose- 
cutor held  a  judgment  foreclosing  a  vendor's  lien  upon  land  sold  and  conveyed  to 
defendant  by  prosecutor,  and  that  defendant  the  next  day  after  said  foreclosure 
knocked  down  and  removed  the  house,  which  he  had  built  on  said  land,  it  was 
error  on  the  part  of  the  court  to  charge  the  jury  that  the  land  was  the  property 
of  the  prosecutor;  and  to  refuse  defendant's  special  charge  that  the  legal  title 
was  in  defendant  and  that  he  had  a  right  to  remove  said  house. 

Appeal  from  the  County  Court  of  Eastland.  Tried  below  before 
Hon.  Chas.  D.  Spann. 

Appeal  from  a  conviction  of  injuring  real  estate;  penalty,  a  fine  of 
$20. 

The  opinion  states  the  case. 
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J.  R.  Stubblefield,  for  appellant. — On  question  of  title:  Ex  parte 
Willke,  34  Texas,  156;  Alvia  v.  State,  60  8.  W.  Eep.,  561;  Stone  Land 
&  Cattle  Co.  V.  Boon,  73  Texas,  548 ;  Pierce  v.  Moreman,  84  id.,  596 ; 
Eobinson  v.  Kampmann,  24  S.  W.  Eep.,  529. 

Howard  Martin,  Assistant*  Attorney-General,  for  the  State. 

HENDEESON,  Judge. — Appellant  was  convicted  of  injuring  real  es- 
tate, and  his  punishment  fixed  at  a  fine  of  $20,  and  appeals.  The  evi- 
dence shows  that  prosecutor,  Connor,  sold  appellant  a  tract  of  land, 
being  a  quarter  of  sec.  19,  Block  No.  97,  survey  of  the  H.  &  T.  C.  Ey. 
Co.,  in  Eastland  County.  The  sale  was  made  for  $600.  Appellant  exe- 
cuted his  six  notes,  each  for  $100,  and  due  annually,  extending  over  a 
period  of  six  years.  After  buying  the  land,  appellant  built  a  house  on 
it,  worth  about  $100,  and  occupied  it  for  several  years,  not  paying  any- 
thing on  the  purchase  money.  Prosecutor,  Connor,  sued  him  on  the 
notes,  and  procured  a  judgment  of  foreclosure  about  the  24th  of  Feb- 
ruary, 1905.  About  the  25th  of  February,  appellant  still  occupying  the 
premises,  knocked  down  the  house  and  removed  it  to  another  piece  of 
land  near  by,  which  he  had  leased.  For  this  act  he  was  prosecuted  and 
convicted.  This  is  a  sufiScient  statement  of  the  facts  to  discuss  the  legal 
questions. 

Appellant  moved  to  quash  the  information  on  the  ground  that  lio 
value  was  fixed  to  the  land.  The  information  was  ratlier  peculiar  in 
this  respect,  and  alleges  the  injury  to  consist  in  knocking  down  and 
removing  the  lumber,  sash  and  doors,  etc.,  of  which  the  house  was  com- 
posed; that  said  house  was  attached  to  and  constituted  a  part  of  said 
real  estate,  and  was  of  the  value  of  $100.  Article  791,  Penal  Code, 
under  which  this  prosecution  was  brought  appears  to  require  some  value 
to  be  stated  of  the  property  alleged  to  be  injured,  in  order  to  grade  the 
punishment.  See  Todd  v.  State,  39  Texas  Crim.  Eep.,  232.  Here  the 
real  injury  done  to  the  land  was  to  the  house  alleged  to  constitute  at 
the  time  a  part  of  the  realty.  Its  value  is  alleged,  and  we  believe  this 
was  sufficient.  A  number  of  errors  are  assigned,  which  raise  some  very 
nice  questions.  But  under  the  view  we  take,  it  is  only  necessary  to 
consider  one  question.  The  court  in  charging  the  jury,  and  throughout 
the  trial  on  the  proof  offered,  treated  the  land  as  the  property  of  prose- 
cutor, Earl  Connor.  Under  the  evidence  this  was  not  correct  The 
legal  title  was  in  appellant.  Connor  held  an  equity ;  that  is,  a  vendor's 
lien.  He  might,  under  some  of  our  decisions,  have  treated  this  equity 
as  the  legal  title,  and  have  sued  for  the  land  and  recovered  the  same.  On 
the  contrary  he  (Connor)  treated  appellant  as  having  the  legal  title,  and 
simply  foreclosed  on  the  land.  Under  this  state  of  affairs,  it  could  not 
be  said  that  the  legal  title  was  in  prosecutor.  In  Adams  v.  State,  10 
Texas  Ct.  Eep.,  879,  we  held  that  the  injury  provided  for  in  the  statute 
referred  to  the  land  of  another ;  and  the  statute  says  nothing  about  in- 
juring the  land  on  which  one  has  a  lien.    The  court's  charge  on  this 


Digitized  by  LjOOQ IC 


1906,]  Walker  v.  The  State.  345 

subject  assumed  a  contrary  doctrine  to  tliat  above  stated ;  and  instructed 
the  jury,  in  effect,  that  if  Earl  Connor  sold  the  land  to  appellant,  and 
reserved  a  vendor's  lien  thereon,  and  foreclosed  the  same,  that  the  title 
was  in  him  (Connor).  The  view  insisted  on  by  appellant  was  embraced 
in  special  requested  instructions,  and  presented  to  the  court,  which  the 
court  refused  to  give.  This  was  to  the  effect  that  if  the  jury  believed 
that  Earl  Connor  conveyed  the  land  described  in  the  information  to 
defendant,  and  that  notes  were  given  in  payment  of  the  same,  and 
vendor's  lien  retained,  and  there  was  judgment  of  foreclosure  in  favor 
of  prosecutor  against  appellant  on  said  notes,  foreclosing  his  lien  on 
the  land,  that  the  legal  title  was  in  appellant,  and  prosecutor  only  had 
an  equity,  and  in  such  case,  appellant  before  sale,  would  have  the  right 
to  remove  said  house,  without  violating  said  statute.  This  charge  should 
have  been  given  as  tiie  law  of  the  case.  Because  the  court  announced  a 
contrary  view  in  his  instructions  to  the  jury,  and  refused  to  give  the 
requested  charge,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 


John  Walker  v.  The  State. 

No.  3292.     Decided  February  14,  190a 

1. — ^Local  Option— EYldenoe— Extraneous  Offense — System. 

Upon  a  trial  for  a  violation  of  the  local  option  law,  there  was  no  error  in  ad- 
mitting testimony  of  a  similar  transaction  between  defendant  and  witness,  to  the 
one  between  defendant  and  prosecuting  witness,  to  show  system. 

2. — Same — ^Evidence — Books  of  Original  Entry. 

Upon  a  trial  for  a  violation  of  the  local  option  law,  there  was  no  error  to  per- 
mit a  State's  witness  to  testify  from  his  books  that  barrels  and  casks  of  beer  were 
shipped  to  defendant,  the  entries  in  said  book  having  been  made  by  witness  from 
the  original  waybills  sent  to  him  from  the  point  of  shipment  along  with  the  goods. 

8. — Same — ^Internal  Eevenne — ^License — Cold  Storage  Clnb — Evidenoe. 

Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  State  had  intro< 
duced  evidence  of  the  existence  of  a  cold  storage  club  and  that  defendant  was  the 
manager  thereof,  there  was  no  error  in  admitting  testimony  that  internal  revenue 
license  had  been  issued  to  said  club. 

4. — Same — Case  Stated — Snbterfnge— Sale. 

Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  evidence  showed  that 
the  defendant  alone  constituted  a  cold  storage  club,  which  he  kept  up  by  collecting 
money  from  divers  parties,  furnishing  them  beer  in  return  therefor,  and  keeping 
account  of  payments  and  advances  thus  made,  etc.,  the  facts  show  a  thinly  dis- 
guised sale  in  each  instance,  and  the  evidence  sustained  the  conviction. 

Appeal  from  the  County  Court  of  Eastland.  Tried  below  before  Hon. 
C.  I).  Spann. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, a  fine  of  $100  and  sixty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 
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D.  G,  Hunt  and  J.  J.  Butts,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BEOOKS,  Judge.— Appellant  was  convicted  of  violating  the  local  op- 
tion law,  and  his  punishment  fixed  at  a  fine  of  $100  and  sixty  days  in 
jail.     This  case  was  tried  before  the  court,  witliout  a  jury. 

Prosecuting  witness,  Chas.  Hartman,  testified  substantially,  as  fol- 
lows: "Defendant,  as  I  understood,  was  running  a  cold  storage  busi- 
ness in  Cisco,  during  the  summer  of  1904.  I  told  defendant  to  order  me 
some  beer,  and  gave  him  $10,50  to  pay  for  it;  told  him  to  get  me  some 
cases  of  beer.  There  are  two  dozen  pint  bottles  in  a  case.  I  got  four 
or  five  cases.  The  beer  came  to  defendant,  I  suppose,  as  all  I  did  was 
to  give  him  the  money,  and  some  days  afterward  he  told  me  the  beer 
was  at  his  place  of  business.  I  paid  defendant  one  dollar  per  month  to 
keep  it  cool  for  me.  When  I  wanted  any  beer  I  went  to  his  place  and 
called  for  it^  aiid  defendant  would  go  to  the  refrigerator  and  get  it. 
Sometimes  I  would  drink  it  out  of  the  bottle,  and  sometimes  I  would 
pour  it  out  in  a  glass.  Gave  no  written  order  for  the  beer,  just  a  verbal 
order.  I  ordered  beer  through  or  from  defendant  several  times;  that/ is, 
when  he  told  me  I  would  have  to  ^dig  up'  I  would  give  him  some  more 
money.  I  never  got  any  beer  from  any  person  other  than  defendant, 
except  McCall,  who  was  a  member  of  the  club,  on  one  occasion.  Quite 
a  number  of  persons  living  in  Cisco  belonged  to  what  was  known  as  the 
^Cisco  Cold  Storage  Club.'  I  think  defendant  organized  the  club  and 
managed  its  business;  that  is,  defendant  would  see  the  different  mem- 
bers of  the  club,  and  tell  them  when  he  was  going  to  make  an  order  for 
beer,  and  give  them  an  opportunity  of  making  an  order.  I  don't  know 
who  the  officers  of  the  club  were,  or  whetlier  there  were  any  officers. 
Defendant  came  to  me  at  the  time  in  question,  and  asked  me  I  wanted 
to  order  any  beer,  and  I  told  him,  *yes,'  and  gave  him  the  money.  I 
never  paid  any  freight  on  the  beer,  nor  did  I  ever  pay  any  drayage,  all 
I  did  was  when  defendant  would  tell  me  my  beer  was  out,  or  that  I 
must  'dig  up'  I  would  give  him  more  money.  I  did  not  know  from 
whom  the  beer  was  ordered,  or  from  where  it  was  ordered,  or  when  it 
came.  I  did  not  know  anything  about  that.  All  I  did  was  to  pay  the 
money  to  defendant,  and  get  the  beer  from  him  as  I  wanted  it.  I  don't 
know  what  the  beer  cost.  I  don't  know  the  price  of  beer.  I  gave  him 
the  money  and  got  the  amount  of  beer  I  wanted  from  him.  I  never  got 
any  of  the  empty  cases  or  bottles  back,  and  had  no  contract  that  defend- 
ant should  have  them.  I  don't  know  what  became  of  them.  The  beer 
I  got  was  supposed  to  be  mine.  I  don't  know  whether  it  was  or  not.  It 
was  all  Budweiser  Beer." 

Appellant  objected  to  witness  M.  McCall  testifying  to  practically  a 
similar  transaction  with  him  as  the  facts  above  disclose  as  to  witness 
Charles  Hartman,  on  the  ground  that  it  was  proof  of  a  different  and 
extraneous  offense.    However,  under  the  peculiar  facts  of  this  case,  we 
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think  this  testimony  was  admissible  on  the  ground,  tijat  it  tends  to 
prove  a  character  or  system  of  business,  and  being  admissible  for  that 
purpose,  it  was  proper  for  the  court  to  permit  its  introduction. 

Bill  number  2  complains  that  Bulbrook  testified  to  the  receipt  of  vari- 
ous articles  of  merchandise  by  him,  as  local  agent  of  the  Texas  Central 
Railroad,  at  Cisco,  consigned  to  appellant.  Said  witness  was  permitted 
to  testify  from  his  books  that  barrels  and  casks  of  beer  were  shipped  to 
appellant  at  Cisco.  The  bill  presenting  this  matter  is  lengthy,  but  the 
main  insistence  of  appellant  is,  that  the  witness  did  not  show  the  mem- 
orandum to  have  been  made  by  himself  from  which  he  refreshed  his 
memory.  In  other  words,  the  evidence  of  the  witness  shows  that  said 
memorandum  was  a  copy  made  by  witness  from  the  original  waybills 
sent  to  witness  from  the  point  of  shipment.  The  bill  shows  that  the 
waybills  were  sent  along  by  the  railroad  with  each  separate  shipment; 
that  witness  Bulbrook,  as  local  agent  of  the  railroad,  entered  said  way- 
bills in  a  book  of  original  entry,  and  from  this  book  testified.  This  testi- 
mony was  clearly  admissible.  The  objections  of  appellant  are  not  borne 
out  by  the  bill  of  exceptions.  But  the  bill,  as  explained  by  the  court, 
shows  that  the  book  from  which  the  witness  testified,  was  a  book  of 
original  entry,  kept  in  the  office  of  the  railroad.  Robinson  v.  Mulder, 
81  Mich.,  75;  9  Am.  &  Eng.  Enc,  p.  918. 

The  fourth  bill  complains  that  the  State  was  permitted  to  prove  by 
L.  A.  Hightower,  the  following  facts:  "I  went  to  the  oflBce  of  the 
Internal  Revenue  Collector's  Office  for  the  Northern  District  of  Texas, 
for  the  purpose  of  ascertaining  who  had  obtained  retail  liquor  dealer's 
license  in  this  county.  I  was  shown  book  number  4,  in  which  licenses, 
when  issued,  are  recorded.  I  found  that  on  the  31st  day  of  May,  1903, 
a  retail  liquor  dealer  license  was  issued  to  the  Cisco  Cold  Storage  Club. 
This  license  expired  on  the  31st  day  of  June,  1904."  Appellant  objected 
to  this  testimony  on  the  ground  that  the  license  had  expired  prior  to 
July  5, 1904,  the  date  of  the  alleged  sale  in  this  case;  and  that  defendant 
would  not  be  bound  by  the  license  issued  to  a  corporation  or  company 
other  than  himself,  and  with  which  he  had  no  connection.  Appended  to 
this  bill  is  the  following  explanation :  "Witness  Hightower  was  the  last 
witness  to  testify  in  the  case,  and  he  testified  to  the  above  facts  after 
the  other  witnesses  had  testified  to  the  existence  of  the  cold  storage  club  in 
whose  name  the  license  was  issued,  and  that  defendant  was  the  manager 
of  said  club.  In  fact,  the  evidence  disclosed  that  he  constituted  and  was 
the  said  *CluV  which  in  reality  existed  only  in  name,  under  and  through 
which  the  defendant  conducted  his  business  of  selling  beer,  and  other  in- 
toxicating liquors."     This  testimony  was  admissible. 

The  facts  of  this  case  show  that  appellant  organized  what  he  called 
the  Cisco  Cold  Storage  Club ;  that  he  alone  constituted  said  Club ;  that 
he  went  to  divers  parties,  and  upon  their  payment  of  a  dollar,  member- 
ship fee  and  the  advance  to  him  of  certain  sums  of  money,  he  would  send 
off  for  beer  and  whisky,  and  would  keep  an  account  of  the  payments 
advanced  by  each  member  of  the  supposed  club,  and  when  the  money  so 
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advanced  was  exhausted  by  drinking,  each  member  would  be  called  upon 
for  additional  money.  We  see  no  reason  for  holding  the  evidence  is  not 
amply  sufficient  to  justify  the  verdict  herein  rendered.  The  facts  show  a 
thinlj  disguised  sale  in  each  instance^  under  a  system  that  was  so 
palpably  absurd  that  it  could  be  hardly  dignified  by  calling  it  a  system. 
The  judgment  is  affirmed. 

Affirmed. 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 


Grover  Holmes  v.  The  State. 

No.  3536.     Decided  February  14,  1906. 

Burglary — ^Private  Eesidenee — ^Accomplice — ^Principal — Charsre  of  Court. 

Upon  a  trial  for  burglary  where  the  evidence  showed  that  the  defendant  was  an 
accomplice  and  not  present  at  the  time  of  the  burglary,  it  was  error  to  charge  the 
jury  that  defendant  would  be  a  principal  to  the  offense  if  he  agreed  to  commit  the 
offense,  etc.,  although  not  present.  Following  Barnett  v.  State,  10  Texas  Ct.  Kep., 
560;  McDonald  v.  SUte,  id.,  172. 

Appeal  from  the  District  Court  of  Caldwell.  Tried  below  before 
Hon.  L.  W.  Moore. 

Appeal  from  a  conviction  for  burglary  of  private  residence;  penalty, 
five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — Appellant  was  convicted  of  the  burglary  of  a  pri- 
vate residence,  at  night,  and  his  punishment  fixed  at  five  years  confine- 
ment in  the  penitentiary.  The  evidence  for  the  State  shows  that  ap- 
pellant acted  as  an  accomplice  to  his  brother  in  committing  the  offense. 
The  evidence  also  shows  that  appellant  was  not  present  at  the  place  or 
house  where  the  offense  was  committed  by  his  brother.  Appellant  com- 
plains of  the  following  portion  of  the  court's  charge:  "If  you  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  defendant  and  an- 
other, to  wit:  Bill  Holmes,  did  agree  to  enter  the  private  residence  of 
E.  H.  Gillis  for  the  purpose  of  committing  theft,  and  if  you  further  be- 
lieve beyond  a  reasonable  doubt  from  the  evidence  that  Bill  Holmes  did 
commit  the  actual  burglary  of  said  house,  in  the  night-time,  if  there 
was  burglary  committed,  and  you  further  believe  that  this  defendant  did 
aid  him  in  so  doing,  in  pursuance  of  an  agreement  and  common  purpose, 
though  he  was  not  present  at  the  immediate  place  at  the  time  of  the 
commission  of  said  offense,  if  any,  and  if  you  further  believe  that  said 
entry  was  committed  in  such  manner  as  to  constitute  burglary  and  that 
the  same  was  entered  for  the  purpose  of  committing  theft,  as  before 
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defined,  you  will  convict  him  and  assess  his  punishment  at  confinement 
in  the  penitentiary  not  less  than  five  years/'  The  ground  of  complaint 
is  that  tlie  court  tells  the  jury  that  appellant  would  be  a  principal  to 
the  offense  although  not  present.  Appellant  requested  appropriate  in- 
structions upon  the  law  of  principals,  which  was  refused.  This  charge 
has  been  repeatedly  condemned.  The  following  authorities  contain  a 
collation  of  many  of  the  decisions:  Bamett  v.  State,  10  Texas  Ct. 
Rep.,  560;  McDonald  v.  State,  10  Texas  Ct.  Eep.,  172.  In  felony  cases 
in  order  to  constitute  one  a  principal  he  must  be  present  or  doing  some 
act  at  the  time  in  furtlierance  of  and  in  assistance  to  the  principal.  The 
facts  herein  do  not  show  such,  but  indicate  that  he  advised  his  brother 
to  commit  the  burglary,  and  was  at  another  and  different  place  at  the 
time  of  its  commission.  This  would  merely  constitute  him  an  accom- 
plice. For  the  error  discussed,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Archie  Glenn  v.  The  State. 

No.  3572.     Decided  February  14,  1906. 

1. — ^Bobbery — ^Fraudulent  Intent — Statutes  Construed — Ownersbip  of  Property. 

lender  article  856,  Penal  Code,  the  essential  elements  of  robbery  consist  of  force 
or  violence,  fraudulent  intent  to  appropriate  the  property  taken  from  the  party 
assaulted,  and  that  the  property  taken  must  belong  to  one  other  than  the  taker, 
and  if  the  taker  at  the  time  believed  the  thing  taken  was  bis  own  the  offense 
would  not  be  robbery. 

2. — Same — Case  Stated — ^Insuillciency  of  Evidence. 

In  a  prosecution  for  robbery  where  the  evidence  showed  that  the  prosecutor 
and  defendant  slept  in  the  same  room,  and  that  defendant  upon  arising  found  that 
$1.25  bad  been  taken  from  his  clothes  during  the  night,  and  immediately  accused 
his  companion  of  having  stolen  it,  the  latter  denying  it,  whereupon  an  altercation 
ensued  between  them  during  which  defendant  picked  up  a  hammer  and  threatened 
to  strike  his  companion  unless  his  money  was  returned,  whereupon  his  companion 
handed  him  that  amount,  the  evidence  is  insufficient  to  sustain  a  conviction  for 
robbery. 

Appeal  from  the  District  Court  of  Orange.  Tried  below  before  Hon. 
W.  B.  Powell. 

Appeal  from  a  conviction  of  robbery ;  penalty,  five  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  robbery. 
Briefly  stated  the  facts  are  that  appellant  and  the  alleged  injured  party, 
Anderson,  for  some  length  of  time  had  been  occupying  the  same  room 
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and  sleeping  in  the  same  bed.  The  night  preceding  the  robbery,  which 
occurred  early  in  the  morning,  they  slept  together  as  usual,  nobody  being 
in  the  room  except  themselves.  Appellant  upon  arising  found  that 
$1.25  had  been  taken  from  his  coat,  or  jumper  pocket,  and  immediately 
accused  Anderson  of  having  stolen  it.  Anderson  denied  it.  Appellant 
insisted  that  he  had  taken  it,  as  no  one  else  had  the  opportunity,  and 
that  he  had  seen  him  take  it  out  of  his  pocket,  or  at  least  had  seen  him 
with  his  hand  in  his  pocket.  This  brought  on  a  discussion  between 
them.  Finally,  after  having  charged  him  with  it  some  three  to  five 
times,  and  his  denying  it  each  time,  appellant  struck  Anderson,  and 
Anderson  says  appellant  tried  to  put  his  hands  into  his  pockets.  Ander- 
son denied  getting  the  money,  and  finally  appellant  picked  up  a  hammer 
lying  on  the  floor  and  threatened  to  strike  him  with  it  unless  his  money 
was  returned.  Whereupon,  Anderson  gave  him  five  25  cent  pieces.  This 
was  the  amount  and  kind  of  money  appellant  claimed  Anderson  took. 
Anderson  says  that  appellant  claimed  his  money  was  one  silver  dollar 
and  a  25  cent  piece.  Appellant  testified  that  the  money  taken  was  five  25 
cent  pieces.  Anderson  admits  having  two  or  three  dollars  in  his  pocket  in 
addition  to  that  he  gave  appellant.  Appellant  was  aware  of  the  fact 
that  he  had  tliis  money  in  his  pocket.  Appellant  states  Anderson  had 
three  silver  dollars  in  his  pocket  at  the  time  he  paid  him  the  $1.25. 
Pete  Rogers  and  Sam  Blaokshear  were  witnesses  to  most  that  occurred, 
and  testified,  especially  Rogers,  in  detail  as  to  the  difficulty,  and  the 
transfer  of  the  $1.25  from  Anderson  to  appellant,  and  the  accusation 
that  appellant  brought  against  Anderson,  and  the  fact  that  immediately 
after  this  was  accomplished  each  of  them  went  to  their  respective  day's 
work.  In  order  to  constitute  the  offense  of  robbery,  in  addition  to  the 
force  or  violence  that  may  be  used  to  cause  the  transfer  of  the  money  to 
the  assaulting  party,  there  must  be  the  further  question  of  fraudulent 
intent,  and  the  appropriation  of  the  money  or  property  taken  from  the 
assaulted  party.  This  enters  essentially  and  necessarily  as  an  element 
into  the  crime  of  robbery.  Article  856,  Penal  Code,  provides :  *'If  any 
person  by  assault  or  violence  or  by  putting  in  fear  of  life  or  bodily  injury 
shall  fraudulently  take  from  the  person  or  possession  of  anotiier  any 
property,  with  intent  to  appropriate  the  same  to  his  own  use,  he  shall  be 
punislied,*'  etc.  It  would  seem  from  the  very  definition  of  robbery, 
under  our  statute,  that  the  fraudulent  intent  to  appropriate  the  property 
is  an  essential  element.  It  would  further  follow  that  in  order  to  consti- 
tute robbery,  the  thing  taken  must  belong  to  another  than  the  taker, 
and  it  would  further  follow  that  if  the  property,  though  taken  from  an- 
other forcibly,  was  the  property  of  the  taker  it  is  not  robbery,  although 
the  acts  may  constitute  some  other  offense,  if  the  taker  at  the  time  be- 
lieved the  thing  taken  was  his  own.  This  we  understand  is  a  rule  sanc- 
tioned by  the  courts  of  England  and  America.  Tt  is  the  rule  in  Texas. 
Higgins'v.  State,  19  S.  W.  Rep.,  503:  Barnes  v.  State,  9  Texas  Crim. 
App.,  128;  Smedly  v.  State,  30  Texas.  214:  see  also  Reg.  vr  Boden,  1  C. 
&  K.,  395;  Rex  v.  Hall,  3  C.  &  P.,  409;  Brown  v.  State,  28  Ark.,  126; 
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People  V.  Vice,  21  Cal.,  344;  Long  v.  State,  12  Ga.,  293;  State  v.  Holly- 
way,  41  Iowa,  200;  DriscoU  v.  People,  47  Mich,  413;  McDaniel  v.  State, 
8  Smed.  &  M.  (Miss.),  401;  State  v.  CarroU,  160  Mo.,  368;  People  y. 
Hall,  6  Park.  Crim.  (N.  Y.),  642;  State  v.  Carman  (Tappin),  Ohio, 
97 ;  People  v.  Hughes,  11  Utah,  100 ;  2  Russell  on  Crimes,  9  Amer.  Ed. 
105;  Boscoe  Crim.  Ev.,  8th  ed.,  934.  The  evidence,  tested  by  these 
authorities,  does  not,  in  our  judgment,  suflBciently  make  out  a  case. 
That  appellant  believed  his  property  had  been  taken  cannot  be  gainsaid 
if  the  witnesses  tell  the  truth.  He  was  rather  violent  in  his  assertions 
and  claims  in  regard  to  the  matter  immediately  upon  discovering  the 
fact  that  his  money  was  gone.  This  is  testified  by  the  State's  witnesses 
and  assaulted  party,  Anderson.  It  is  testified  to  by  Sogers,  also  a 
State'a  witness,  as  well  as  Blackshear,  and  defendant  himself  testified 
to  the  same  facts.  It  is  true  Anderson  denied  getting  the  money.  But 
all  of  the  facts  and  the  manner  of  the  transaction  strongly  rebut  any 
fraudulent  intent,  and  this  is  apparent  not  only  by  the  publicity  and 
manner  and  circumstances  attending  the  transaction,  but  cogently  so  by 
reason  of  the  fact  that  Anderson  had  other  money  at  the  time  appellant 
made  him  turn  over  the  $1.25.  If  it  had  been  robbery,  and  the  assault 
and  violence  was  for  the  purpose  of  fraudulently  talcing  the  property  not 
his  own,  he  evidently  would  have  taken  the  remaining  three  dollars 
Anderson  had  on  his  person  at  the  time.  These  matters  cogently  urge 
the  conclusion  that  appellant  believed  Anderson  had  his  money  at  the 
time.  It  may  have  also  entered  into  the  case  to  some  extent  that  Ander- 
son was  afraid  of  a  prosecution  by  appellant  for  having  stolen  his  money. 
Testimony  is  in  the  record  that  he. asked  appellant  if  he  was  going  to 
prosecute  him  for  the  theft  immediately  upon  turning  over  the  money. 
But  appellant  assured  him  that  he  would  not ;  that  his  money  was  all  he 
wanted.  However,  the  facts  in  our  judgment  are  of  that  character 
wliich  do  not  lead  to  the  conclusion  that  this  is  a  case  of  robbery.  We 
are  not  willing  that  this  conviction  should  stand  as  a  precedent.  The 
evidence  is  not  of  that  cogency  as  would  authorize  the  incarceration  of 
appellant  in  the  penitentiary  for  a  term  of  years.  The  judgment  is 
therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Casper  Schults  v.  The  State. 

No.  343a     Decided  February  14,  1906. 

1. — Eape — ^Evidence — ^Irrelevant  Testimony. 

TTpon  a  prosecution  for  rape,  testimony  that  defendant  made  a  proposition  to 
State's  witness  that  he  would  tell  him  of  a  woman,  not  naming  her,  with  whom 
witness  could  have  sexual  intercourse,  provided  the  witness  would  do  so,  etc.,  was 
not  only  inadmissible  but  injurious  to  the  rights  of  defendant. 

8. — Same — ^Evidenoe — ^Irrelevant  Testimony — ^ITnoonnected  Incident. 

Upon  a  trial  for  rape,  it  was  error  to  permit  the  State  to  introduce  testimony 
that  defendant's  nephew  had  made  to  prosecutrix  a  proposition  of  marriage,  etc.; 
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and  that  defendant  had  stated  in  her  presence  and  others  that  when  his  nephew 
married,  he  was  going  to  give  him  the  best  span  of  mules  he  had ;  this  statement 
having  been  made  some  time  before  the  birth  of  prosecutrix's  child.  There  was 
no  connection  shown  between  defendant's  said  statement  and  his  nephew's  proposi- 
tion of  marriage. 

3. — Same— Eyidence — ^Impnting  Crime  to  Third  Party. 

Upon  a  trial  for  rape,  it  was  error  to  refuse  testimony  on  cross-examination  of 
State's  witness  as  to  the  age  of  her  son;  it  being  a  question  in  the  case  as  to 
whether  defendant  was  the  father  of  the  illegitimate  child,  or  whether  the  son  of 
said  State's  witness  was  such  father. 

4. — Same — Other  Acts  of  InterconrBe. 

Upon  a  trial  for  rape,  the  State  should  not  have  been  permitted  to  go  into  an 
examination  of  prosecutrix  in  regard  to  other  acts  of  intercourse  between  herself 
and  defendant,  except  the  one  relied  upon  for  conviction;  and  especially  were  the 
details  of  such  other  acts  not  admissible. 

Appeal  from  the  District  Court  of  Williamson.  Tried  below  before 
Hon.  V.  L.  Brooks. 

Appeal  from  a  conviction  of  rape  of  female  under  15  years  of  age; 
penalty^  five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  tiie  case. 

Stanton  Allen  and  Dan  8.  Chessher,  for  appellant. 
Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  rape  on 
a  girl  alleged  to  be  under  the  age  of  15  years,  and  wliom  the  facts  show 
was  his  sister-in-law ;  his  punishment  being  fixed  at  five  years  confine- 
ment in  the  penitentiary. 

George  Montgomery,  Staters  witness,  testified  over  appellant's  objec- 
tion that  in  the  early  part  of  the  spring  or  latter  part  of  the  winter  next 
preceding  the  birth  of  prosecutrix's  baby,  appellant  met  the  witness, 
"and  proposed  to  furnish  him  a  good  piece  (meaning  a  woman  with 
whom  witaess  could  have  sexual  intercourse)  if  witness  would  take  it ;  and 
the  defendant  upon  inquiry  by  witness  as  to  whom  the  woman  was,  refused 
to  divulge  her  name,  unless  witness  would  agree  to  have  intercourse  with 
her.''  The  objections  stated  were  that  the  same  was  not  confined  to  the 
defendant  and  prosecuting  witness;  and  it  was  immaterial  and  irrele- 
vant to  any  issue;  and  because  it  was  not  anjrwhere  shown  that  appellant 
in  making  the  proposition  had  any  reference  to  prosecuting  witness; 
and  because  the  testimony  tended  to  inflame  the  jurors'  minds  and 
prejudice  them  against  him.  These  objections  are  well  taken.  Testi- 
mony of  this  character,  to  say  the  least  of  it,  was  very  prejudicial,  and 
being  in  no  way  connected  with  the  prosecutrix,  it  was  not  only  inad- 
missible, but  injurious. 

While  prosecutrix  was  testifying  upon  re-direct  examination,  she  was 
permitted  to  testify  that  in  January  or  February,  1904,  Euf  Huskey 
(defendant's  nephew)  lived  with  defendant,  and  made  to  her  a  propo- 
sition of  marriage,  without  having  ever  made  love  to  her  previously, 
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and  without  making  love  to  her  at  the  time  of  the  proposal;  and  was 
permitted  to  testify  further,  that  defendant  had  made  the  following 
statement  in  her  presence  as  well  as  that  of  her  father  and  sister,  "that 
when  Ruf  Huskcy  married  he  (defendant)  was  going  to  give  him 
(Huskey)  the  best  span  of  mules  he  (defendant)  had/^  This  statement 
was  made  sometime  before  the  birth  of  the  child.  This  was  objected  to 
because  there  was  no  connection  shown  between  appellant  and  Huskey^s 
proposition  of  marriage  to  prosecutrix.  This  being  overruled,  motion  to 
exclude  was  subsequently  made,  because  it  did  not  show  any  connection 
between  appellant  and  Huskey  in  regard  to  the  matter,  and  as  calcu- 
lated to  prejudice  the  defendant.  This  testimony  was  not  admissible. 
If  the  State  could  connect, the  facts  tnth  the  oflEer  of  marriage  by  Huskey 
with  appellant's  connivance,  in  order  to  avoid  the  consequences  of  his 
supposed  connection  with  the  girl,  if  such  in  fact  existed,  it  might  be  rele- 
vant; but  before  it  could  be  introduced  against  him,  there  must  be 
shown  some  applicability  to  the  case,  or  that  the  defendant  was  doing 
this,  in  order  to  relieve  himself  in  some  way  of  a  prosecution  or  the  con- 
sequences of  a  supposed  illicit  intercourse. 

Without  going  into  a  discussion  of  the  testimony  of  Mrs.  Thompson, 
who  had  testified  that  her  son  was  14  years  of  age,  we  think  appellant 
should  have  been  permitted  to  go  farther,  and  show,  if  he  could,  that 
her  son  was  15  years  old  instead  of  14,  as  she  testified.  It  became  a 
question  in  the  case,  as  to  whether  or  not  appellant  was  the  father  of 
the  child,  and  that  it  may  have  been  the  child  of  the  son  of  Mrs. 
Thompson,  or  her  brother-in-law,  Hugh  Thompson.  On  cross-exam- 
ination of  Mrs.  Thompson,  she  should  have  been  permitted  to  state  any 
fact  which  tended  to  show  her  son  was  15  years  old  instead  of  14  in 
January,  1905,  and  she  would  have  so  answered,  the  bill  of  exceptions 
recites,  had  she  been  permitted  to  do  so. 

Upon  another  trial,  the  State  should  not  be  permitted  to  go  into  an 
examination  of  prosecutrix  in  regard  to  other  acts  of  intercourse  be- 
tween appellant  and  said  witness,  except  the  one  relied  upon  for  convic- 
tion. The  bill,  as  presented,  leaves  it  questionable  as  to  whether  or  not 
the  State,  under  the  circumstances,  was  justified  in  going  into  these 
matters,  as  appellant  had  partially  opened  up  that  line  of  evidence. 
But  concede  appellant  had  first  introduced  it,  and  the  State  had  there- 
fore the  right  to  follow  this  and  prove  other  acts  of  intercourse,  yet  the 
details  of  the  other  acts  were  not  admissible.  The  authorities  are  so 
numerous  along  this  line  that  we  deem  it  unnecessary  to  mention  them. 

As  the  record  is  presented,  we  think  the  questions  discussed  have  been 
erroneously  decided  against  appellant,  wherefore  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
Vol.  49  Crim.— 23. 
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John  Ghahbless  y.  The  State. 

No.  3524.    Decided  February  14,  1906. 

1. — ^Aggravated  Assault — ^Res  Gestae — ETidenoe. 

Uix>n  a  trial  for  aggravated  assault  where  the  evidence  showed  that  the  brother- 
in-law  of  prosecutrix  talked  to  defendant  at  prosecutrix's  residence  on  the  day  of 
the  alleged  offense  for  ten  or  fifteen  minutes,  and  then  went  away  to  his  wagon, 
when  prosecutrix  approached  him  crying  and  told  him  that  defendant  had  talked 
"  scandalous "  to  her.  Held,  that  such  statement  of  prosecutrix  was  res  gestae 
and  admissible. 

8. — Same— Impeaohing  Wltneti — ^Bill  of  Eoxeptioiifl. 

Upon  a  trial  for  aggravated  assault  there  was  no  error  in  refusing  impeaching 
testimony  of  prosecutrix's  brother-in-law  who  had  not  been  used  as  a  witness  by 
either  side;  besides  the  object  or  purpose  of  this  testimony  was  not  stated  in  de- 
fendant's bill  of  exceptions. 

S. — Same— Beading  Beoisioiii — ^Bisoretion  of  Court. 

Upon  a  trial  for  aggravated  assault,  it  was  in  the  discretion  of  the  court  to 
refuse  to  permit  defendant's  counsel  to  read  a  decision  from  one  of  the  reports. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  Hon. 
P.  L.  Hawkins. 

Appeal  from  a  conviction  of  aggravated  assault;  penalty,  a  fine  of 
$25. 

The  facts  of  this  case  will  be  found  in  the  opinion  of  the  court,  on  a 
former  appeal,  in  46  Texas  Crim.  Eep.,  1. 

The  opinion  states  the  case. 

Anderson  &  Anderson,  for  appellant 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Presiding  Judge. — This  conviction  was  for  aggravated 
assault,  the  fine  imposed  being  $25.  So  far  as  the  charge  of  the  court 
is  concerned  it  is  in  accordance  with  the  previous  opinion  of  this  court. 
Chambless  v.  State,  46  Texas  Crim.  Rep.,  1 ;  10  Texas  Ct.  Rep.,  206. 
Therefore,  no  error  is  shown  in  the  charge  of  the  court  given,  and  the 
refusal  of  the  court  to  give  the  requested  instructions. 

The  first  bill  of  exceptions  recited  that  George  Singleton  (brother-in- 
law  of  prosecutrix)  testified  that  John  Chambless  remained  at  prose- 
cutrix's residence  on  the  day  of  the  alleged  ofifense,  ten  or  fifteen  minutes 
after  he  (George  Singleton)  reached  that  point  and  talked  to  him  about 
trading  horses,  and  then  went  away.  The  State's  attorney  then  asked 
him,  if  prosecutrix  made  any  statement  to  him  in  regard  to  what 
Chambless  had  done  or  said.  Appellant  objected,  because  it  was  not  a 
part  of  the  res  gestae ;  that  her  brother-in-law  had  been  there  about  fif- 
teen minutes;  and  she  did  not  complain  at  the  first  opportunity;  that 
she  had  plenty  of  time  to  deliberately  concoct  and  make  a  statement  to 
avert  suspicion  from  herself.    These  objections  being  overruled,  he  testi- 
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fied  that  after  Chambless  left^  Roea  Singleton,  came  to  the  wagon  to 
help  him  put  on  some  sideboards.  She  was  crying,  and  told  him  that 
John  Chambless  had  talked  ^^scandalous'^  to  her.  We  believe  that,  under 
the  circumstances  of  this  case,  this  was  admissible;  that  it  was  res 
gestae ;  that  the  answer  of  the  witness  shows  that  when  she  came  to  the 
wagon,  after  Chambless  left,  she  was  crying,  and  told  him  or  com- 
plained rather  that  defendant  had  talked  "scandalous.'^  There  were  no 
details  mentioned.  The  general  statement  was  made  that  he  talked 
"scandalous^'  to  her.  This,  so  far  as  the  answer  of  the  witness  was  con- 
cerned, was  made  immediately  upon  her  reaching  the  wagon  where  he 
was.  The  grounds  of  his  objection  are  not  certified  by  the  court  as  being 
a  statement  of  fact.    We  think  the  testimony  was  admissible. 

The  second  bill  of  exceptions  was  reserved  to  the  refusal  of  the  court 
to  permit  defendant  to  prove  by  Mrs.  Alston,  that  she  was  in  Hillsboro, 
in  January  or  February,  when  Tom  Singleton  (brother-in-law  of  Bosa 
Singleton)  offered  Mrs.  Sallie  Greenfield  (aunt  of  prosecutrix)  money 
to  leave  tiie  State,  if  she  would  leave  and  have  notiiing  further  to  do 
with  this  case,  stating  that  he  would  do  anything  to  assist  his  brother- 
in-law  (John  Singleton).  Objection  was  urged  to  the  refusal  to  admit 
this  testimony.  It  was  shown  that  at  no  time  was  Tom  Singleton  used 
as  a  witness  by  either  side.  The  witness  would  have  testified  that  she 
heard  Tom  Singleton  make  the  proposition  to  Mrs.  Greenfield.  The 
object  or  purpose  of  this  testimony  is  not  stated  in  the  bill,  and  it  is  not 
obvious  on  the  face  of  the  bill  what  legitimate  purpose  it  could  have 
subserved.  Tom  Singleton  was  not  a  witness,  and  therefore,  he  could 
not  be  impeached. 

Counsel  for  appellant  oflEered  to  read  a  decision  from  one  of  the  re- 
ports. The  court  refused  to  permit  this  to  be  done,  on  objection  of 
counsel  for  the  State.  Such  matters  are  largely  confined  to  tiie  discre- 
tion of  the  trial  court,  and  no  injury  to  appellant  is  shown  by  this  ruling. 
Therefore  we  hold  there  was  no  error. 

The  action  of  the  court  refusing  a  continuance  cannot  be  revised.  A 
bill  of  exceptions  was  not  reserved  to  the  ruling.  As  the  record  is  pre- 
sented to  us,  we  find  no  reversible  error,  and  the  judgment  is  affirmed. 

Affirmed. 

[Motion  for  rehearing  overruled  without  written  opinion. — ^Reporter.] 


Bob  Coleman  v.  The  State. 

No.  8329.    Decided  February  14,  1906. 

1. — Simple  Anavlt — Opinion  of  Wltneti — ^Withdrawing  Testimony. 

Upon  a  trial  for  assault  where  a  witness  was  permitted  to  testify  that  he  had 
stated  to  others  that  a  difficulty  would  have  ensued  between  defendant  and  prose- 
cutor if  it  had  not  been  for  him,  which  testimony  was  subsequently  excluded  by 
an  instruction  of  the  court,  there  was  no  error. 
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2. — Same — Charge  of  Conrt — ^Provoking  BlAoulty. 

Where  upon  trial  for  assault,  the  evidence  showed  that  defendant  took  prosecutor 
aside  and  upon  refusal  of  the  latter  to  recant  what  he  had  testified  to  in  regard 
to  the  transaction  about  which  defendant  asked  him»  and  that  then  defendant 
called  him  a  damned  liar  and  stepped  backwards  as  if  preparing  to  strike  prose- 
cutor, when  prosecutor  struck  him  with  his  fist,  and  thereupon  defendant  struck 
prosecutor  on  the  head  inflicting  a  wound  or  cut,  with  something  apparently  be- 
sides his  fist,  there  was  no  error  in  the  court's  charge  submitting  the  question  of 
provoking  the  difficulty,  dissevered  from  a  charge  which  authorized  the  jury  to 
acquit. 

8. — Same— Charge  Befnsed — Statement  of  Prosecntor. 

On  a  trial  for  assault,  where  the  evidence  showed  that  prosecutor  had  made 
some  statement  about  the  defendant  about  which  the  difficulty  originated,  defend- 
ant calling  prosecutor  a  damned  liar  for  making  the  statement,  whereupon  prose- 
cutor struck  him  with  his  fist  and  the  defendant  then  struck  him  upon  the  head 
inflicting  a  wound  upon  his  skull  apparently  with  some  instrument,  etc.,  there  was 
no  error  to  refuse  a  requested  charge  which  involved  the  truth  or  falsity  of  prose- 
cutor's statement 

Appeal  from  the  County  Court  of  Erath.    Tried  below  before  Hon. 
M.  J.  Thompson. 
Appeal  from  a  conviction  of  simple  assault;  penalty,  a  fine  of  $15. 
The  opinion  states  the  case. 

Riddle  &  Keith,  for  appellant. — On  question  of  provoking  a  diflBculty : 
Price  V.  State,  79  S.  W.  Kep.,  541;  Vann  v.  State,  45  Texas  Grim.  Kep., 
434. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDEESON,  Judge. — Appellant  was  convicted  of  simple  assault, 
and  his  punishment  fixed  at  a  fine  of  $15 ;  hence  this  appeal.  The  testi- 
mony shows  substantially  that  appellant  and  prosecuting  witness,  J.  K. 
Weir,  were  neighbors,  and  on  the  night  of  the  16th  of  March,  1905,  they 
attended  a  meeting  of  the  Farmer^s  Union,  at  Smith  Springs'  school- 
house.  Prior  to  that  it  appears  that  some  books  in  the  school-building 
were  torn  up  by  some  one,  and  there  was  a  legal  investigation  in  regard  to 
said  matter,  and  that  the  prosecutor  Weir  was  a  witness.  He  testified 
that  on  a  certain  occasion  at  said  school-house,  Fib  Mefiford  sat  by 
appellant.  This  seemed  to  have  gotten  to  the  ears  of  appellant  and 
afl'ronted  him.  On  the  occasion  of  the  meeting  of  the  Farmer's  Union 
at  said  school-house,  appellant  called  Weir  and  told  him  he  would  like 
to  see  him  a  minute.  They  stepped  out  a  few  steps  towards  tlie  south- 
west comer  of  the  school-building.  Appellant  said  to  Weir,  ^T  under- 
stand you  swore  that  I  sat  by  Fib  Mefford  in  the  school-building  at  the 
time  the  books  were  torn  up.''  Prosecutor  replied,  **Who  told  you 
that?"  Then  appellant  told  him,  who  told  him,  and  asked  prosecutor 
whether  or  not  he  said  it.  To  which  prosecutor  replied,  'fBob,  you  know 
you  did  sit  with  him,  and  that  you  pushed."  Appellant  says,  'T!t  is  a 
damn  lie."  Prosecutor  says,  "Bob,  you  ought  not  to  talk  to  me  that 
way.    You  know  you  did  sit  with  him."    Appellant  said,  "It  is  a  God 
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damn  lie,"  and  according  to  prosecutor  at  the  same  time  seemed  to  take 
a  step  backward,  as  if  preparing  to  strike  prosecutor,  when  prosecutor 
struck  him.  And  then  appellant  struck  prosecutor  on  the  head  inflict- 
ing a  wound  or  cut  to  the  skull  in  the  top  of  the  head ;  and  another  just 
at  the  edge  of  the  forehead.  There  is  some  testimony  on  the  part  of 
the  State  tending  to  show  that  some  hard  substance,  other  than  the  fist 
was  used  in  inflicting  these  wounds.  The  testimony  on  the  part  of  the 
defendant  to  show  that  it  was  with  th6  fist.  As  will  appear  from 
this,  the  State  relied  on  appellant  provoking  the  difficulty  and  bringing 
it  about.  Defendant  relied  on  self-defense,  and  that  he  did  not  provoke 
the  difficulty,  and  that  the  assault  was  first  committed  on  him  by  prose- 
cutor. The  court  defined  an  assault  according  to  the  statute,  and  then 
charged  on  aggravated  and  simple  assault.  The  jury  acquitted  appellant 
of  aggravated  assault.  So  the  only  question  with  which  we  deal  is 
whether  or  not  appellant  was  legally  convicted  of  a  simple  assault. 

As  the  matter  was  treated  by  the  court,  we  do  not  believe  there  was 
any  error  as  to  the  testimony  of  the  witness  Pat  Coleman,  to  the  efifect 
that  he  stated  to  some  parties  that  a  difficulty  between  appellant  and 
prosecutor  would  have  come  oflf  that  morning,  if  it  had  not  been  for  him 
(witness).  Said  testimony  was  merely  the  opinion  of  the  witness,  and 
should  not  have  been  admitted,  but  was  subsequently  excluded,  and  the 
jury  distinctly  instructed  not  to  consider  the  same  for  any  purpose. 

The  court's  charge  on  provoking  the  difficulty  was  expected  to  on  the 
ground  that  there  was  nothing  in  the  case  authorizing  the  court  to  give 
a  charge  on  provoking  the  difficulty.  We  do  not  agree  with  this  conten- 
tion. We  believe  that  appellant  taking  prosecutor  aside,  and  on  his 
refusal  to  recant  what  he  had  testified  in  regard  to  the  transaction  about 
which  appellant  asked  him,  he  called  him  a  damn  liar,  or  a  God  damn 
liar.  Under  the  circumstances  this  language  was  calculated  to  provoke 
a  difficulty,  and  was  evidently  so  intended.  As  soon  as  prosecutor  struck 
appellant  with  his  fist,  he  was  assaulted  by  appellant,  and  struck  with 
something  besides  his  fist,  with  which  appellant  must  have  been  prepared 
at  the  time.  The  jury  did  not  find  that  tliis  was  a  deadly  weapon,  or 
that  a  serious  injury  was  inflicted ;  hence  they  did  not  find  him  guilty 
of  an  aggravated  assault.  But  it  by  no  means  follows  that  they  did  not 
believe  he  used  something  other  than  his  fist  with  which  he  must  have 
been  prepared  at  the  time.  We  think  the  court's  charge  on  provoking 
the  difficulty  was  correct  in  terms,  and  dissevered  from  the  charge  which 
authorized  the  jury  to  acquit  appellant.  The  jury  were  correctly  in- 
structed by  the  court,  if  they  believed,  in  the  absence  of  any  provocation 
on  the  part  of  appellant,  a  casual  difficulty  occurred  between  appellant 
and  prosecutor,  and  the  prosecutor  himself  made  the  first  assault,  and 
that  appellant  in  turn  assaulted  him,  and  he  used  no  more  force  than 
was  necessary  to  repel  such  assault,  that  they  would  acquit  appellant. 

We  do  not  believe  it  was  necessary  for  the  court  to  give  the  requested 
special  instruction,  asked  by  appellant,  which  involved  the  truth  of 
whether  Fib  Mefford,  and  appellant  sat  together  on  the  same  bench  at 
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the  school-house,  the  night  the  books  were  mutilated.  Whether  said 
charge  was  true,  or  false,  if  prosecutor  was  being  tried  simply  because 
appellant  called  him  a  damn  liar,  in  regard  to  said  matter,  he  would  not 
have  been  justified  in  making  an  assault  on  appellant.  He  was  not  being 
tried  here.  Appellant  was  being  tried  for  an  assault  on  him.  We  think, 
regardless  of  the  truth  or  falsity  of  prosecutor's  statement  in  regard  to 
said  matter,  appellant  had  no  right  to  call  him  a  damn  liar,  and  if  he 
did  so,  in  order  to  provoke  a  difSculty  with  prosecutor,  he  might  be 
guilty  of  an  assault.  We  believe  all  the  matters  in  issue  as  made  by  the 
testimony  were  properly  presented  by  the  court,  and  none  of  the  re- 
quested instructions  were  required  to  be  given. 

There  being  no  error  in  the  record,  the  judgment  is  afiSrmed. 

Affirmed. 


Jeff  Vann  v.  The  State. 

No.  3348.     Decided  February  14,  1906. 

Xanslanghter— Bill  of  Exoeptions — Ordiiiaiice. 

Upon  an  appeal  for  a  conviction  of  manslaughter- where  the  bill  of  exceptions 
did  not  set  out  the  ordinance,  to  the  introduction  of  which  objection  was  made 
during  the  trial  because  of  its  unconstitutionality,  the  same  can  not  be  considered, 
and  the  explanation  of  the  court  does  not  cure  the  defect  in  the  bill. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Irvy  Dunklin. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  four  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

The  facts  of  this  case  will  be  found  in  the  opinion  of  the  court  on 
former  appeal,  45  Texas  Crim.  Rep.,  434. 

McLean  &  Scott,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  manslaughter,  and  his 
punishment  fixed  at  confinement  in  the  penitentiary  for  a  term  of  four 
years.  This  is  the  second  appeal.  Vann  v.  State,  45  Texas  Crim.  Rep., 
434 ;  8  Texas  Ct.  Rep.,  949. 

Bill  of  exceptions  number  4  is  as  follows:  "The  State  of  Texas 
introduced  in  evidence  hack  ordinance  N*o.  786  of  the  city  of  Fort 
Worth,  Texas,  to  the  introduction  of  which  the  defendant  objected,  be- 
cause said  hack  ordinance  had  in  cause  No.  2136,  of  the  Court  of  Crim- 
inal Appeals  of  the  State  of  Texas  been  declared  and  held  unconstitu- 
tional by  said  court  for  more  than  one  year  prior  to  the  time  of  the 
killing  alleged  in  the  indictment,  which  said  opinion  was  rendered,  de- 
livered and  made  final  in  April,  1901,  and  because  said  ordinance  was 
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unconstitutional^  discriminating^  ineffective  and  inoperative  at  the  time 
of  the  alleged  killing;  that  said  ordinance  which  was  introduced  in 
evidence  had  been  declared  and  held  unconstitutional  for  more  than  a 
year  prior  to  the  killing  and  was  at  the  time  of  the  killing  ineffective  and 
void,  and  that  the  same  had  long  since  been  repealed  and  was  not  at  the 
time  of  the  killing  an  ordinance  of  the  city  of  Fort  Worth,  Texas.  To 
the  introduction  of  this  ordinance,  the  defendant  objected,  and  the 
court  having  overruled  the  objection,  defendant  then  and  there  excepted 
and  now  tenders  this  his  bill  of  exceptions  number  4,  and  asks  that  it 
be  approved,  filed  and  made  a  part  of  this  record.  Approved  with  the 
following  explanation:  Upon  argument  of  motion  for  new  trial  it 
developed  that  the  evidence  introduced  had  been  superseded  by  another 
ordinance  of  like  character,  passed  later,  and  which  was  introduced  upon 
the  former  trial  of  this  case.  The  county  attorney  and  the  court  both 
supposed  at  the  time  of  the  introduction  of  this  ordinance  on  this  trial, 
that  it  was  the  new  ordinance  instead  of  the  old  one  which  was  offered, 
and  had  the  objection  been  more  specific  as  to  this  it  would  have  been 
sustained  as  a  matter  of  course.  The  finding  of  the  jury  being  con- 
trary to  every  phase  of  self-defense  was  necessarily  a  verdict  of  unlawful 
homicide,  and  the  homicide  being  found  unlawful  could  not  have  been 
a  lower  grade  than  manslaughter.  For  this  reason  the  trial  court  on 
hearing  motion  for  new  trial  considered  the  error,  if  any,  in  admitting 
the  ordinance  above  referred  to,  harmless.**  This  bill  of  exceptions  is 
totally  defective,  in  that  it  does  not  give  the  ordinance  appellant  insists 
the  court  erroneously  admitted  in  evidence.  The  objections  urged  as 
above  stated  by  appellant  are  not  certified  by  the  judge  to  be  facts,  but 
are  merely  the  objections  of  appellant.  Where  appellant  objects  to  the 
introduction  of  testimony  he  must  embody  the  objectionable  testimony 
in  his  bill.  This  was  not  done.  The  explanation  of  the  court 
does  not  cure  the  defect  in  the  bill.  In  the  argument  of 
appellant's  counsel  before  the  court,  the  above  bill  was  the  only 
question  disctissed  for  reversal.  However,  we  have  reviewed 
all  of  appellant's  exceptions,  and  find  no  reversible  error  in 
the  record.  The  charge  of  the  court  is  correct  when  taken  as  a 
whole.  The  verdict  of  the  jury  is  amply  supported  by  the  evidence.  No 
reversible  error  appearing,  the  judgment  is  affirmed. 

Affirmed. 

[Motion  for  rehearing  overruled  without  written  opinion. — ^Reporter."] 
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Will  Cain  v.  The  State. 

No.  3583.     Decided  February  14,  1906. 

1. — ^Theft — ^Xnformation — ^Possession. 

Upon  trial  for  theft  where  the  allet^ation  of  the  information  was  that  the  prop- 
erty was  in  P.,  and  the  proof  showed  that  P.  was  the  jailer  and  that  the  property 
in  fact  belonged  to  one  who  had  been  adjudged  insane  and  sent  from  the  jail  to 
the  asylum  and  who  left  the  property  with  the  jailer  to  keep  until  it  was  called 
for»  the  possession  of  the  property  was  properly  alleged. 

S. — Same — Charge  Eefnsed — ^Temporary  Appropriation— Want  of  Fraudulent 
Intent. 
Upon  a  trial  for  theft  where  the  evidence  showed  that  the  coat  alleged  to  have 
been  stolen  was  taken  by  defendant  and  worn  to  a  party  and  left  at  a  neighbor's, 
with  declarations  by  defendant  that  the  same  belonged  to  P.  and  he  was  going  to 
try  and  buy  it  from  him ;  that  some  time  thereafter  defendant  told  P.  that  be  had 
taken  the  coat,  and  that  the  rats  had  eaten  it  up,  and  P.  insisted  thac  he  must 
account  for  the  coat,  and  defendant  told  him  where  it  was  and  that  he  merely  wore 
it  to  the  party,  etc.,  it  was  error  to  have  refused  a  requested  charge  that  if  the 
taking  of  the  coat  was  for  a  mere  temporary  use  with  no  purpose  of  permanently 
appropriating  it,  to  acquit. 

Appeal  from  the  County  Court  of  Bockwall.  Tried  below  before  Hon. 
J.  H.  Chisholm. 

Appeal  from  a  conviction  of  theft;  penalty,  a  fine  of  $25  and  sixty 
days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

H.  M.  Wade,  for  appellant. 

Howard  Martin^  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  the  theft  of  an 
overcoat,  and  his  punishment  fixed  at  sixty  days  imprisonment  in  the 
county  jail,  and  a  fine  of  $26 ;  hence  this  appeal. 

The  allegation  in  the  complaint  and  information  is  that  the  property 
was  in  the  possession  of  R.  M.  Payne.  The  proof  shows  that  R.  M. 
Payne  was  the  jailer,  and  the  coat  in  fact  belonged  to  Prof.  Ater,  who 
had  been  adjudged  insane,  and  sent  from  the  jail  to  the  asylum.  He 
and  his  wife  had  told  Payne  (the  jailer)  to  keep  possession  of  the  coat 
untij  they  called  for  it.  The  possession  was  properly  alleged.  Appellant 
objects  and  says  there  is  a  variance  between  the  allegations  and  the 
proof,  because  the  proof  showed  merely  that  the  jailer's  name  was  Roscoe 
Payne,  and  there  was  no  evidence  showing  that  he  had  a  middle  initial 
of  "M."  On  another  trial,  this  can  be  obviated,  so  it  is  not  necessary  to 
discuss  it. 

Appellant  excepted  to  the  refusal  of  the  court  to  give  his  special  re- 
quested charges  numbers  1  and  3.  These  instructions  present  the  ques- 
tion that  he  took  the  coat  for  temporary  use  and  not  to  permanently  ap- 
propriate the  same.    The  court  failed  to  give  any  charge  on  this  subject. 
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The  only  question  is,  was  the  evidence  sufl5cient  to  require  these  re- 
quested special  instructions.  We  think  so.  The  evidence  showed  that 
tiie  coat  was  taken  by  appellant  <from  a  valise  in  the  jail,  and  worn  to  a 
n^gro  party  in  the  neighborhood;  that  appellant  left  the  coat  at  an- 
other negro's,  named  Matthews,  on  his  way  back;  that  subsequently  he 
told  Matthews  it  was  Payne's  coat,  and  he  was  going  to  try  to  buy  it 
from  him.  About  a  month  or  six  weeks  after  he  had  taken  the  coat, 
he  told  Payne  he  had  taken  it;  and  when  Payne  told  him  to  bring  it 
back  he  told  him  the  rats  had  eaten  it  up.  Payne  told  him  he  would 
have  to  account  for  the  coat.  He>then  told  him  he  had  it  at  Matthews, 
and  would  bring  it  back;  that  he  merely  took  it  to  wear  to  the  party. 
He  did  not  bring  it  back;  left  Payne,  and  was  working  some  twelve 
miles  from  his  house.  When  he  was  arrested  for  the  theft  of  this  coat, 
the  coat  was  restored.  We  think  under  these  circumstances  the  requested 
charges,  one  or  both,  should  have  been  given  by  the  judge  to  the  jury  in 
order  that  they  might  pass  upon  appellant's  defense  of  taking  the  coat 
for  a  mere  temporary  use,  and  with  no  purpose  of  permanently  appro- 
priating it.     The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


E.  L.  Adams  v.  The  State. 

No.  3434.     Decided  February  14.  1906. 

1. — ^False  Swearlnir — ^Amonnt  of  Proof  NecesBary — ^Affidavit — One  Witness. 

Upon  a  trial  for  false  swearing  to  an  affidavit  in  procuring  marriage  license,  it 
was  sufBcient  to  establish  the  oath  taken  and  what  was  sworn  as  a  predicate  for 
perjury  or  false  swearing,  by  one  witness;  and  the  statute  only  requires  two  wit- 
nesses to  prove  the  falsity  of  the  alleged  false  swearing;  and  while  the  clerk's  tes- 
timony who  swore  defendant  to  the  affidavit  was  not  very  distinct,  yet  in  connec- 
tion with  the  other  evidence  it  was  sufficient  to  show  that  defendant  made  the  affi- 
davit 
2.— Same— Statutory  Oath. 

Where  upon  trial  for  false  swearing,  no  question  seemed  to  have  been  made 
during  trial  as  to  the  particular  form  of  oath  required  by  statute,  and  the  fact 
appeared  that  the  witness  testified  that  defendant  swore  to  the  affidavit  and  signed 
the  same,  it  will  be  assumed  that  the  oath  administered  was  in  proper  and  legal 
form. 
8. — Same— Varianoe— Indictment — ^Proof. 

Where  upon  appeal  from  a  conviction  of  false  swearing,  the  question  of  variance 
of  a  name  as  alleged  in  the  indictment  and  contained  in  the  proof  was  not  prop- 
erly presented  by  the  record,  it  cannot  be  noticed. 

4.— Same — Charge  of  Conrt — Assignments  for  False  Swearing. 

Where  upon  trial  for  false  swearing,  the  indictment  contained  three  assignments 
for  false  swearing,  all  of  which  are  treated  as  one  assignment,  it  was  incumbent 
on  the  State  to  prove  the  falsity  of  all  the  facts  stated  in  the  affidavit  upon  which 
the  assignments  were  predicated ;  and  where  the  State  made  such  proof,  there  was 
no  error  to  submit  the  whole  affidavit  containing  the  different  assignments  of  per- 
jury together;  and  if  the  evidence  showed  that  the  State  proved  them  to  be  false 
by  two  witnesses,  or  one  witness  strongly  corroborated  by  other  testimony,  the 
case  was  made  out  for  the  State. 
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5. — Same— Varlanoe— AffidaTit — ^Indictment — ^Proof— Seat 

Where  upon  trial  for  false  swearing,  the  indictment  did  not  allege  that  the 
affidavit  upon  which  the  false  swearing  was  predicated  had  a  seal  on  it,  and  the 
affidavit  as  presented  in  the  statement  of  facts  did  not  contain  such  seal,  and  the 
certificate  to  the  bill  of  exceptions  did  not  show  to  the  contrary,  the  question  of 
variance  was  not  properly  raised;  besides  the  court  inclines  to  the  view  that  this 
would  not  constitute  a  variance. 

6^ — Sanie^-Charge  of  Court — ^Favorable  to  Defendant. 

Upon  a  trial  for  false  swearing,  where  the  court  was  particular  in  submitting 
the  issue  as  to  whether  defendant  had  made,  signed  and  sworn  to  the  false  affidavit, 
and  that  the  oath  was  properly  administered,  etc.,  there  was  no  error  of  which 
defendant  could  complain  in  a  further  charge,  that  if  he  made  the  alleged  false 
statement  under  oath,  and  that  be  believed  at  the  time  he  made  the  affidavit  that 
the  facts  as  stated  were  true,  to  acquit. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  bufore  Hon. 
Ben  H.  Denton. 

Appeal  from  a  conviction  of  false  swiearing;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

James  H.  Lyday  &  J.  G,  McOrady,  for  appellant. — On  question  of 
sufficiency  of  evidence:  Aguirre  v.  State,  31  Texas  Crim.  Eep.,  519; 
State  V.  Howard,  4  McCord  (S.  C),  169.  On  question  of  statutory 
oath:     O'Killey  v.  People,  86  N.  Y.,  154. 

Howard  Martin,  Assistant  Attorney-General,  and  William  H.  Hanson, 
for  the  State. — On  question  of  corroboration:  Hodge  v.  State,  77  S. 
W.  Eep.,  1135;  Thompson  v.  State,  Dallas  Term  1906. 

HENDERSON,  Judge. — The  indictment  charges  the  false  swea:  ing 
by  appellant  to  be  on  an  affidavit  alleged  to  have  been  made  by  him, 
in  order  to  procure  a  license  to  marry,  Tennie  House,  who  was  under 
the  age  of  18  years.  There  is  no  exception  to  the  indictment;  nor  do 
we  note  any  vice  in  it. 

Appellant  insists  that  there  is  no  testimony  showing  that  the  affi- 
davit was  made  before  Pat  Henry,  the  county  clerk,  as  alleged  in  the 
indictment;  and  he  appears  to  insist  that  this  showing  must  be  made 
by  two  witnesses,  or  one  witness  strongly  corroborated  by  other  testi- 
mony. We  do  not  agree  to  either  of  these  propositions.  We  think  it  is 
sufficient  to  establish  the  oath  taken  and  what  was  sworn  as  a  predicate 
for  the  perjury  or  false  swearing,  by  one  witpess.  The  statute  only  re- 
quires two  witnesses  to  prove  the  falsity  of  the  alleged  false  swearing. 
While  State's  witness  Henry  is  not  distinct  that  appellant  swore  to  the 
affidavit,  but  so  testified  because  of  his  habit  with  regard  to  affidavits, 
etc.,  yet  in  connection  with  his  testimony,  we  think  the  evidence  is  suf- 
ficient to  show  that  appellant  made  this  affidavit.  Bradley  identifies 
appellant  as  the  party  he  saw  there  at  the  time  to  get  the  license  at  the 
date  the  alleged  affidavit  was  made.  When  appellant  was  arrested  by  the 
deputy  sheriff,  it  is  shown  that  he  was  warned,  and  appellant  then  did  not 
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set  up  the  fact  that  he  had  made  no  aflSdavit,  but  his  defense  seemed  to  be 
predicated  solely  on  the  idea  that  he  could  not  be  convicted,  because  he 
did  not  write  the  order  from  Sam  House,  the  father  of  Tennie  House; 
that  tihe  wrote  the  order  herself.  There  are  other  circumstances  in  the 
case  that  tend  to  show  appellant  must' have  been  sworn  to  the  affidavit. 

As  to  the  criticism  that  the  particular  form  of  oath  required  by  statute 
was  not  administered,  we  do  not  think  the  record  presents  this  matter  in 
a  shape  to  be  reviewed.  No  question  seems  to  have  been  made  as  to  this 
matter  on  the  trial.  If  on  the  examination  of  the  witness,  Henry,  the 
State  failed  to  show  that  he  administered  a  proper  oath,  we  would  have  ' 
expected  appellant  to  have  presented  this  question.  The  fact  that  the 
witness  testified  that  he  swore  appellant  to  the  affidavit,  and  that  ap- 
peUant  signed  the  same  before  him,  would  appear  to  involve  (if  no 
question  was  made)  the  fact  that  the  oath  administered  was  in  proper 
and  legal  form.  The  very  fact  that  the  witness  was  sworn  to  it,  shows 
that  evidently  he  must  have  been  sworn  to  the  facts  in  the  affidavit  and 
that  they  were  true. 

It  is  claimed  that  there  is  some  variance  between  Tinnie  House  as 
contained  in  the  indictment  and  Tennie  House  as  contained  in  the 
proof.  We  do  not  believe  this  matter  is  presented  in  such  shape  in  this 
record  as  can  be  noticed.  It  is  not  necessary  to  discuss  whether  Tennie 
and  Tinnie  are  idem  sonans. 

It  is  strongly  urged  that  the  court  should  have  instructed  a  finding 
as  to  the  falsity  of  the  facts  alleged  in  the  indictment  as  the  basis  for 
the  charge  of  false  swearing  that  the  submission  by  the  court  of  all 
predicates  in  solido;  that  is,  of  the  entire  contents  of  the  affidavit,  was 
not  a  proper  and  legal  way  to  make  this  submission.  An  inspection  of 
the  indictment  shows  that  the  predicate  assignments  for  the  false  swear- 
ing were  three  in  number,  to  wit:  First,  that  the  affidavit  alleged  as 
true  that  Tennie  House  was  18  years  old,  which  was  false ;  second,  that 
Tennie  House's  father  signed  the  order  attached  to  the  affidavit,  for  the 
issuance  of  the  license,  which  was  false ;  and  third,  it  was  also  false,  as 
alleged  that  there  were  no  legal  objections  to  said  marriage.  While 
these  three  elements  are  contained  in  the  affidavit,  there  appears  to  be 
really  but  one  assignment  involving  all  these,  as  they  are  not  treated 
separately.  As  we  understand  the  whole  affidavit,  the  essential  facts 
therein  stated  are  alleged  to  be  false ;  and  these  phases  of  falsity  are  set 
out.  In  such  case,  we  take  it,  that  it  was  incumbent  on  the  State  to 
prove  the  falsity  of  all  the  facts  stated  in  the  affidavit.  It  would  not 
have  been  so  if  these  facts  appearing  in  the  affidavit  had  been  stated  in 
separate  form  as  distinct  assignments  for  false  swearing.  In  such  case, 
the  proof  of  either  assignment  would  be  sufficient,  and  the  judgment 
could  be  applied  to  either  assignment.  In  the  form  in  which  this  in- 
dictment is  presented  and  submitted  by  the  court  in  his  charge,  we  take 
it,  that  all  of  the  essential  features  contained  in  the  affidavit  had  to  be 
proved  by  the  State,  and  we  believe  the  State  made  such  proof;  that  is, 
it  was  abundantly  shown  by  two  witnesses  and  more,  that  Tennie  House 
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was  under  18  years  of  age.  This  appears  to  have  been  a  conceded  fact. 
And  secondly,  it  was  also  proved  by  the  State  that  the  order  purporting 
to  have  been  made  by  Sam  House,  addressed  to  the  county  clerk  to  issue 
a  marriage  license  for  his  daughter,  Tennie  House,  was  not  in  fact  made 
by  Sam  House,  her  father.  He  testified  that  he  did  not  give  such  order, 
and  it  was  proved  by  the  State  that  appellant  confessed  to  seeing  Tennie 
House  write  the  order.  There  was  some  other  testimony  to  the  same 
effect.  It  was  also  proven  that  there  was  no  consent  given  to  the  mar- 
riage by  the  parents.  If  it  be  true,  that  the  allegation  in  the  indictment 
that  there  were  no  legal  objections  to  said  marriage,  was  a  mere  conclu- 
sion of  law,  then  this  amounted  to  nothing,  and  would  constitute  no 
assignment  in  fact.  But  if  it  did  involve  a  statement  of  fact,  and  em- 
braced the  idea  that  Tennie  House  was  under  18,  and  that  her  parents 
were  not  consenting  and  had  given  no  order,  then  we  think  this  was 
suflSciently  negatived  by  the  testimony.  At  any  rate,  it  was  competent 
for  the  court  to  submit  the  whole  affidavit,  containing  the  assignments 
of  perjury  together,  and  if  the  evidence  shows  that  the  State  proved 
them  to  be  false  by  two  witnesses,  or  one  witness  strongly  corroborated 
by  other  testimony,  then  the  case  is  made  out  for  the  State.  So,  in  our 
opinion,  there  was  no  error  in  the  manner  in  which  the  court  submitted 
this  question. 

Appellant  insists  there  was  a  variance  between  the  affidavit  as  pre- 
sented, and  that  alleged  in  the  indictment,  because  the  indictment  does 
not  allege  that  the  affidavit  had  a  seal  on  it,  whereas  he  insists  that  said 
affidavit  did  contain  a  seal.  The  affidavit  as  presented  in  the  statement 
of  facts  (and  that  is  the  only  place  we  find  it)  does  not  contain  a  seal, 
and  the  grounds  of  objection  stated  are  not  a  certificate  of  the  fact  that 
said  affidavit  did  contain  a  seal.  We  are  further  inclined  to  the  view  if 
it  did,  it  would  not  constitute  a  variance. 

There  is  no  variance  between  the  name,  Sam  House,  as  contained  in 
the  indictment,  and  the  name  signed  to  the  order  for  the  license  and 
exhibited  in  this  rcord. 

Appellant  insists  that  the  court  assumes  in  paragraph  7  of  the 
charge,  that  appellant  made  the  alleged  false  affidavit.  Paragraph  7  is 
as  follows:  "It  follows,  therefore,  that  if  at  the  time  the  defendant 
made  the  alleged  false  statement  under  oath,  he  believed  the  facts  therein 
stated  to  be  true,  then  he  would  not  be  guilty  of  the  offense  charged, 
and  should  be  acquitted.*'  This  is  a  charge  given  for  and  on  behalf 
of  the  defendant  and  we  do  not  see  any  error  in  the  court  stating  this 
matter  to  the  jury  as  was  done.  It  is  tantamount  to  saying  to  them, 
even  if  they  believed  that  defendant  believed  the  facts  stated  in  the 
affidavit  to  be  true,  he  would  not  be  guilty,  although  he  may  have  made 
the  same.  When  the  court  submitted  the  issues  against  defendant,  he 
was  very  particular  to  charge  the  jury,  that  before  they  could  convict 
him,  they  must  find  that  he  made  the  affidavit  on  which  the  alleged 
false  statement  was  predicated.  And  they  were  instructed  that  he  must 
not  only  have  signed  said  affidavit,  but  that  he  swore  to  the  same,  and  if 
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they  had  a  reasonable  doubt  as  to  such  matter,  to  acquit  him.  The  court 
further  gave  a  special  instruction  at  the  request  of  appellant,  to  the 
effect  that  although  the  jury  might  believe  that  defendant  made  a  false 
statement  to  the  county  clerk,  Pat  Henry,  that  they  could  not  convict 
him  unless  it  was  further  shown  that  such  false  statement  was  reduced 
to  writing  and  signed  by  defendant,  and  after  having  been  so  reduced 
to  writing  and  signed,  said  Henry  thereupon  duly  administered  to 
defendant  an  oath,  and  swore  defendant  to  the  statement  contained  in 
the  writing  which  he  subscribed. 

We  have  examined  the  record  carefully,  and  in  our  opinion  it  contains 
no  error  and  the  judgment  is  affirmed. 

Affirmed. 


C.  C.  Peters  v.  The  State. 

No.  3560.     Decided  February  14,  1906. 

Theft — ^EmbeulemeiLt — ^XninilLeieiicy  of  Evidenoe — ^Bailment. 

On  a  trial  for  tlieft,  where  the  evidence  developed  that  if  defendant  secured  the 
property  he  did  so  as  the  agent  of  the  prosecuting  witness,  the  indictment  should 
have  been  drawn  under  the  bailment  statute;  however,  see  evidence  in  opinion 
which  is  held  not  to  be  suflBcient  to  authorize  a  conviction,  even  under  an  indict- 
ment under  the  proper  statute. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon. 
E.  P.  Milam. 

Appeal  from  a  conviction  of  theft;  penalty,  a  fine  of  $50  and  ninety 
days  in  the  county  jail. 

The  opinion  states  the  case. 

Smith  &  Lattimore,  for  appellant. — On  question  of  insufficiency  of 
evidence :    Abby  v.  State,  35  Texas  Crim.  Rep.,  589. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — This  conviction  is  for  theft,  the  punishment  being 
fixed  at  a  fine  of  $50  and  ninety  days  in  jail.  The  following  is  the 
State's  case:  Henry  Landry  testified:  "I  reached  Fort  Worth  on  the 
morning  of  August  23d,  about  8  o'clock  a.m.  I  met  defendant  that 
day  in  a  saloon.  While  there  I  stated  I  had  $40,  and  wanted  to  send 
ft  to  ray  wife  at  Galveston.  Defendant  suggested  that  I  send  it  by  the 
Wells  Fargo  Express,  and  offered  to  send  it  for  me.  I  gave  him  the 
money,  and  we  came  together  to  a  place  that  looked  to  me  like  an  express 
office,  and  defendant  placed  the  money  down  on  the  counter  at  the  win- 
dow. There  came  up  some  kind  of  dispute,  and  defendant  turned  and 
walked  out.  This  was  my  money,  and  was  of  the  value  of  $40.  I  did 
not  even  see  my  money  again,  and  I  did  not  give  defendant  my  consent 
to  appropriate  same.''  On  cross-examination  he  stated:  *T!  made  him 
my  agent  to  send  her  this  money.     I  am  sure  that  I  gave  him  the  money 
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in  the  saloon.  I  did  not  tell  oiiicer  Maddox  tlie  next  day  that  I  counted 
the  money  down  on  the  counter,  and  defendant  picked  it  up  and  walked 
off  with  it.  *  *  *  I  saw  him  lay  the  money  down  on  tlie  counter  at 
the  window.  *  *  *  Defendant  did  not  take  the  money  off  my  per- 
son, but  I  handed  it  to  him  of  my  own  free  will  and  accord,  when  he 
said  he  would  take  it  and  send  it  to  my  wife."  In  the  first  place  we 
hold  that  the  indictment  should  have  been  drawn  under  the  bailment 
statute,  since  if  appellant  procured  the  property,  he  did  so  as  the  agent 
of  the  prosecuting  witness,  Williams  v.  State,  30  Texas  Crim.  App., 
153;  Nichols  v.  State,  28  Texas  Crim.  App.,  105;  Torres  v.  State,  33 
Texas  Crim.  Rep.,  125.  However,  we  have  seen  fit  to  review  the  facts, 
and  they  are  not  suflBcient  in  our  opinion  to  authorize  the  conviction  of 
appellant,  even  under  an  indictment  under  proper  statute.  The  judg- 
ment is  accordingly  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Andrew  Morawitz  v.  The  State. 

No.  3496.     Decided  February  14.  1906. 

1. — ^Bribery— -Indlotment. 

See  opinion  holding  that  an  indictment  charging  defendant  with  accepting  a 
bribe  complied  with  the  suggestions  made  in  the  opinion  of  the  court  on  former 
appeal,  and  to  be  sufficient. 

ft.-— Same-— Evidenoe— Stenographer's  Notes— Defendant's  Testimony. 

Upon  a  trial  for  accepting  a  bribe,  there  was  no  error  in  permitting  the  reading 
by  the  stenographer  from  his  notes  the  testimony  of  defendant  given  during  a 
former  trial,  after  the  stenographer  had  qualified  as  to  the  accuracy  of  the  said 
stenographic  notes. 

8. — Same — ^Iiistniotions  to  Jnry  after  Ketirement — Accomplice — Corroboration. 

Where  upon  a  trial  for  accepting  a  bribe,  the  jury  after  they  had  retired  to  con- 
sider of  their  verdict,  returned  into  court  and  propounded  the  question  whether  the 
defendant's  testimony  could  be  used  as  corroborative  evidence,  and  the  court  in- 
structed them  that  any  testimony  before  them,  other  than  the  testimony  of  the 
accomplice  or  accomplices,  that  they  believed  to  be  true,  might  be  considered  by 
them  in  corroboration  of  the  testimony  of  the  accomplice,  provided  the  same  tended 
materially  to  connect  defendant  with  the  commission  of  the  offense,  there  was  no 
error;  however,  the'\:ourt's  main  charge  on  corroboration  is  criticised  as  error,  if 
exception  had  been  made  thereto. 

4. — Same — ^Kisconduot  of  Jnry — Bigonssing  Former  Trial — ^Test. 

Upon  trial  for  accepting  a  bribe,  where  the  jury  after  having  retired  to  consider 
a  verdict  discussed  the  former  trial  and  the  statement  was  made  among  them  that 
defendant  had  been  convicted  on  a  former  trial  and  his  punishment  fixed  at  five 
years,  the  judgment  must  be  reversed,  as  such  testimony  would  not  have  been 
admissible  during  the  trial,  which  is  the  test  in  matters  of  this  character. 

Appeal  from  the  District  Court  of  Karnes.  Tried  below  before  Hoo* 
James  C.  Wilson. 

Appeal  from  a  conviction  of  accepting  a  bribe;  penalty,  two  years 
imprisonment  in  the  penitentiary. 

Leaving  ont  the  formal  averments  of  the  indictment,  the  same  alleged : 
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"That  defendant  was  then  and  there  the  duly  elected  and  qualified  justice 
of  the  peace  in  and  for  justice  precinct  number  8  in  said  Karnes  County, 
Texas,  and  he  the  said  defendant  then  and  there  had  good  cause  to  be- 
lieve that  P.  B.  had  committed  the  offense  of  unlawfully  carrying  on 
and  about  his  person  a  pistol  in  said  justice  precinct  number  8  in  Karnes 

County,  Texas,  the  said as  such  justice  of  the  peace  then  and  there 

having  jurisdiction  to  try  said  P.  E.  for  said  offiense;  and  said as 

such  justice  of  the  peace  was  authorized  and  required  by  law  to  summon 
and  examine  witnesses  in  relation  to  said  violation  of  the  law  by  said 
P.  B.,  and  to  reduce  the  statements  of  the  witnesses  so  summoned  and 
examined  to  writing,  and  to  cause  such  statements  to  be  sworn  to  by 
such  witnesses;  and  if  the  statements  and  evidence  given  by  said  wit- 
nesses showed  that  said  P.  B.  was  probably  guilty  of  the  offense  of  un- 
lawfully carrying  on  and  about  his  person  a  pistol  in  justice  precinct 

number  8  in  Karnes  County,  Texas,  it  was  the  duty  of  said as 

justice  of  the  peace  as  aforesaid  to  issue  a  warrant  for  the  arrest  of  said 

P.  B. ;  and  it  was  then  and  there  further  the  duty  of  said as  such 

justice  of  the  peace  to  try  said  P.  B.  for  said  offense  of  unlawfully  carry- 
ing on  and  about. his  person  a  pistol  as  aforesaid,  and  if  found  guilty 

to  punish  him,  the  said  P.  B.,  for  said  offense ;  but  the  said justice 

of  the  peace  as  aforesaid  in  disregard  and  in  violation  of  his  duty  as 
aforesaid  did  then  and  there  in  Karnes  County,  Texas,  on  or  about  said 
9th  day  of  November,  1903,  unlawfully,  wilfully  and  corruptly  agree 
with  said  P.  B.  that  for  and  in  consideration  of  ten  dollars  in  money  paid 

to  him,  said by  said  P.  B.,  that  he  the  said  — » —  justice  of  the 

peace  as  aforesaid  would  not  institute  proceedings  against  him,  said 
P.  B.,  and  would  not  cause  him  said  P.  B.  to  be  arrested,  tried  and  fined 
for  said  offense  of  unlawfully  carrying  on  and  about  his  person  a  pistol 

as  aforesaid;  and  the  said justice  of  the  peace  as  aforesaid  then 

and  there  having  good  cause  to  believe  that  said  P.  B.  was  guilty  of 
said  offense  of  unlawfully  carrying  on  and  about  his  person  a  pistol  as 
aforesaid,  did  then  and  there  tmlawfuUy,  wilfully  and  corruptly  accept 
said  ten  dollars  in  money  from  said  P.  B.  with  the  understanding  and 
agreement  that  he  said would  not  as  justice  of  the  peace  as  afore- 
said institute  proceedings  against  said  P.  B.,  and  would-  not  cause  said 
P.  B.  to  be  arrested,  tried  and  fined  for  said  offense  of  unlawfully  carry- 
ing on  and  about  his  person  a  pistol  in  said  justice  precinct  number  8  in 
Karnes  County,  Texas,  as  aforesaid,  and  which  said  agreement  and  un- 
derstanding was  in  violation  of  the  duty  of  said as  justice  of  the 

peace  as  aforesaid,  against  the  peace  and  dignity  of  the  State. 

The  facts  in  this  case  will  be  found  in  46  Texas  Crim.  Bep.,  436. 

The  exception  to  the  indictment  was  that  it  did  not  allege  that  de- 
fendant knew  of  any  such  witnesses  or  facts  as  made  it  his  duty  to  act 
as  justice  of  the  peace,  etc. 

J.  C  Ooode  and  Davidson  £  Bailey,  for  appellant. — On  question  of 
admitting  the  stenographer's  notes,  counsel  cited,  Preston  v.  State,  53 
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S.  W.  Eep.,  881 ;  Collins  v.  State,  39  Texas  Crim.  Rep.,  441,  and  con- 
tested the  doctrine  held  in  these  cases,  upon  the  question  of  admitting 
defendant's  testimony  taken  at  a  former  trial,  etc. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  for  having  accepted  a 
bribe,  his  punishment  being  fixed  at  two  years  confinement  in  the  peni- 
tentiary. This  is  the  second  appeal.  Morawitz  v.  State,  46  Texas 
Crim  Rep.,  436 ;  10  Texas  Ct.  Rep.,  558.  After  the  reversal  on  the  for- 
mer appeal,  a  new  indictment  was  found.  Appellant  insists  that  the 
new  indictment  is  defective.  A  close  scrutiny  shows  that  it  complies 
with  the  suggestions  made  in  the  opinion  on  former  appeal;  and  we  hold 
the  indictment  is  suflScient. 

Upon  this  trial,  the  State  introduced  the  stenographer  who  took  down 
the  testimony  on  the  former  trial;  and  from  his  stenographic  notes  he 
was  permitted  to  reproduce  the  testimony  of  appellant.  The  bill  pre- 
senting this  matter  shows  that  the  stenographer  qualified  as  to  the  ac- 
curacy of  his  notes,  and  after  so  qualifying  was  permitted  to  read  from 
said  stenographic  notes  the  testimony  of  appellant  on  the  former  trial. 
His  testimony  was  germane,  pertinent  and  highly  criminative  evidence 
on  this  trial.  There  was  no  error  in  permitting  the  introduction  of  this 
evidence. 

After  the  jury  retired  to  consider  of  their  verdict,  they  returned  into 
court,  and  propounded  tlie  following  question:  "Can  the  defendant's 
testimony  be  used  as  corroborative  evidence.''  In  answer  to  said  ques- 
tion, the  trial  court  instructed  the  jury :  "Any  testimony  that  is  before 
you,  other  than  the  testimony  of  the  accomplice  or  accomplices,  that  you 
believe  to  be  true,  may  be  considered  by  you  in  corroboration  of  the  tes- 
timony of  the  accomplice,  provided  the  same  tends  materially  to  connect 
defendant  with  the  commission  of  the  offense."  The  trial  court  charged 
on  the  law  of  corroboration  in  his  maiA  charge.  Though  we  do  not 
note  any  exception  by  appellant  to  this  charge,  however,  in  our  opinion, 
the  charge  on  corroboration  is  defective  under  Bell  v.  State,  39  Texas 
Crim.  Rep.,  677,  and  various  other  authorities.  Reverting  to  the  answer 
given  by  the  trial  court  to  the  question  of  the  jury,  we  see  no  error 
therein. 

Appellant  further  insists  that  "the  case  should  be  reversed  on  account 
of  the  misconduct  of  the  jury.  After  the  jury  retired  to  consider  of 
their  verdict,  the  statement  was  made  that  appellant  had  been  con- 
victed on  a  former  trial,  and  his  punishment  fixed  at  five  years  in  the 
penitentiary,  and  some  of  the  jurors  stated,  three  years.  This  was  prior 
to  the  jury  agreeing  upon  their  verdict.  This  conduct  on  the  part  of 
the  jury  is  reversible  error  under  the  long  line  of  authorities  of  this 
court.  If  the  State  had  attempted  in  the  course  of  the  trial  to  prove 
that  defendant  had  been  convicted,  and  five  years'  punishment  assessed 
against  him  on  the  previous  trial,  and  the  same  had  been  objected  to 


Digitized  by  LjOOQ IC 


1906,]  Hays  v.  The  Statb.  369 

by  appellant,  and  the  court  had  admitted  the  testimony,  there  could  be 
no  cavil  or  question  as  to  the  injurious  effect  of  the  testimony.  This  it 
occurs  to  us  is  an  accurate  test  in  matters  of  this  character.  Appellant 
should  be  tried  on  the  evidence  adduced  on  the  trial,  and  not  upon  the 
action  of  a  former  jury.  Nor  should  the  former  verdict  be  used  as  any 
species  or  character  of  predicate  for  convicting  appellant  on  this  trial. 

On  account  of  the  misconduct  of  the  jury,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Geobge  Hays  v.  The  State. 

No.  3314.     Decided  February  14,  1906. 

1. — ^Looal  Option — ^Evidence — ^Declarations  of  Third  Parties. 

Upon  a  trial  for  a  violation  of  the  local  option  law,  there  was  no  error  in  ad- 
mitting testimony  over  objection  of  defendant  as  to  a  conversation  which  had  taken 
place  between  H.  and  C,  two  of  the  State's  witnesses,  in  which  H.  told  G.  that 
the  defendant  had  whisky,  and  asked  C.  whether  he  wanted  some  of  it,  whereupon 
C.  handed  H.  50  cents  to  be  given  to  the  defendant  for  the  whisky;  the  State 
having  first  proved  by  H.  that  defendant  had  consented  to  said  conversation  be- 
tween said  two  witnesses  and  knew  the  purport  thereof.  Held,  that  the  matter 
was  so  connected  up  that  it  became  relevant  testimony,  although  it  occurred  out 
of  defendant's  bearing;  especially  as  this  issue  was  properly  submitted  by  a  re- 
quested charge. 

8. — Same — Snflloienoy  of  Evldenoe— Sale. 

Upon  a  trial  for  a  violation  of  the  local  option  law,  where  the  evidence  showed 
that  defendant  received  50  cents  from  the  alleged  purchaser  of  the  whisky,  with 
full  knowledge  of  the  fact  that  it  was  the  purchaser's  money  and  was  given  to 
defendant  by  a  third  party  for  the  purpose  of  obtaining  the  whisky,  the  verdict  was 
sustained,  although  defendant  contended  that  said  third  party  gave  the  50  cents 
to  pay  a  former  debt  he  owed  the  defendant. 

Appeal  from  the  County  Court  of  Hill.  Tried  below  before  Hon. 
N.  J.  Smith. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Beporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  violat- 
ing the  local  option  law.  The  State's  case  was  made  out  by  the  testimony 
mainly  of  the  witness  Hill.  His  evidence  is  to  the  effect  that  on  the 
10th  of  May,  he  ascertained  from  appellant  that  he  had  some  whisky, 
and  would  let  witness  have  a  quart.  Witness  told  appellant  he  did  not 
want  a  quart,  that  he  only  wanted  a  pint,  but  pointed  out  Lum  Curry 
(the  alleged  purchaser)  remarking  that  Curry  would  probably  take  a 
pint ;  that  he  went  over  to  Curry — out  of  hearing  but  in  sight  of  def end- 
Vol.  49  Crim.— 24. 
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ant,  and  informed  Curry  he  could  get  a  pint  of  whisky^  if  Curry  would 
agree  to  take  it,  and  he  gave  witness  HUl  50  cents.  Hill  returned  to  ap- 
pellant and  gave  him  the  money,  and  told  appellant  that  Curry  wanted 
a  pint  of  whisky.  In  the  evening,  witness  and  appellant  were  in  appel- 
lant's wagon,  went  by  the  express  ofiSce^  and  got  a  package  of  whisky  of 
four  quarts.  After  getting  the  whisky,  they  stopped  at  a  seed-house, 
opened  it  up,  Curry  went  where  they  were,  and  witness  Hill  took  two 
half-pint  bottles  given  him  by  Curry,  filled  them  from  one  of  the  bot- 
tles, which  had  been  opened,  and  gave  them  to  Curry.  On  cross-exam- 
ination he  stated  that  he  had  borrowed  a  dollar  from  appellant,  and  had 
previously  paid  him  50  cents,  and  on  the  day  in  question  paid  him  an- 
other 50  cents.  He  further  stated  that  Hays  never  sold  him  (witness) 
any  of  the  whisky,  and  he  never  intended  to  sell  any  of  the  whisky  at 
all.  Curry  testified  practically  as  did  Hill,  except  that  he  did  not  know 
anything  about  Hill  paying  appellant  any  money.  Appellant  testified 
in  his  own  behalf,  and  denied  having  sold  to  Hill,  Curry  or  anybody 
else  any  whisky.  He  denied  getting  a  dollar  from  Hill  and  said  he 
only  paid  him  a  half  dollar,  and  that  was  the  remainder  of  the  dollar 
he  had  previously  loaned  him.  He  stated  that  when  Curry  came  to 
where  they  had  opened  the  bottle,  that  Hill  remarked,  he  was  going  to 
let  Curry  have  some  of  the  whisky;  that  he  was  related  to  him;  that  he 
(appellant)  made  no  objection,  as  Hill  had  been  very  clever  to  him 
about  letting  him  have  whisky,  and  if  he  wanted  to  give  some  of  this  to 
Curry,  it  was  all  right.  He  denied  selling  Curry  any  of  the  whisky ;  and 
further  stated  that  he  had  never  sold  whisky  to  any  one  in  his  life.  Hill 
re-introduced,  denied  stating  to  appellant  that  he  wished  to  give  Curry 
whisky  and  further  denied  that  he  had  ever  told  appellant  that  Curry 
was  his  kinsman.  Curry  also  denied  hearing  any  statement  made  by 
Hill  to  appellant  about  letting  him  (Curry)  have  any  whisky,  or  that 
Curry  was  in  any  way  related  to  Hill.  As  a  matter  of  fact,  he  was  not 
related  to  him.  He  says,  if  any  such  conversation  occurred  he  did  not 
hear  it.     This  is  practically  the  case. 

A  bill  of  exceptions  was  reserved  to  the  following  testimony  of  the 
witness,  Curry :  "On  or  about  the  10th  day  of  May,  Bob  Hill  came  to 
me,  defendant  not  being  present,  and  asked  me  if  I  wanted  some  whisky. 
I  told  him  that  I  would  like  to  have  a  pint.  He  stated  that  Oeorge 
Hays  had  some  whisky,  and  that  we  could  go  in  together  and  get  a- 
quart.  I  told  him  all  right,  I  would  take  a  pint,  and  I  gave  Bob  Hill 
50  cents  for  him  to  give  to  Geo.  Hays  for  the  whisky.**  Hill,  over  objec- 
tion, was  permitted  to  testify  to  the  same  facts.  These  bills  are  quali- 
fied by  the  trial  judge  to  the  effect,  that  when  this  testimony  was 
first  offered,  it  was  excluded.  But  at  a  later  stage  of  the  trial,  and  after 
the  State  had  proved  by  Hill  that  he  (Hill)  had  approached  Curry 
at  the  instance  of  and  by  the  consent  of  appellant,  and  had  obtained  50 
cents  from  Curry,  which  appellant  had  accepted  with  the  understanding 
that  Curry  had  given  it  with  the  expectation  of  obtaining  a  pint  of 
whisky  from  Hays,  and  after  the  State  had  proved  by  both  Hill  and 


Digitized  by  LjOOQ IC 


1906.]  Watson  v.  The  State.  371 

Curry  that  Curry  had  obtained  a  pint  of  whisky,  without  further  ex- 
planation being  made  when  appellant  and  witness  Curry  and  Hill 
were  all  present  together  ot  the  seed-house,  said  whisky  being  a  part  of 
the  whisky  obtained  from  the  express  oflBce  by  defendant,  Hays,  none  of 
which  shipment  had  been  previously  ordered  by  either  Hill  or  Curry; 
and  after  the  State  had  proved  these  things,  the  court  permitted  the 
State  to  prove  by  witness  Hill  and  Curry,  the  conversation  between  said 
witnesses,  etc.  Exceptions  was  reserved.  As  explained,  we  believe  this 
evidence  was  properly  admitted.  The  matter  was  so  connected  up  that 
it  became  relevant  testimony.  The  court  sufficiently  submitted  the  issues 
made  by  the  testimony :  especially  in  the  requested  special  charges  asked 
by  appellant,  which  were  given. 

It  is  earnestly  contended  that  this  evidence  is  not  sufficient  If  the 
testimony  of  Hill  can  be  relied  on,  we  believe  that,  taken  with  the  other 
facts,  the  jury  were  warranted  in  arriving  at  their  conclusion  of  guilt. 
The  evidence  makes  it  at  least  reasonably  certain  that  Hill  got  50  cents 
from  Curry.  It  is  certain  that  he  gave  appellant  50  cents.  Hill  thinks 
he  gave  appellant  a  dollar.  If  he  did  not  give  him  a  dollar,  and  only 
gave  him  the  50  cents  gotten  from  Curry,  it  may  be  a  fact  that  Hill 
used  Curiy^s  50  cents  to  pay  the  debt  he  owed  appellant,  and  took  ad- 
vantage of  the  generosity  of  appellant,  and  used  whisky  of  appellant  to 
pay  Curry  back  the  50  cents,  without  appellant's  knowledge  of  that  fact. 
And  if  appellant's  testimony  is  true,  it  would-  seem  that  that  conclusion 
would  be  correct.  But  the  conclusion  of  guilt  is  warranted  from  HilPs 
testimony,  taken  in  connection  with  the  other  facts.  If  Hill  has  not 
committed  perjury,  then  appellant  is  guilty,  because  Hill  swears  posi- 
tively that  appellant  took  Curry's  50  cents  with  full  knowledge  of  the 
fact  that  it  was  Curry's  money,  and  for  the  purpose  of  obtaining  that 
amount  of  whisky. 

Finding  no  error  in  the  record,  authorizing  a  reversal,  the  judgment 
is  affirmed. 

Affirtned, 


Joe  Watson  v.  The  State. 

No.  8388.     Decided  February  14.  1906. 

1. — ^Burglary — Statutes  Construed — ^Reformatory— Verdict — Agt  of  Defendant. 
Under  arficle  1145,  Code  Criminal  Procedure,  it  is  mandatory  that  the  jury  6nd 
by  their  yerdict  that  the  defendant  was  not  over  16  years  of  age  at  the  time  of 
the  trial,  before  they  can  find  that  he  should  be  sent  to  the  reformatory,  and  where 
the  Jury  failed  to  find  on  a  trial  for  burglary  in  their  verdict  the  age  of  the  de- 
fendant the  judgment  must  be  reversed. 

t. — Same — Charge  of  Court — ^Foroe— Entry. 

On  a  trial  for  burglary,  a  charge  which  failed  to  define  the  term  force  in  defin- 
ing the  term  entry  and  authorising  conviction  for  entering  the  house  alleged  to 
have  been  burglarized,  was  insufficient. 
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Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below 
before  Hon.  E.  B.  Muse. 

Appeal  from  a  conviction  of  burglary ;  penalty,  two  years  confinement 
in  the  State  reformatory. 

The  opinion  states  the  case. 

Baskett  £  Evans,  for  appellant. — On  question  of  verdict:  Shaw  v. 
State,  2  Texas  Crim.  App.,  487;  Taylor  v.  State,  5  id.,  569;  Hays  v. 
State,  17  S.  W.  Rep.,  1063;  Sanchez  v.  State,  21  id.,  364;  Washington 
V.  State,  13  id.,  606;  Duncan  v.  State,  15  id.,  407. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. —  This  is  a  conviction  for  burglary. 
The  judgment  must  be  reversed  because  the  jury  failed  to  find  in 
their  verdict  the  age  of  defendant.  The  evidence  of  one  witness  is, 
that  he  was  15  or  16  years  of  age;  and  appellant  and  his  mother  testi- 
fied that  he  was  15  years  of  age  on  the  7th  of  March,  1905.  The  ques- 
tion is,  whether  the  verdict  complies  with  the  requirement  of  the 
statute  when  it  fails  to  state  the  age  of  defendant  when  the  punish- 
ment is  confinement  in  the  reformatory.  Article  1145  Code  Criminal 
Procedure  provides :  "  When  upon  the  trial  and  conviction  of  any  per- 
son in  this  State  of  a  felony,  it  is  found  by  the  verdict  of  the  jury  the 
defendant  is  not  more  than  16  years  of  age,  and  the  verdict  of  con- 
viction is  for  confinement  for  five  years  or  less,  the  judgment  and 
sentence  of  the  court  shall  be  that  the  defendant  be  confined  in  the 
house  of  correction  and  reformatory  instead  of  the  penitentiary  for  the 
term  of  his  sentence,  and  that  such  defendant  be  conveyed  to  the  house 
of  correction  and  reformatory  by  the  proper  authority  and  there  con- 
fined for  the  period  of  his  sentence,  and  for  such  service  such  oflBcer 
shall  be  paid  the  same  fees  that  he  would  be  allowed  for  conveying  such 
convicts  to  the  penitentiary;  provided,  that  the  age  of  the  defendant 
shall  not  be  admitted  by  the  attorney  representing  the  State,  and  it 
shall  be  proved  by  full  and  sufficient  evidence  that  the  defendant  is  not 
more  than  16  years  of  age  before  the  judgment  herein  provided  for 
shall  be  entered;  provided,  the  jury  convicting  shall  say  in  their  ver- 
dict whether  the  convict  shall  be  sent  to  the  penitentiary  or  to  the  re- 
formatory." TTiis  statute  has  been  held  in  all  of  the  decisions  by  this 
court  to  be  mandatory,  and  seems  to  require  two  things  to  be  specified 
in  the  verdict  where  cases  of  this  kind  arise;  first,  that  the  jury  must 
find  by  the  verdict  that  defendant  is  not  more  than  16  years  of  age 
when  the  punishment  assessed  is  for  confinement  for  five  years  or 
less;  and  second,  the  jury  must  state  jn  their  verdict,  whether  the  con- 
vict must  be  sent  to  the  penitentiary  or  to  the  reformatory.  Judgments 
have  always  been  reversed  where  the  verdict  fails  to  fix  the  place  of 
punishment — reformatory  or  penitetiary  as  the  case  may  be.  That 
section  of  the  statute  has  been  held  to  be  absolutely  mandatory.     For 
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as  strong  reason  it  occurs  to  us  that  the  otiier  portion  of  the  statute; 
that  is,  the  verdict  must  ascertain  the  age,  as  a  prerequisite  to  sending 
the  convict  to  the  reformatory,  is  equally  mandatory.  This  statute 
has  been  amended  from  time  to  time,  and  so  amended  as  to  prevent 
the  attorney  representing  the  State  from  admitting,  the  age  of  the 
defendant;  but  it  requires  there  shall  be  full  and  suflficient  evidence 
that  the  convict  is  not  more  than  16  years  of  age.  Until  the  jury  has 
ascertained  the  fact  that  the  convict  is  16  years  of  age  or  less  and  that 
he  shall  be  sent  to  the  reformatory,  the  verdict  is  not  sufficient.  It 
must  be  definitely  ascertained  as  a  prerequisite  to  the  convict  being 
sent  to  the  reformatory  that  he  is  not  over  16  years  of  age  at  the  time 
of  the  trial.  This  was  not  done  by  the  verdict  in  this  case,  although 
they  did  find  and  specify  that  he  should  be  sent  to  the  reformatory. 
This  they  were  not  authorized  to  do,  unless  they  first  ascertained  the 
fact  that  he  was  not  over  16  years  of  age.  The  statute  requires  that 
the  jury  must  find  that  fact,  as  well  as  the  other.  We  believe  this 
contention  of  appellant  is  correct,  under  the  express  terms  of  the 
statute. 

The  charge  of  the  court  is  criticised  because  it  fails  to  define  the 
term  "force,^'  and  that  in  defining  the  term  "entry^^  and  authorizing 
conviction  for  entering  the  house,  without  defining  the  term  "force," 
it  may  have  authorized  a  conviction  for  burglary  by  simply  entering 
the  house,  without  the  necessary  force  to  constitute  it  burglary.  Upon 
another  trial,  we  call  attention  to  this,  and  suggest  that  the  definition 
of  force  be  given. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Bob  Smabt  v.  The  Statk 

No.  3557.    Decided  February  14,  1906. 

1. — ^Looal  Option— Eylde]ioe—-Haniile8f  Error — ^DeolarationB  Between  TMrd 
Parties. 
Upon  a  trial  for  the  violation  of  the  local  option  law  charging  the  sale  of  intox- 
icants to  D.,  it  was  harmless  error  to  permit  D.  to  testify  that  one  S.,  a  third 
party,  asked  him  for  beer ;  that  S.  gave  D.  a  dollar  and  that  D.  went  to  the  defend- 
ant and  asked  him  if  his  (D.'s)  beer  bad  come,  that  defendant  replied  in  the 
affirmative  and  handed  D.  six  beer  checks  for  which  D.  paid  him  90  cents  of  the 
dollar  given  him  by  S.,  and  that  D.  took  the  six  beer  checks  to  S.  and  gave  them 
to  him  together  with  the  ten  cents  change;  all  of  which  conversation  between  S. 
and  D.  was  not  in  the  presence  or  hearing  of  defendant  and  without  his  knowledge. 
The  rule  would  have  been  different  if  S.  had  been  used  as  a  witness  to  prove  up 
the  sale,  but  would  not  apply  to  the  transaction  occurring  between  D.  and  defend- 
ant.    However,  if  error,  it  was  harmless. 

2. — Same — ^Evldenoe — Other  Sales. 

Upon  a  trial  for  a  violation  of  the  local  option  law,  there  was  no  error  in  ex- 
cluding testimony  that  the  defendant  had  refused  to  sell  beer  to  other  parties 
under  similar  circumstances  to  those  detailed  in  the  case  on  trial. 
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3. — Same— Charge  Kefuied — ^Different  Counts — ^FurohaBer. 

Where  the  information  charged  the  defendant  in  one  count  with  selling  intoxi- 
cants to  S.  and  in  another  count  to  D.,  and  the  evidence  showed  that  D.  procured 
the  money  from  S.  and  purchased  the  beer  from  defencTant  for  S.,  the  defendant 
not  knowing  S.  in  the  transaction,  and  the  court  in  his  charge  confined  himself 
to  the  sale  to  D.,  there  was  no  error  in  refusing  the  requested  charge  that  if  the 
jury  entertained  a  reasonable  doubt  as  to  which  party  the  sale  was  made,  to 
lacquit.  Besides  it  was  immaterial  under  the  evidence  that  D.  made  the  purchase 
for  S.,  and  not  for  himself. 

4. — Same — Charge  of  Court — ^Manner  of  Purchase. 

Upon  a  trial  for  a  violation  of  the  local  option  law,  where  the  evidence  showed 
that  D.  went  into  defendant's  place  of  business,  paid  him  the  money  handed  him 
by  S.,  and  received  in  return  from  defendant  beer  checks,  which  D.  handed  to  S. 
whereupon  D.  and  S.  called  for  the  beer  and  handed  defendant  the  said  checks, 
the  same  constituted  a  sale  to  either  D.  or  S.  or  both,  and  there  was  no  error  in 
the  charge  of  the  court  in  thus  submitting  the  law. 

Appeal  from  the  County  Court  of  Parker.  Tried  below  before  Hon. 
B.  L.  Stennis. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jaiL 

The. opinion  stat^  the  case. 

Preston  Martin,  for  appellant. 

Howard  Martin,  Assistant  Attomey-Gteneral,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  violat- 
ing the  local  option  law,  and  his  punishment  fixed  at  a  fine  of  $25  and 
twenty  days  confinement  in  the  county  jail.  The  information  contains 
two  counts.  The  case  was  submitted  under  the  second  count  charging 
the  sale  of  the  intoxicants  to  W.  B.  Dutton.  Button  testified  that 
sometime  last  summer,  about  August,  1904,  T.  N.  Sudduth,  came  into 
his  (Button's)  store,  which  was  on  the  east  side  of  the  square  in  a 
building  one  door  north  of  the  pool  room  belonging  to  Burrell,  where 
appellant  was  working.  Sudduth  asked  if  he  could  get  some  beer. 
Dutton  told  Sudduth  that  he  would  see  about  it.  Sudduth  f^ve  him  a 
dollar,  and  Button  left  his  store,  and  went  into  Burrell's  poolroom, 
and  asked  appellant  if  his  beer  had  come.  Appellant  replied,  yes,  and 
handed  him  (Button)  six  beer  checks,  for  which  Button  paid  him 
90  cents  of  the  dollar  given  him  by  Sudduth,  and  requested  appellant 
to  order  more  beer.  He  took  the  six  beer  checks,  and  went  back  to  his 
store,  and  gave  them  to  Sudduth,  together  with  the  10  cents  change. 
The  conversation  between  Sudduth  and  Button  was  not  in  the  presence 
and  hearinfif  of  appellant;  nor  did  hi  inform  appellant  that  he  wanted 
the  beer  checks,  or  the  beer  for  Sudduth,  and  Sudduth  was  not  with 
him  when  he  received  the  beer  checks.  Appellant  objected  to  this 
testimony,  because  of  the  fact  that  appellant  was  not  aware  of  the 
conversation  which  occurred  between  Button  and  Sudduth,  and  these 
matters  occurred  out  of  his  presence.  If  Sudduth  had  been  used  as 
a  witness  to  prove  up  the  sale,  and  had  testified  to  these  facts,  this 
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evidence  ahoidd  have  been  excluded;  but  the  matters  with  reference 
to  the  beer  and  the  checks  occurred  between  Dutton  and  appellant^ 
and  therefore  the  conversations  occurring  between  Dutton  and  Sudduth, 
in  the  absence  of  def endant^  while  not  material  or  perhaps  not  relevant, 
were  not  of  such  a  character  as  would  authorize  a  reversal  of  the  judg- 
ment. While  they  showed  that  Sudduth's  money  was  paid  for  the 
beer  checks,  and  on  which  the  beer  was  obtained  subsequently,  still 
the  conversation  coidd  not  have  affected  appellant  one  way  or  the  other. 
They  were  matters,  it  is  true,  that  occurred  between  Sudduth  and  Dut- 
ton, and  with  which  perhaps  appellant  had  no  concern,  as  it  was  not 
brought  home  to  his  knowledge,  yet  it  was  of  such  immaterial  character 
that  we  do  not  believe  it  would  justify  a  reversal  of  the  judgment.  If 
Sudduth's  statement  as  to  what  occurred  between  himself  and  Dutton 
in  the  absence  of  appellant  was  relied  upon  to  prove  up  the  transaction 
between  Dutton  and  appellant^  the  testimony  would  have  been  material, 
and  being  so,  irrelevant  and  inadmissible,  would  have  required  a  reversal 
of  the  judgment.  But,  as  the  transaction  occurred  between  Dutton 
and  appellant,  this  rule  would  not  apply.  So  we  believe  the  error 
is  not  of  such  character  as  to  authorize  a  reversal. 

Appellant  proposed  to  prove  by  witnesses  Davis,  Winn  and  Ray 
that  they  had  sought  to  buy  beer  from  appellant  under  similar  cir- 
cumstances to  those  detailed  in  this  case.  We  do  not  believe  this 
testimony  was  admissible;  because  he  may  have  refused  to  sell  beer 
to  those  witnesses  is  no  evidence  that  he  did  not  make  the  sale  to 
Dutton. 

Appellant  asked  the  court  to  instruct  the  jury,  if  they  believed 
defendant  sold  the  beer  or  intoxicating  liquor,  etc.,  the  jury  will  say 
under  which  count  he  is  guilty  of  making  an  unlawful  sale,  whether 
to  Sudduth  or  Dutton,  and  if  they  entertain  a  reasonable  doubt  as  to 
which  party  the  sale  was  made,  if  any  sale  was  made,  they  would 
acquit.  This  charge  was  refused,  and  we  believe  properly.  The  court 
confined  the  jury  to  a  consideration  of  the  count  charging  a  sale  to 
Dutton,  and  therefore  the  first  count  passed  out.  Further,  we  Would 
say  that  under  our  decisions,  it  would  make  no  difference  under  the 
facts  that  Dutton  may  have  been  purchasing  intoxicants  for  Sudduth. 
Sudduth  was  not  known  in  the  transaction;  and  ^he  matters  occurring 
in  regard  to  the  transfer  of  the  beer  checks,  which  called  for  the  beer, 
and  on  which  the  beer  was  subsequently  obtained,  were  between  Dutton 
and  appellant. 

Exception  was  reserved  to  the  following  clause  in  the  charge:  ^TTou 
are  further  instructed  that  the  purchase  by  W.  B.  Dutton,  if  any,  for 
himself,  or  for  one  T.  N".  Sudduth,  would  as  a  matter  of  law  constitute 
a  sale  to  W.  B.  Dutton.'*  This  is  in  accord  with  the  various  decisions 
of  this  court  on  that  state  of  case.  The  facts  bearing  upon  this  show 
that  Dutton  went  into  appellant's  place  of  business,  got  the  beer 
checks,  and  that  he  and  Sudduth  went  in  later  on  and  drank  the  beer, 
which  was  called  for,  and  handed  out  the  beer  checks.     Under  our 
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deciBions  this  would  constitute  a  sale  to  either  or  both.  Such  has  been 
the  rule  since  Yakel  v.  State,  30  Texas  Crim.  App.,  391;  Starling  v. 
State,  34  Texas  Crim.  Rep.,  296 ;  Bruce  v.  State,  39  Texas  Crim.  Rep., 
29;  Horsky  v.  State,  36  S.  W.  Rep.,  443;  Vincent  v.  State,  55  S.  W. 
Bep.,  820. 

There  is  no  such  error  in  the  record  as  requires  a  reversal,  and  the 
judgment  is  accordingly  affirmed. 

Afftrmed, 


T.  M.  Berry  v.  The  State. 

No.  3309.     Decided  February  21,  1906. 

Xzhibiting  Gaming  Table — Charge  of  Court — ^Table  Fees — ^Knowledge. 

Where  upon  a  trial  for  exhibiting  a  gaming  table  and  bank,  the  evidence  raised 
the  issue  as  to  whether  defendant  had  knowledge  that  table  fees  were  bet  or 
wagered  on  a  certain  pool  table  owned  by  defendant,  and  the  court  in  its  general 
charge  instructed  the  jury  that  if  they  believed  that  table  fees  were  bet,  etc.,  to 
convict,  and  failed  to  charge  upon  knowledge  of  defendant,  it  was  error  to  refuse  a 
requested  charge  that  defendant  must  have  known  of  sucli  bet  being  made,  and  to 
have  permitted  the  same  before  he  could  be  convicted.  Distinguishing  Mayo  v. 
State,  11  Texas  Ct.  Rep.,  130. 

Appeal  from  the  County  Court  of  Hemphill.  Tried  below  before 
Hon.  B.  M.  Baker. 

Appeal  from  a  conviction  of  exhibiting  a  gaming  table;  penalty,  a 
fine  of  $25  and  ten  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Willis  &  Willis  and  Beeder  &  Cooper,  for  appellant. — On  question 
of  knowledge:  Smith  v.  State,  12  S.  W.  Eep.,  412. 

Howard  Martin,  Assistant  Attorney-General,  and  jB.  E.  Taylor,  for 
the  State. 

HENDERSON,  Judge. —  Appellant  was  convicted  of  exhibiting  a 
gaming  table  and  bank,  his  punishment  being  fixed  at  a  fine  of  $25  and 
ten  days  confinement  in  the  county  jail. 

There  is  but  one  question  that  requires  consideration,  and  that  is 
whether  the  court  should  have  given  appellant's  special  requested  in- 
structions. We  will  state  enough  of  the  facts  in  order  to  present  this 
question.  Several  witnesses  testified  to  playing  pool  at  appellant's  place 
of  business  on  a  pool  table  owned  by  appellant.  Some  of  them  testified 
that  they  wagered  the  table  fees,  that  is,  that  the  loser  paid  the  table 
fees.  Sometimes  the  table  fees  were  paid  to  appellant  himself  and 
sometimes  to  a  negro  attendant,  named  Clark.  None  of  the  witnesses, 
as  we  view  the  record,  state  that  appellant  knew  that  the  fees  were 
wagered,  or  that  the  loser  paid  said  table  fees.  All  that  he  appeared 
to  be  interested  in  was  in  getting  the  fees  due  on  each  game,  which 
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was  15  cents  for  a  two-lianded  game,  and  more  for  a  three-handed 
game.  Several  of  the  witnesses  state  that  they  did  not  know  whether 
it  was  a  general  custom  among  the  boys  for  the  loser  to  pay  for  the 
game  or  not.  Witnesses  state  that  sometimes  the  loser  would  pay  and 
sometimes  the  winner  would  pay;  just  as  they  arranged  the  terms 
of  the  game.  None  of  them  state  that  appellant  knew  of  this  custom; 
and  the  effect  of  the  testimony  as  it  appears  to  us,  was  to  make  the 
case  against  appellant  by  proving  the  custom  among  the  boys  and  to 
affect  him  with  notice  by  circumstances.  On  this  state  of  case  the  court 
instructed  the  jury,  as  follows:  "You  are  instructed  that  you  cannot 
find  defendant  guilty  unless  you  find  from  the  evidence  beyond  a 
reasonable  doubt,  that  he  kept  and  exhibited  for  the  purpose  of  gaming 
a  gaming  table  and  bank;  and  in  this  connection  you  are  instructed 
that  a  pool  table  is  one  which  may  be  kept  and  exhibited  for  the  purpose 
of  gaming.  And  you  are  instructed  that  if  persons  play  pool  on  a  pool 
table  under  an  agreement  that  the  loser  of  the  game  shall  pay  the 
table  fees  in  money,  or  the  money  fees  for  the  use  of  the  table,  it  would 
come  within  the  legal  meaning  of  the  word  *bet.*''  Appellant  asked 
the  following  instruction,  which  was  refused:  "You  must  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  bets  were  made  upon  the 
pool  table  owned,  held  and  kept  by  defendant,  that  defendant  was  in- 
formed or  knew  of  such  bets  being  made  and  permitted  same  to  be 
made  before  you  can  convict  the  defendant,  and  unless  you  so  believe, 
you  will  find  the  defendant  not  guilty/'  Under  the  proof  it  occurs 
to  us  that  the  requested  instruction  should  have  been  given.  The  court 
had  previously  told  the  jury,  in  effect,  that  if  they  believed  the  table 
fees  were  bet ;  that  is,  that  the  loser  was  to  pay  for  the  same,  appellant 
would  be  guilty,  and  this  without  regard  to  his  knowledge.  The  proof 
at  least  makes  an  issue  as  to  his  knowledge  on  this  subject.  We  hold 
that  appellant's  rights  should  have  been  safeguarded,  on  this  branch 
of  the  case;  and  that  the  jury  should  have  been  told  that  defendant 
could  not  be  convicted,  unless  he  was  informed  or  knew  of  such  bets 
being  made.  In  Mayo  v.  State,  11  Texas  Ct.  Eep.,  130,  we  do  not 
understand  that  any  question  was  made  as  to  notice:  certainly  none 
that  the  court  failed  to  charge  upon  knowledge  on  the  part  of  appellant. 
But  here  the  question  is  directly  made  that  the  testimony  demanded  a 
charge  on  notice  or  knowledge  on  his  part.  In  our  opinion  the  testimony 
demanded  such  a  charge.  For  the  refusal  to  give  the  same,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Will  Moore  v.  The  State. 

No.  3575.     Decided  February  21,  1906 

Ezhlbiting  Oamlng  Table — ^Knowledge  of  Defendant — Sufficienoy  of  Evldenoe— 
Circumstantial  Evidence. 
Where  upon  trial  for  exhibiting  a  gaming  table,  the  evidence  showed  that  the 
State's  witnesses  frequently  played  on  the  pool  table  owned  by  defendant,  and  the 
looser  of  the  game  paid  the  table  fees  to  him,  and  defendant  did  not  deny  these 
statements,  his  knowledge  that  games  of  chance  were  being  played  upon  this  table 
were  circumstantially  established,  although  no  one  testified  positively  to  such 
knowledge. 

Appeal  from  the  County  Court  of  Jones.  Tried  below  before  Hon. 
Jno.  D.  Thomas. 

Appeal  from  a  conviction  of  exhibiting  a  gaming  table;  penalty,  a 
fine  of  $25  and  ten  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. — Mayo 
V.  State,  11  Texas  Ct.  Eep.,  130. 

BROOKS,  Judge. — Appellant  was  convicted  of  exhibiting  a  gaming 
table,  and  his  punishment  fixed  at  a  fine  of  $25  and  ten  days  confine- 
ment in  jail.  The  facts  are  as  follows:  Jack  Dyer  testified  for  the 
State  that  he  knew  defendant;  frequently  saw  him  in  the  restaurant 
and  pool  hall  in  Stamford;  was  in  said  pool  hall  on  the  15th  of 
last  June  and  played  a  game  of  pool  with  other  boys,  and  the  man  who 
lost  the  game  would  pay  the  fees.  '^I  lost  a  game  and  paid  the  fees 
myself.  They  were  paid  to  defendant.  The  fees  were  6  cents  a  cue, 
and  it  was  understood  when  we  played  that  the  man  who  lost  the  game 
would  pay  the  fees.  Lee  Campbell  was  one  of  the  parties  that  played 
on  this  occasion.  The  pool  room  was  in  the  back  end  of  the  building, 
and  the  restaurant  in  the  front.  There  was  a  partition  door  between 
the  rooms.  Frequently  saw  defendant  in  the  front  end  of  the  building 
running  the  restaurant.  Don't  know  whether  defendant  was  in  the 
pool  room,  when  we  began  playing  or  not ;  but  saw  him  there  when  we 
got  through.  I  then  paid  him  the  fees ;  paid  all  the  fees  to  defendant 
and  to  no  one  else.  I  played  there  frequently  and  it  was  always 
understood  that  the  loser  pay  the  fees.  I  don't  know  whether  defendant 
knew -this  or  not."  Lee  Campbell  testified  substantially  the  same  as 
Jack  Dyer. 

Defendant's  testimony  was  as  follows:  *T)uring  last  June  I  had 
the  pool  hall  leased  out  to  Turner,  and  he  was  running  it;  and  I  was 
running  a  restaurant  in  the  front  end  of  the  same  building.  There 
was  a  partition  between  them.  I  do  not  remember  the  transaction 
testified    by    witnesses    for    the    State.      But    on    the    16th    of    last 
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June,  the  man  Turner  had  running  the  pool  hall  had  to  be  out, 
and  as  a  matter  of  accommodation  to  him  and  Turner,  on  that  day 
I  received  the  fees  for  several  games  of  pool  from  the  parties  that 
woidd  play,  and  turned  them  over  to  Turner's  man  when  he  came  in, 
and  I  went  from  my  restaurant  back  into  the  pool  hall  several  times 
during  that  day.  I  probably  received  the  fees  mentioned  by  the  wit- 
nesses for  the  State,  but  if  I  did  I  knew  nothing  about  who  lost 
the  game,  or  who  won  it,  or  of  any  understanding  that  the  losing 
party  should  pay  the  fees.  I  was  looking  after  the  pool  hall  that  day 
for  Turner,  and  was  the  only  man  in  charge  of  it.  I  owned  the 
building,  including  the  restauraiit,  pool  hall,  and  tables;  I  was  in 
no  way  interested  in  the  running  of  this  pool-hall  or  the  keeping 
of  the  tables  therein  on  this  date,  and  had  nothing  to  do  with  the 
same  more  than  as  above  stated." 

Defendant  proved  by  witness  Owens,  the  lease  of  the  property,  as 
testified  by  defendant,  to  Turner;  and  that  during  the  month  in 
question  defendant  run  a  restaurant  in  the  front  of  said  building; 
that  he  frequently  saw  defendant  in  the  pool  hall,  and  sometimes  when 
the  man  in  charge  would  step  out,  parties  would  pay  defendant. 

The  above  stated  facts  were  submitted  to  the  court,  without  a  jury, 
and  appellant  was  found  guilty  as  charged  in  the  indictment.  We 
think  the  evidence  warrants  the  conclusion  of  the  court.  While  it  is 
true,  as  appellant  insists,  that  no  one  testified  positively  that  he  knew 
that  games  of  chance  were  being  played  upon  the  billiard  table,  yet 
it  is  circumstantially  established  that  he  did  know.  He  does  not  deny 
in  his  statement  that  prosecuting  witness'  testimony  is  not  true;  nor 
does  he  deny  that  it  was  usual  to  play  games  of  chance  upon  the  table. 
So  we  take  it  that,  while  the  evidence  is  not  positive,  it  is  circumstan- 
tially strong  enough  to  establish  the  fact  that  he  exhibited  the  game. 
Mayo  V.  State,  11  Texas  Ct.  Eep.,  130.    The  judgment  is  aflSrmed. 

Affirmed. 


M.  B.  Shaw  v.  The  State. 

No.  3471.     Decided  February  21,  1906. 

l.^Adnltery— Living  Together— Charge  Refiued. 

Upon  a  trial  for  adultery  there  was  no  error  in  refusing  a  special  charge  to  the 
effect  that  to  constitute  this  offense  the  parties  must  have  lived  together  as  man 
and  wife.    It  is  only  necessary  that  they  live  together  and  have  carnal  intercourse. 

8. — Same — ^Misdemeanor — Special  Charge. 

In  misdemeanor  cases  the  court  should  either  give  or  refuse  the  charge  asked, 
there  is  no  error  to  refuse  to  give  an  incorrect  requested  instruction  in  misde- 
meanors. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before 
Hon.  J.  D.  Goldsmith. 

Appeal  from  a  conviction  of  adultery;  penalty,  a  fine  of  $100. 
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The  facts  of  this  case  will  be  found  in  Cdbns  v.  State^  49  Texas 
Crim.  Eep. 

The  opinion  states  the  case. 

Pete  Arnold,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  adultery; 
and  is  a  companion  case  to  that  of  Coons  v.  State,  decided  at  the 
present  term.  The  charge  is  that  appellant  and  Coons  were  committing 
adultery  "by  living  together,^'  A  special  charge  was  requested  to 
the  effect  that  in  order  to  constitute  this  offense  as  charged,  "the 
parties  must  live  together  as  man  and  wife,'^  which  was  refused  by 
the  court.  It  is  not  necessary  that  the  parties  should  *1ive  together 
as  man  and  wife''  in  order  to  constitute  adultery  under  this  phase 
of  the  statute.  Bird  v.  State,  27  Texas  Crim.  App.,  635;  Massey 
V.  State,  3  Texas  Ct.  Eep.,  598.  It  is  only  necessary  that  they  live 
together  and  have  intercourse;  it  need  not  be  such  a  living  together 
as  man  and  wife.  This  being  a  misdemeanor,  the  court  should  either 
give  or  refuse  the  charge  as  asked;  and  in  order  to  get  the  question 
properly  before  this  court,  such  charge  must  be  asked.  It  is  not  error 
for  the  trial  court  to  refuse  to  give  an  incorrect  requested  instruction 
in  misdemeanors.  * 

The  remaining  questions  are  the  same  in  this  as  in  Coons  v.  State, 
recently  decided.  There  being  no  error  in  the  record,  the  judgment 
is  affirmed. 

Affirmed. 


W.  W.  Green  v.  The  State. 

No.  8369.    Decided  February  21,  1906. 

ComponndiiLg  Prescriptions  TTnlawfuUy — Constitutional  Law— General  Statute 
— ^Pharmacy. 
The  statute  which  regulates  the  practice  of  pharmacy  applies  to  all  persons  as 
a  class  under  the  same  conditions  and  environment,  and  is  a  general  statute,  and 
therefore  constitutional.    Following  Ex  parte  Massey,  49  Texas  Crim.  Rep. 

Appeal  from  the  County  Court  of  Wilbarger.  Tried  below  before 
Hon.  J.  A.  Nabers. 

Appeal  from  a  conviction  of  unlawfully  compounding  prescriptions; 
penalty,  a  fine  of  $60. 

The  opinion  states  the  case. 

R.  W.  Hall,  for  appellant. — On  constitutional  question.  Ex  Parte 
McCarver,  46  S.  W.  Hep.,  936;  Ex  parte  Jones^  43  id.,  513;  State 
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V.  Pennoyer,  5  L.  B.  A.,  709;  art  470,  Penal  Code;  art.  3,  see.  66  Const., 
Texas;  art.  1,  sec.  3  id.;  14  Amd.  Const.,  TJ.  S. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — Appellant  was  convicted  of  unlawfully  com- 
pounding a  prescription,  and  his  punishment  fixed  at  a  fine  of  $50. 
Appellant  insists  that  the  statute  which  regulates  the  practice  of 
pharmacy  is  violative  of  both  our  federal  and  State  Constitutions; 
that  the  same  is  unconstitutional  for  the  reason  that  its  operation 
applies  only  to  druggists  or  pharmacists  plying  their  vocation  in  towns 
of  1,000  inhabitants  or  more,  and  does  not  apply  to  the  same  class 
of  persons  pursuing  their  vocations  in  towns  of  less  than  1,000.  The 
specific  insistence  of  appellant  seems  to  be  that  the  law  is  a  special 
or  local  one  within  the  meaning  of  the  constitutional  inhibition,  and 
not  a  general  statute.  We  do  not  think  appellant's  insistence  is  correct. 
The  statute  applies  to  all  persons  as  a  class  under  the  same  conditions 
and  environments,  and  so  applying  is  a  general  and  not  a  special 
statute.  Being  a  general  statute,  there  can  be  no  question  as  to  its 
constitutionality.  Clark  v.  Finley,  93  Texas  171;  Ex  parte  Massey, 
decided  at  Tyler  Term.  We  accordingly  hold  that  the  statute  is  con- 
stitutional.   No  error  appearing  in  the  record,  the  judgment  is  aflBrmed. 

Affirmed. 


Henry  Handy  v.  The  State. 

No.  3354.     Decided  February  21,  1906. 

1. — QamiiLS'— Indictment — ^Wager— Article  of  Yalne. 

In  an  indictment  for  gaming  which  alleges  that  the  defendant  unlawfully  bet 
and  wagered  at  a  game  played  with  cards,  etc,  it  is  not  necessary  that  it  should 
have  alleged  that  money  or  something  of  value  was  bet  or  wagered  by  defendant. 

8. — Same — ^InsnUlcienoy  of  Evidence — ^Private  Residence — Common  Resort. 
Where  upon  a  trial  for  unlawfully  betting  and  wagering  at  a  game  played  with 
cards  at  a  private  residence,  etc.,  which  was  commonly  resorted  to  for  the  purpose 
of  gaming,  the  evii^ence  showed  that  the  game  for  which  the  defendant  was  prose- 
cuted was  the  first  game  proved  by  the  State  that  had  been  played  at  said  resi- 
dence, and  that  the  games  played  there  subsequently  were  casual,  and  that  the 
defendant  had  no  complicity  therein,  it  did  not  establish  the  fact  that  such  resi- 
dence was  commonly  used  for  the  purpose  of  gaming,  and  it  was  insufficient  to  sus- 
tain a  conviction. 

Appeal  from  the  County  Court  of  Shackelford.     Tried  below  before 
Hon.  I.  M.  Chism. 
Appeal  from  a  conviction  of  gaming;  penalty,  a  fine  of  $'lO. 
The  opinion  states  the  case. 

Thomas  L.  Blanton,  for  appellant. — On  question  of  wager,  Hipp  v. 
State,  75  S.  W.  Eep.,  28;  Floeckinger  v.  State,  id.,  303. 

Howard  Martin,  Assistant  Attomey-Qeneral,  for  the  State. 
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BROOKS,  Judge. — This  conviction  is  for  gaming,  the  puniahment 
being  fixed  at  a  fine  of  $10.  Appellant  insists  that  the  indictment 
is  defective,  because  it  does  not  allege  that  money  or  something  of 
value  was  bet  or  wagered  by  defendant.  This  is  not  necessary.  The 
indictment  does  allege  the  defendant  bet  and  wagered.  Long  v.  State, 
22  Texas  Grim.  App.,  194;  2  S.  W.  Bep.,  541. 

The  controlling  question  is  the  sufficiency  of  the  evidence.  The 
game  of  cards  was  played  at  a  private  residence,  and  the  evidence 
wholly  fails  to  show  that  it  was  commonly  resorted  to  for  that  purpose. 
The  game  for  which  appellant  was  prosecuted  was  the  first  game  proved 
by  the  State  that  had  been  played  at  said  residence.  One  or  more 
games  were  subsequently  played,  but  no  complicity  on  the  part  of 
appellant  is  shown  in  said  games;  and  the  casual  playing  at  a  private 
residence,  such  as  the  record  in  this  case  discloses,  would  not  establish 
the  fact  that  the  residence  was  commonly  used  for  the  purpose  of 
gaming,  even  if  the  subsequent  playing  was  admissible  to  prove  that 
the  house  was  commonly  resorted  to  for  that  purpose.  The  evidence 
not  being  sufficient,  the  judgment  is  reversed  and  the  couse  remanded. 

Reversed  and  remanded. 


Jasper  Spencer  v.  The  State. 

No.  8a38.     Decided  February  21,  190(]. 

Oaminy— Private  Residence — Common  Resort — ^Insufficiency  of  Evidence. 

Upon  a  trial  for  gaming  at  a  place  commonly  resorted  to  for  that  purpose, 
where  the  evidence  showed  that  the  playing  of  the  cards  took  place  in  a  tent  which 
was  occupied  by  defendant  and  his  family  as  a  private  resiednce,  and  it  was  not 
shown  that  the  tent  was  commonly  resorted  to  for  the  purpose  of  gaming,  there 
being  but  one  game  played,  a  conviction  was  not  authorized. 

Appeal  from  the  County  Court  of  Knox.  Tried  below  before  Hon. 
W.  M.  Moore. 

Appeal  from  a  conviction  of  gaming;  penalty,  a  fine  of  $10. 
The  opinion  states  the  case. 

Charles  E,  Coombes,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — This  conviction  is  for  gaming,  the  fine  being 
fixed  at  $10.  The  facts  shown  by  the  main  prosecuting  witness  are, 
as  follows:  "On  February  22,  1905,  I  saw  defendant  and  another 
person,  whom  I  have  since  learned  was  Oscar  Tynes,  playing  at  a 
game  of  cards  in  a  tent  in  the  town  of  Knox  City,  Knox  County. 
They  had  money  upon  the  table.  One  of  them  had  a  dollar,  and  the 
other  had  several  pieces  of  small  change.  The  tent  in  which  defendant 
and  Tynes  were  playing,  was  a  private  residence,  occupied  by  defendant 
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and  his  family.  It  was  a  tent  with  a  wooden  frame,  covered  over  with 
duck.  Defendant  and  his  wife  were  living  in  this  tent,  and  had  been 
living  there  since  last  fall.'^  The  indictment  contains  two  counts. 
The  first  count  alleges  the  playing  to  be  at  a  private  residence,  and 
the  second  that  the  game  was  played  in  a  tent,  the  same  being  commonly 
resorted  to  for  the  purpose  of  gaming.  The  court  submitted  both 
counts  to  the  jury.  The  evidence  shows  that  the  tent  in  question  was 
the  private  residence  of  appellant  and  occupied  by  himself  and  family 
at  the  time  the  game  was  played.  Hipp  v.  State,  8  Texas  Ct.  Bep.,  111. 
Being  his  private  residence,  the  evidence  is  inadequate  to  support  the 
conviction,  because  there  is  only  testimony  of  the  one  playing,  and 
there  is  a  total  lack  of  evidence  that  the  tent  was  commonly  resorted 
to  for  the  purpose  of  gaming.  This  being  true,  the  evidence  is  not 
sufficient.  The  judgment  is  accordingly  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Alvt  McCollum  v.  The  State. 

No.  3347.     Decided  February  21,  1900. 

Oamliiff— Private  Residenoe— Abandonment — Snfflcienoy  of  Evidenoe. 

Upon  a  trial  for  gaming  at  a  place  not  a  private  residence  then  occupied  by  a 
family,  where  the  evidence  showed  that  said  place  had  been  a  private  residence, 
but  was  not  such  at  the  time  of  the  alleged  offense,  and  that  the  place  had  been 
abandoned  as  a  home,  and  no  family  was  living  there  at  said  time,  and  that  there 
was  no  one  there  except  two  boys,  sons  of  the  father  who  had  abandoned  the  place 
and  had  moved  to  another.  Held,  that  the  former  place  where  the  gaming  occurred 
was  not  a  private  residence  occupied  by  a  family,  and  the  offense  was  complete 
under  the  statute. 

Appeal  from  the  County  Court  of  Floyd.  Tried  below  before  Hon. 
A.  B.  Duncan. 

Appeal  from  a  conviction  of  gaming;  penalty,  a  fine  of  $10. 

Tlie  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attorney-General,  fot  the  State. 

BROOKS,  Judge. — ^Appellant  was  convicted  of  gaming,  and  fined 
$10.  Prosecuting  witness  testified  that  he  was  with  appellant  at  Eighths 
house,  sometime  in  February,  1904.  "One  night  in  said  month,  all 
of  us  boys  had  gathered  there  to  dance  and  have  a  supper.  Defendant 
and  various  other  boys  (including  the  two  Hight  boys  and  witness) 
got  there  about  8:30  o'clock,  stayed  until  after  supper,  and  left  about 
midnight.  Saw  defendant  and  Jim  Bryant  sitting  at  a  table  with  a 
deck  of  cards,  and  the  cards  were  being  shuffled  and  fooled  with  about 
a  minute  and  a  half,  and  I  or  Annis  Bell,  or  both,  spoke  up  and  said 
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that  there  had  better  not  be  any  card  playing  there  as  we  would  report 
tliem  and  they  quit  and  put  up  the  cards."  Witness  says  that  he  does 
not  know  that  tliey  played  any  game  with  cards.  Another  witness 
swears,  tliat  on  said  occasion  he  played  a  game  of  cards  with  defendant 
The  State  introduced  one  of  the  Hight  boys,  who  testified :  "I  live  about 
three  and  one-half  miles  south  of  Lockney,  at  my  father's  place,  in 
Floyd  County,  and  lived  there  in  February,  1904.  There  was  no  one 
there,  except  my  brother  Lonnie  and  myself  duriAg  February.  My 
father  had  gone  and  moved  the  rest  of  the  family  to  Borden  County, 
sometime  before  that,  to  his  other  place  in  that  county.  There  had 
been  a  family  by  the  name  of  Jones  living  in  the  home,  but  they  had 
moved  away  about  Christmas  before  the  time  that  defendant  and 
the  boys  were  there.  The  house  was  not  occupied  by  a  family,  but 
by  myself  and  my  brother.  I  was  17  years  of  age,  and  he  15."  We  take 
it  that  these  facts  make  out  an  oflfense  within  the  statute.  The  place 
had  been  a  private  residence,  but  was  not  such  at  the  time  of  the 
playing.  The  mere  fact  that  the  two  boys  lived  at  the  former  home 
of  the  father,  which  had  been  abandoned  by  the  father,  he  moving 
to  another  county,  and  no  family  living  in  the  residence  at  the  time 
of  the  playing,  would  not  authorize  appellant  to  play  at  said  place, 
as  being  a  private  residence  occupied  by  a  family.  We  do  not  deem 
it  necessary  to  review  the  other  questions  in  the  record,  since  they  do 
not  present  any  error  authorizing  a  reversal.  No  error  appearing,  the 
judgment  is  affirmed. 

Affirmed. 


R.  W.  Thomson  v.  The  State. 

No.  3429.     Decided  February  21,  1906. 

1.— Xurder  in  the  Second  Desrree — Charge  of  Court — ^Deadly  Weapon — Btatntet 
Constmed. 
Where  upon  trial  for  murder  the  evidence  showed  that  the  knife  with  which 
deceased  was  cut,  was  a  small  one-bladed  barlow  pocket  knife,  and  that  said  cuts 
at  the  time  they  were  inflicted  were  serious  but  not  deadly,  but  that  death  never- 
theless resulted  therefrom;  the  court  erred  in  not  submitting:  a  charge  under 
articles  717  and  719,  Penal  Code,  on  the  character  of  weapon  used  in  the  killing: 
and  the  jury  should  have  been  instructed  that  if  they  believed  the  instrument  used 
in  the  homicide  was  not  likely  to  produce  death,  that  they  must  find  from  the 
manner  of  the  use  of  said  knife  that  it  was  the  evident  intention  of  defendant  to 
take  the  life  of  deceased,  before  they  could  find  him  guilty  of  any  grade  of  feloni- 
ous  homicide. 

2.— Same — ^Threata^-Apparent  Danger. 

While  threats  made  in  the  course  of  the  difficulty  need  not  be  charged  upon,  yet 
where  the  facts  show  that  defendant  and  deceased  had  been  traveling  together  prior 
to  the  difficulty,  and  the  threats  of  deceased  were  communicated  directly  to  defend- 
ant some  time  prior  to  the  difficulty,  it  was  error  not  to  have  charged  on  the  law  of 
threats,  in  connection  with  the  charge  on  apparent  danger. 

8. — ^Aggravated  Assault — Dellnltion  of  Dealdly  Weapon. 

Upon  a  trial  for  murder  where  the  evidence  showed  no  premeditated  design  on 
the  part  of  defendant,  and  that  the  wounds  inflicted  by  him  on  deceased  were  made 
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with  a   small   pocket   knife   it   was  error   to  charg^e   aggravated   assault   on   the 
ground  of  premeditated  design ;  and  the  court  should  have  defined  a  deadly  weapon. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
five  years  imprisonment  in  the  penitentiary. 
The  opinion  states  the  case. 

W.  C.  Halbert,  J.  F.  Taulbee,  W.  K.  Makemson,  Harry  Graves  and 
Banks,  Cox  &  Hair,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  murder  in  the  second 
degree  and  his  punishment  fixed  at  five  years  confinement  in  the 
penitentiary. 

Appellant  insists  that  the  court  erred  in  failing  to  submit  to  the 
jury  the  question  of  the  intent  to  kill,  because  if  the  weapon  used 
was  not  a  deadly  weapon  defendant  could  not  be  convicted  of  any 
degree  of  felonious  homicide,  unless  it  evidently  appeared  that  the 
defendant  intended  to  slay.  The  evidence  shows  that  deceased  was 
cut  on  the  side  of  the  neck,  through  the  skin,  in  two  or  three  places; 
and  four  or  five  smaller  cuts  running  into  the  larger  ones,  about  one- 
half  inch  in  length.  The  cuts  were  serious  but  not  deadly,  as  the 
physician  testified.  Deceased  was  found  sometime  after  the  injuries 
were  inflicted,  and  died  about  a  half -hour  after  being  found.  Appellant 
testified  that  he  cut  deceased  with  a  pocket  knife  in  self-defense.  The 
knife  with  which  appellant  testified  he  cut  deceased  was  a  small  one- 
bladed  barlow  pocket  knife.  We  think  this  evidence  called  for  a 
charge  on  the  character  of  weapon  used  in  the  killing  under  articles 
717  and  719,  Penal  Code.  We  further  hoM  that  the  court  should  have 
distinctly  instructed  the  jury  that  if  they  believed  the  instrument  used 
in  the  homicide  was  not  likely  to  produce  death,  in  that  event  before 
they  could  find  defendant  guilty  of  any  grade  of  felonious  homicide, 
they  were  required  to  find  that  from  the  manner  of  the  use  of  said 
knife,  it  was  the  evident  intention  of  appellant  to  take  the  life  of 
deceased.  Perrin  v.  State,  9  Texas  Ct.  Eep.,  633;  Posey  v.  State,  9 
Texas  Ct.  Rep.,  365. 

Appellant  further  insists  that  the  court  should  have  charged  on 
the  law  of  threats,  in  connection  with  the  charge  on  apparent  danger, 
because  it  was  an  issue  raised  by  the  evidence.  The  testimony  in 
reference  to  this  matter  suggesting  threats  is,  as  follows:  "Deceased 
said  to  me,  ^What  did  you  push  me  out  of  the  hack  for?*  Defendant 
replied,  T  did  not  push  you  out,*  and  he  said  he  knew  damn  well 
I  did.  He  seemed  pretty  mad  about  it.  Deceased  commenced  to  abuse 
me  again,  asked  me  why  I  pushed  him  out  of  the  hack.  He  said 
he  had  a  good  mind  to  mash  that  frying  pan  on  my  head.  I  did  not 
pay  much  attention  to  the  frying  pan  incident,  as  he  threatened  me  a 
Vol.  40  Crim.— 25. 
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good  deal  with  what  he  would  do  so  and  so.  He  abused  me  again, 
and  there  was  a  lady  there,  and  I  told  him  to  hush.  At  one  time 
deceased  said  he  was  going  to  push  me  out  of  the  hack.  At  another 
time  that  he  was  a  good  mind  to  whip  me.^^  All  of  these  statements 
were  made  prior  to  the  diflBculty.  "At  the  time  of  the  difficulty, 
deceased  again  asked  me  what  I  pushed  him  out  of  the  hack  for.  I 
denied  it,  and  he  said,  *I  know  you  did  do  it,  and  by  God  I  am  going 
to  kill  you  for  it,^  and  reached  down  for  a  butcher  knife,  and  as  he 
came  up  I  grabbed  him."  The  evidence  in  regard  to  this  matter  shows 
that  deceased  and  appellant  started  from'  Bell  County  in  the  hack, 
and  were  traveling  through  Williamson  County  together,  at  the  time 
of  the  homicide.  Appellant  insists  that  deceased  fell  out  of  the  hack 
and  accused  him  of  pushing  him  out,  and  made  a  threat  to  knock 
appellant  in  the  head  with  the  frying  pan  and  various  other  things. 
We  held  in  Hancock  v.  State,  11  Texas  Ct.  Bep.,  607,  that  threats 
made  in  the  course  of  a  difficulty  need  not  be  charged  upon.  However, 
the  facts  in  this  case  show  that  appellant  and  deceased  had  been  travel- 
ing sometime  together  prior  to  the  difficulty,  and  the  threats  of  deceased 
were  communicated  directly  to  appellant  sometime  prior  to  the  difficulty. 
If  these  threats  had  been  communicated  to  defendant  by  third  parties, 
the  length  of  time  prior  to  the  difficulty  here  shown,  there  could  be  no 
question  as  to  their  admissibility.  Then  we  can  see  no  just  reason  why, 
with  greater  force  and  greater  reason  they  should  not  be  admissible 
when  the  threats  were  made  to  defendant  himself.  They  were  not  made 
in  the  course  of  the  difficulty,  but  sometime  prior  thereto;  and  being 
so  made,  we  take  it,  that  they  were  admissible  in  the  trial  of  this  case. 
Swain  v.  State,  12  Texas  Ct.  Rep.,  812;  Fielding  v.  State,  13  Texas 
Ct.  Rep.,  618;  Armsworthy  v.  State,  13  Tex.  Ct.  Bep.,  697. 

We  further  hold  that  the  court  should  not  have  charged  the  jury  to 
convict  defendant  of  aggravated  assault  on  the  ground  of  premeditated 
design,  because  there  is  no  evidence  in  the  record  we  have  discovered, 
raising  such  an  issue.  On  another  trial  we  suggest  that  the  court 
should  define  what  is  a  deadly  weapon. 

We  have  carefully  reviewed  all  of  appellant^s  assignments  of  error, 
and  do  not  think  any  of  them  authorize  a  reversal  of  this  case  other 
tlian  those  above  discussed.  For  the  reasons  indicated,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


M.  B.  ScoTT  V.  The  Stats. 

No.  3439.     Decided  February  21,  1906. 
1. — unorder    in    Second    Degrree — Chargre    of    Court — ^Manslaiifirhter — ^Adequate 
Cause. 
Upon  a  trial  for  murder  where  there  was  evidence  that  deceased  struck  appel- 
lant with  a  pistol  a  hard  blow  on  the  back  of  the  head,  inflicting  a  serious  hurt, 
etc.,  the  court  should  have  instructed  the  Jury  that  if  said  blow  caused  pain  or 
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bloodshed,  and  the  mind  of  defendant  became  enraged  beyond  cool  reflection,  and 
that  if  before  reason  had  asserted  its  sway,  and  while  still  laboring  under  the 
engendered  passion  he  killed  deceased,  he  would  be  guilty  of  no  higher  offense  than 
manslaughter.    See  charge  of  court  held  error  upon  this  phase  of  the  case. 

8. — Same— Arrest — ^Force  to  be  Used  by  Ofloer  to  Detain  Prisoner, 

An  officer  may  legally  arrest  and  use  proper  and  necessary  means  to  detain  his 
prisoner  after  such  arrest  without  using  more  force  than  is  necessary;  and  where 
there  was  testimony  that  the  defendant  simply  caught  the  officer  around  the  body 
or  arms  and  was  separated  from  him  by  bystanders,  and  the  officer  then  struck  him 
with  a  pistol  a  hard  blow  on  the  back  of  the  head,  this  would  constitute  adequate 
cause ;  and  if  passion  was  engendered  thereby  such  as  rendered  his  mind  incapable 
of  cool  reflection  and  defendant  killed  the  officer  while  his  mind  was  in  this  con- 
dition, he  would  be  guilty  of  no  higher  offense  than  manslaughter;  and  this 
whether  the  arrest  was  legal  or  not 

8. — Same— Where  Defendant  Was  Not  Aware  of  Taot  That  Deceased  Was  an 
Officer. 

Where  upon  trial  for  murder  the  defendant's  evidence  showed  that  he  was  un- 
aware of  the  fact  that  deceased  was  an  officer,  the  court  should  have  instructed  the 
jury,  that  under  such  circumstances,  if  the  blow  was  struck  by  deceased  upon 
defendant  causing  pain  or  bloodshed,  and  that  thereby  passion  was  engendered 
rendering  his  mind  incapable  of  cool  reflection,  he  would  be  entitled  to  an  acquittal 
of  murder  and  his  punishment  could  only  be  for  manslaughter;  as  defendant  had 
a  right  to  resist  illegal  arrest,  and  a  blow  inflicting  pain  or  bloodshed  is  made 
adequate  cause  by  the  statute. 

4. — Same— Bes  Gestae. 

Upon  a  trial  for  murder,  it  was  error  to  reject  testimony  offered  by  the  defense, 
to  the  effect  that  five  or  ten  minutes  prior  to  the  homicide,  defendant,  while  being 
held  by  two  of  deceased's  relatives  or  friends,  was  struck  by  deceased  in  the  back 
of  the  head  with  a  pistol,  which  knocked  him  to  his  knees,  inflicting  pain ;  and  that 
immediately  thereafter,  defendant  requested  persons  near  by,  not  to  let  deceased 
kill  him ;  and  that  just  before  calling  out  in  this  manner,  the  deceased  had  again 
raised  his  pistol  as  if  to  strike  defendant  another  blow. 

5. — ^Impeachment  of  Witness — Opinion  of  Witness. 

Upon  trial  for  murder,  it  was  error  to  permit  the  State  to  impeach  a  witness 
for  the  defense  as  to  his  opinion  in  regard  to  the  question  as  to  whether  the  offense 
was  a  cold-blooded  murder;  as  such  opinion  of  the  witness  would  have  been  inad- 
missible as  original  testimony,  and  could  not  form  a  basis  for  impeachment. 

6. — Self-Defense — ^Refused  Charge. 

Where  upon  trial  for  murder,  the  evidence  showed  that  defendant  after  receiv- 
ing the  blow  at  the  hands  of  the  deceased,  he  intended  to  kill  him ;  that  he  armed 
himself  for  that  purpose;  that  he  hunted  up  deceased  and  executed  such  purpose; 
that  his  mind  was  very  much  inflamed,  etc ;  there  was  no  error  in  the  court's  re- 
fusal to  charge  on  self-defense;  and  this  although  deceased  saw  defendant  ap- 
proaching and  prepared  himself  for  the  encounter,  etc. 

Appeal  from  the  District  Court  of  Kaufman.  Tried  below  before 
Hon.  J.  E.  Dillard. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
twenly  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Oosset,  Terry  &  Brown  and  Lee  R.  Stroud,  for  appellant. — On  ques- 
tion of  arrest  and  force  to  be  used  by  officer:  Skidmore  v.  State, 
43  Texas,  93 ;  2  Texas  Crim.  App.,  20.  On  question  of  manslaughter : 
Henry  v.  State,  54  S.  W.  Hep.,  594.  On  question  of  adequate  cause, 
and  assault  causing  pain  and  bloodshed:  Hatshell  v.  State,  84  S.  W. 
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Eep.,  234;  Bishop  v.  State,  35  id.,  170;  Sanders  v.  State,  83  id.,  712; 
Connell  v.  State,  75  id.,  520.  On  question  of  impeaching  witness: 
Drake  v.  State,  15  S.  W.  Eep.,  725;  Jenkins  v.  State,  75  id.,  312; 
Connell  v.  State,  id.,  518. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  murder 
in  the  second  degree,  and  his  punishment  assessed  at  confinement  in 
the  penitentiary  for  a  term  of  twenty  years.  Some  trouble  arose  in 
a  Frosty  Joint,  and  deceased  (constable  of  another  precinct  in  the 
county)  became  engaged  in  it  to  the  extent  of  arresting  appellant. 
After  the  arrest,  deceased  started  to  the  municipal  court  with  appellant. 
En  route  an  altercation  arose  between  appellant  and  deceased  in  regard 
to  his  detention.  There  is  testimony  to  the  eflfect  that  deceased  put 
his  hand  on  the  nose  or  mouth  of  appellant  or  caught  him  by  the  nose. 
There  was  an  issue  on  this  phase  of  the  case:  there  being  testimony 
also  that  this  did  not  occur.  At  the  time  deceased  should  have  placed 
his  hand  on  the  nose  of  appellant,  he  caught  deceased  around  the  body 
and  was  holding  him.  There  seems  to  have  been  a  scufBe  between 
them  when  some  friends  or  relatives  of  deceased  came  up  and  separated 
the  parties:  two  of  whom  were  holding  appellant.  While  appellant 
was  in  this  position  deceased  drew  his  pistol  and  struck  appellant  a 
hard  blow  on  the  back  of  the  head,  inflicting  a  serious  hurt.  Deceased 
then  took  appellant  to  the  municipal  court,  where  he  refused  to  make  * 
the  complaint  against  him,  and  appellant  was  discharged.  Appellant 
immediately  left  the  court  room,  went  across  the  street,  secured  a 
pistol,  hunted  up  and  shot  deceased  to  death.  Appellant^s  testimony 
was  to  the  effect  that  he  did  not  know  deceased  was  an  officer. 

The  court  charged  the  jury  that  appellant  was  an  officer  and  had 
the  right  to  arrest  appellant,  and  if  they  should  find  deceased,  while 
acting  as  constable,  had  appellant  under  legal  arrest,  and  while  en 
route  to  the  corporation  court,  when  defendant  was  not  doing  anything 
to  free  himself  from  such  arrest,  or  to  hurt  deceased,  and  while  appel- 
lant was  being  held  by  others,  deceased  struck  him  with  a  pistol,  causing 
pain,  and  appellant  for  this  reason  killed  deceased,  he  would  be  guilty 
of  manslaughter.  He  also  instructed  them,  under  the  same  circum- 
stances that  if  deceased,  as  constable,  a  short  time  prior  to  the  killing, 
had  legally  arrested  appellant  for  using  abusive  and  profane  language 
towards  another  person  in  his  presence,  and  that  after  such  arrest 
defendant  assaulted  the  officer,  by  catching  him  in  his  arms,  for  the 
purpose  of  freeing  himself  from  arrest,  and  while  defendant  was  making 
efforts  to  free  himself,  the  officer  struck  him  on  the  back  of  the  head 
with  a  pistol  inflicting  pain,  and  thereby  engendering  in  defendant's 
mind  sudden  passion,  etc.,  and  that  such  officer  provoked  defendant 
to  assault  him  by  placing  his  hand  on  defendants  mouth,  or  if  they 
should  find  the  officer  used  more  force  than  was  necessary  to  compel 
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defendant  to  appear  before  the  conrt^  and  they  should  find  deceased 
struck  appellant  with  a  pistol,  and  before  he  had  suflficient  cooling 
time  while  his  mind  was  still  enraged  beyond  cool  reflection;  or  if 
they  should  have  a  doubt  on  such  facts,  they  should  find  him  guilty 
of  manslaughter;  or  if  they  should  find  that  while  deceased  had  appel- 
lant under  arrest,  and  without  any  cause  of  provocation,  appellant 
assaulted  deceased,  and  was  holding  him  in  his  arms,  and  by  striking  at 
him  with  his  hands  for  the  purpose  of  freeing  himself  from  such  arrest, 
and  deceased  then  struck  defendant  on  the  head  with  a  pistol,  and  the 
force  was  reasonable  and  necessary  under  the  circumstances  to  defend 
himself  and  compel  defendant  to  appear  before  the  proper  court,  then 
such  conduct  would  not  afford  adequate  cause  for  the  sudden  passion, 
and  his  offense  would  not  be  reduced  below  the  grade  of  murder  in 
the  second  degree.  And  if  the  jury  should  further  believe  from  the 
evidence  that  the  blow  on  defendant's  head  caused  him  to  suffer  pain 
and  engendered  in  his  mind  anger,  rage,  etc.,  rendering  his  mind 
incapable  of  cool  reflection;  and  should  further  find  from  the  evidence 
that  deceased  struck  defendant  with  a  pistol,  and  before  defendant 
had  sufficient  cooling  time,  and  while  his  mind  was  still  enraged  beyond 
cool  reflection,  and  while  in  this  condition  of  mind,  he  shot  deceased, 
he  would  be  guilty  of  murder  in  the  second  degree.  Exception  was 
reserved  to  these  charges. 

Under  the  facts  stated,  if  deceased  struck  appellant  with  a  pistol, 
causing  pain  or  bloodshed,  and  the  mind  of  appellant  became  enraged 
beyond  cool  reflection,  and  before  reason  had  asserted  its  sway,  and 
whilst  still  laboring  under  the  engendered  passion  he  killed  deceased, 
he  would  be  guilty  of  no  higher  offense  under  the  law  than  man- 
slaughter. An  officer  may  legally  arrest  and  use  proper  and  necessary 
means  to  detain  his  prisoner  after  such  arrest,  without  using  more 
force  than  is  necessary.  If  appellant,  as  stated  by  the  witnesses,  simply 
caught  the  officer  around  the  body  or  arms,  and  was  separated  from 
deceased  by  the  bystanders,  and  deceased  then  struck  appellant  such 
blow  as  is  described  by  the  witnesses,  this  would  constitute  adequate 
cause,  and  if  passion  was  engendered  thereby,  such  as  rendered  his  mind 
so  incapable  of  cool  reflection,  and  he  killed  while  his  mind  was  in  this 
condition,  it  woidd  be  no  higher  offense  than  manslaughter,  and  the 
jury  should  have  been  so  instructed.  It  would  make  no  difference 
whether  the  arrest  was  legal  or  not 

Appellant's  evidence  shows  that  he  was  unaware  of  the  fact  that 
deceased  was  an  officer.  He  asked  an  instruction  presenting  this  phase 
of  the  law  to  the  jury,  which  was  refused.  If  appellant  was  not  aware 
as  a  fact  that  deceased  was  an  officer,  he  had  a  right  to  resist  the 
illegal  arrest,  or  what  appeared  to  him  to  be  an  illegal  arrest;  and* 
the  court  should  have  given  the  requested  instruction  to  the  effect 
that  under  such  circumstances  the  blow  being  struck,  passion  being 
engendered,  he  would  be  entitled  to  an  acquittal  of  murder,  and  his 
punishment  would  be  no  higher  than  for  manslaughter.    Charges  given 
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were  not  correct  under  the  facts  of  this  case,  and  there  was  error  in 
refusing  special  charges. 

The  charge  is  also  criticised  because  it  left  the  question  to  be 
determined  by  the  jury,  whether  or  not  the  blow  with  the  pistol  was 
adequate  cause.  A  blow  inflicting  pain  or  bloodshed  is  made  by  the 
statute  adequate  cause,  and  the  court  should  have  so  charged. 

Appellant  introduced  some  witnesses  to  show  that  from  five  to  ten 
minutes  prior  to  the  fatal  diflBculty,  defendant,  while  being  held  by 
two  of  deceased^s  relatives  or  friends,  was  struck  by  deceased  in  the 
back  of  the  head  with  a  pistol,  which  knocked  him  to  his  knees,  which 
blow  inflicted  pain;  and  tliat  immediately  after  deceased  had  knocked 
him  down,  defendant  had  made  this  request  to  persons  nearby,  *T)on't 
let  him  kill  me.'^  In  this  connection,  he  proposed  further  to  prove 
by  the  witness  Nash,  that  after  defendant  had  been  knocked  to  his 
knees,  and  just  before  calling  out,  not  to  let  Burke  kill  him,  that 
said  Burke  had  again  raised  his  pistol  as  if  to  strike  defendant  another 
blow  on  the  head.  This  testimony  with  reference  to  raising  the  pistol, 
as  if  to  strike  the  second  blow  was  rejected,  because  it  could  only  be 
the  opinion  of  the  witness.  The  testimony  should  have  gone  before 
the  jury.  It  was  clearly  admissible  as  a  part  of  the  res  gestss  of  this 
difBculty. 

Appellant  placed  Buchanan  on  the  stand,  who  testified  to  matters 
favorable  to  appellant.  The  State  laid  a  predicate  to  impeach  him  by 
Carter  and  Brawley.  Among  other  things  this  witness  was  asked,  if  he 
did  not  state  to  Carter  and  Brawley  in  regard  to  this  homicide,  that 
"it  was  a  cold-blooded  murder,''  which  he  denied  under  oath.  The 
State  then  introduced  Carter  and  Brawley  who  testified  that  Buchanan 
did  make  such  statement  to  them.  Objection  was  urged  to  this  manner 
of  impeaching  the  witness,  and  the  reproduction  of  this  statement 
before  the  jury,  because  it  was  a  matter  of  opinion,  and  could  not 
form  the  basis  of  impeachment.  This  objection  is  well  taken.  Buch- 
anan would  not  have  been  permitted  to  testify  as  to  his  opinion  in 
regard  to  whether  this  offense  was  cold-blooded  or  not,  much  less  could 
the  State  get  this  character  of  opinion  or  statement  before  the  jury 
as  a  matter  of  impeachment. 

The  court  was  requested  to  charge  on  self-defense,  which  was  refused. 
We  are  of  opinion  that  the  court  was  correct  in  this  ruling.  Under 
appellant's  testimony,  while  on  the  stand,  as  well  as  from  all  the 
testimony  as  we  understand  this  record,  the  issue  of  self-defense  is 
not  suggested.  Appellant  testified  that  after  receiving  the  blow  at 
the  hands  of  deceased  he  intended  to  kill  him,  and  that  he  armed 
himself  for  the  purpose  of  killing  him;  that  he  hunted  him  to  and 
*  did  execute  that  purpose ;  that  his  mind  was  very  much  inflamed,  and 
he  was  in  his  own  judgment,  hardly  responsible  for  what  he  did;  and 
that  he  had  no  idea  of  injuring  or  hurting  deceased  in  any  manner 
until  after  the  blow  was  inflicted;  that  having  then  formed  the  intent 
to  kill,  he  armed  himself  and  proceeded  to  execute  that  purpose.    We 
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do  not  believe  that  self-defense  was  in  the  case^  although  there  was 
some  testimony  tending  to  show  that  deceased  saw  appellant  approach- 
ing and  prepared  himself  for  the  encounter,  and  perhaps  made  a 
demonstration  as  if  to  draw  a  pistol. 

For  the  reasons  indicated^  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Vandorn  Richardson  v.  The  State. 

No.  3537.    Decided  February  21,  1906. 

1. — Sodomy— Bvidenee — Conolusion  of  Witness. 

Upon  a  trial  for  sodomy,  it  was  error  to  admit  the  testimony  of  a  State's  wit- 
ness, to  the  effect  that  when  he  approached  the  place  where  defendant  and  the 
jennet  were  in  the  lane,  defendant  was  cracking  the  jennet,  as  such  testimony  was 
an  opinion  and  conclusion  of  a  witness.    Henderson,  Judge,  dissenting. 

2. — ^Evidence — Opinion  Testimony  on  Facts  Stated. 

Upon  a  trial  for  sodomy,  the  court  erred  in  not  admitting  the  testimony  of  the 
father  of  the  defendant,  to  the  effect  that  he  was  familiar  with  the  jennet  in  ques- 
tion and  her  size;  that  she  was  a  large  jennet;  that  he  knew  the  size  and  height 
of  the  defendant,  and  that  with  his  knowledge  of  these  facts,  the  defendant  could 
not  have  copulated  with  said  jennet  standing  on  level  ground. 

8. — ^Evidence — ^Isolated  Cironmstanoe. 

Upon  a  trial  for  sodomy,  there  was  no  error  in  excluding  testimony  of  an  isolated 
circumstance,  of  the  manner  in  which  defendant  had  been  seen  when  riding  the 
jennet  in  question,  where  it  was  not  shown  to  have  been  similar  to  the  transac- 
tion for  which  defendant  was  being  tried.  . 

4. — Same— Evidence — ^Profert — Snrprise— Postponement. 

Upon  a  trial  for  sodomy,  there  was  no  error  in  refusing  to  postpone  the  case, 
in  order  to  allow  defendant  to  bring  in  the  jennet  in  question,  and  have  her  in- 
spected by  the  jury  as  to  her  height,  etc.,  in  determining  the  question  as  to  whether 
defendant  could  have  copulated  with  said  jennet  standing  on  the  ground.  Besides 
the  bill  of  exceptions  did  not  show  that  an  experiment  was  to  be  made  under 
similar  conditions  that  the  proof  offered  by  the  State  tended  to  show  accompanied 
the  act  of  copulation,  and  that  this  was  to  be  presented  to  the  jury ;  nor  was  any 
surprise  shown  on  the  part  of  defendant  as  to  the  character  of  testimony  which 
would  be  offered  by  the  State. 

6. — ^Hiscondnct  of  Jxuj — ^Bill  of  Exceptions. 

Where  upon  appeal  the  misconduct  of  the  jury  consisted  in  some  one  of  the 
jurors  making  some  remarks  concerning  defendant,  that  he  should  be  convicted 
anyhow,  etc.,  and  there  was  no  bill  of  exceptions  setting  up  this  matter,  the  same 
was  not  properly  presented  for  revision;  besides  such  remarks  did  not  appear  to 
have  influenced  any  member  of  the  jury. 

Appeal  fronv  the  District  Court  of  Caldwell.  Tried  below  before 
Hon.  L.  W.   Moore. 

Appeal  from  a  conviction  of  sodomy;  penalty,  five  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

McNeal  &  Ellis,  for  appellant. — ^Upon  question  of  admissibility  of 
evidence:  Langford  v.  The  State,  49  Texas  Crim.  Eep.,  — ;  Almendaris 


Google       — 


Digitized  by  VjOOQ 


392  49  Texas  Criminal  Reports.  [Dallas, 

V.  State,  73  S.  W.  Rep.,  1055.  On  the  question  of  conclusion  of  wit- 
'ness:  McClackey  v.  State,  5  Texas  Crim.  App.,  329;  Campbell  v.  State, 
10  id.,  562.  On  question  of  opinion  of  witness  based  upon' the  facts: 
Cannon  v.  State,  56  S.  W.  Rep.,  359;  Cooper  v.  State,  23  Texas,  337; 
Dill  V.  State,  6  Texas  Crim.  App.,  119.  On  question  of  profert:  Hodde 
V.  State,  8  Texas  Crim.  App.,  385;  Walker  v.  State,  7  id.,  262.  On 
question  of  misconduct  of  jury:  Parker  v.  State,  67  S.  W.  Rep.,  123; 
Hughes  V.  State,  id.,  104;  Rule  39  District  Couri;. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  conclusion  of  witness :  Connel  v.  State,  10  Texas  Ct.  Rep.,  890. 

HENDERSON,  Judge. — This  conviction  was  for  sodomy;  five  years 
in  the  penitentiary  fixed  as  the  penalty.  The  case  for  the  State  depends 
on  the  testimony  of  one  witness,  to  wit:  Sam  Teas,  a  deputy  sheriff. 
He  states  that  on  the  occasion  in  question  he  was  riding  along  the  lane 
in  the  neighborhood  of  where  appellant  was,  and  saw  appellant  in  the 
act  of  copulating  with  a  jennet;  that  as  he  approached  within  about 
fifty  yards,  his  horse  made  a  noise,  which  attracted  appellant's  attention, 
and  he  got  off  the  jennet  and  ran  through  a  wire  fence  into  a  pasture. 
He  pursued  and  shot  at  appellant,  but  failed  to  capture  him  at  that 
time,  though  a  night  or  two  afterwards  he  did  succeed.  Witness  does 
not  state  directly  that  he  saw  the  rem  in  re,  but  that  he  saw  appellant 
on  the  jennet  at  the  rear  end,  and  going  through  the  motions  as  if 
copulating;  and  that  when  the  stumbling  of  his  horse  attracted  appel- 
lant's attention,  he  got  off,  and  he  saw  his  penis,  and  it  was  erect. 
Witness'  testimony  in  direct  examination  would  indicate  that  the  posi- 
tion he  saw  appellant  in  was  on  the  jennet  at  her  rear  end.  On 
further  examination,  however,  he  stated  that  appellant's  feet  were 
on  the  ground  at  the  time  of  the  copulative  act.  Defendant  was  placed 
on  the  stand,  and  he  and  Teas  were  the  only  eye-witnesses.  He  denied 
the  act  of  copulation,  and  stated  he  was  sitting  on  the  rump  of  the 
jennet,  but  was  not  copulating  with  her;  that  the  first  thing  that 
attracted  his  attention  was  Teas  approaching  rapidly  and  he  fired  his 
pistol  towards  him,  and  he  ran  into  the  pasture,  and  Teas  pursued 
him.  There  was  also  testimony  introduced  by  appellant  to  the  effect 
that  the  jennet  was  a  good-sized  jennet,  and  several  witnesses  state 
that  standing  on  the  ground,  the  jennet  was  about  as  tall  as,  and  would 
come  up  to  their  navel,  while  they  were  standing  on  the  ground.  The 
testimony  of  this  witness  tended  to  show  that  the  rear  end  of  the  jennet 
was  about  the  same  height  as  any  other  part  of  the  animal,  and  would 
come  up  .to  the  witness'  navel.  The  heighth  of  these  witnesses  was 
not  shown.  One  of  them  stated  he  was  rather  tall,  but  not  greatly 
tall.  Appellant's  height  was  shown  to  be  five  feet  and  seven  inches; 
and  he  was  17  years  of  age.  This  is  a  sufficient  statement  of  the  case 
to  discuss  the  bills  of  exception. 

Appellant's  first  bill  of  exceptions  questions  the  action  of  the  court 
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permitting  the  witness  Teas  to  state  that  when  he  approached  where 
defendant  and  the  jennet  were  in  the  lane,  "defendant  was  cracking 
the  jennet."  This  was  objected  to  because  it  was  a  conclusion  and 
not  the  statement  of  a  fact.  The  bill  does  not  state  the  environments 
of  this  testimony,  nor  negative  the  idea  that  the  witness  had  not  stated 
the  facts  previously  leading  up  to  this  conclusion.  We  think  the 
testimony  was  admissible  as  a  shorthand  rendering  of  the  facts;  es- 
pecially in  connection  with  the  statement  of  the  witness  as  to  the  acts 
of  appellant  at  the  time.  As  heretofore  remarked  the  bill  should  have 
excluded  the  idea  that  other  testimony  was  admitted  leading  up  to 
this  statement  of  the  witness. 

The  next  bill  of  exceptions  presents  the  refusal  of  the  court  to 
permit  Vandom  Eichardson  (father  of  appellant)  to  state  that  he 
was  familiar  with  animals,  and  that  the"  jennet  in  question  was  a 
large-sized  jennet,  and  he  knew  the  size  and  height  of  defendant. 
Defendant's  attorney  then  asked  the  said  witness,  with  his  knowledge  of 
the  size  and  height  of  the  jennet  and  the  height  of  defendant,  whether 
or  not  defendant  could  have  stood  on  level  ground  and  had  intercourse 
with  said  jennet.  The  witness  would  have  answered,  if  he  had  been 
permitted,  that  he  could  not.  This  was  objected  to  because  it  was  a 
conclusion  and  opinion  of  the  witness,  and  not  the  statement  of  any 
fact.  The  defect  in  this  bill  is  in  not  stating  enough  to  show  that 
the  question  propounded  was  in  accordance  with  the  proof  made  by 
the  State  on  this  subject;  that  is,  the  surroundings  in  connection  with 
the  proferred  testimony,  were  not  stated  in  the  bill.  If  the  bill  had 
stated  that  appellant  had  proved  that  the  jennet  was  of  a  certain 
height  at  the  rear  end,  and  that  appellant  was  of  a  certain  height 
from  his  crotch  to  the  ground;  and  further  that  it  having  been  shown 
that  the  act  of  copulation  occurred  with  the  defendant  and  jennet 
standing  on  level  ground,  and  he  in  that  position  copulated  with  said 
jennet,  it  would  have  been  competent  for  appellant  to  have  propounded 
his  question,  and  to  have  had  an  answer  from  the  witness  to  the  effect, 
that  appellant  could  not  have  copulated  with  said  jennet  in  that  position. 
The  bill  does  not  inform  us  that  the  act  of,  copulation  shown  by  the 
State,  between  said  jennet  and  the  defendant,  was  with  appellant  and 
the  jennet  standing  on  level  ground.  For  ought  that  appears  the  jennet 
may  have  been  standing  in  a  depression  or  in  a  ditch,  and  not  on  level 
ground.  As  presented,  we  do  not  befieve  the  court  erred  in  excluding 
said  testimony. 

We  are  of  opinion  that  the  court  was  correct  in  excluding  the  testi- 
mony of  the  witness  Jeff  Paris,  offered  by  appellant.  This  was  an 
isolated  instance,  in  which  it  is  claimed  the  witness  saw  appellant  riding 
said  jennet,  and  it  looked  to  him  at  first  that,  from  the  way  he  was 
riding  said  jennet,  he  was  copulating  with  her,  but  as  he  approached, 
on  closer  inspection,  he  saw  tiiat  it  was  the  way  in  which  he  rode  her 
that  misled  him.  This  is  not  shown  to  have  been  similar  to  the  trans- 
action testified  about  by  State's  witness. 
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Appellant  urges  that  the  case  should  be  reversed  because  the  court 
refused  to  postpone  the  case  in  order  to  allow  appellant  time  to  bring  in 
the  jennet,  which  was  two  or  three  miles  in  the  country,  and  have  her 
inspected  by  the  jury  as  to  her  height,  and  also  measured  to  aid  in 
determining  the  question  as  to  whether  appellant  could  have  copulated 
with  said  jennet  standing  on  the  ground.  In  this  connection  appellant, 
in  his  motion  for  new  trial,  appends  the  affidavits  of  his  attorneys  as 
to  the  height  of  the  jennet,  to  the  effect  that  she  was  forty-seven  and 
one-quarter  inches  tall  at  the  hips,  she  having  been  brought  in  after 
the  trial,  which  was  too  late  for  the  purpose  of  the  trial.  In  connection 
with  the  motion,  it  is  alleged  that  appellant  was  ignorant  of  the  position 
in  which  State's  witness  would  place  him  in  the  act  of  copulation  with 
the  jennet,  until  after  the  witness  Teas  had  testified,  and  after  he  had 
on  cross-examination  stated  that  the  appellant  was  not  in  fact  on  top 
of  the  jennet,  and  off  the  ground;  but  was  standing  on  the  ground  at 
the  time  of  the  copulation.  We  do  not  believe  that  the  question  of 
surprise  is  properly  involved.  Appellant  does  not  show  that  he  made 
any  attempt  before  the  trial  to  find  out  from  Teas  the  position  in 
which  he  saw  appellant  copulating  with  said  jennet,  and  that  he  refused 
to  make  any  statement  to  them.  If  they  had  applied  to  him,  and 
he  had  refused  to  tell  them,  or  had  himself  mis-stated  the  facts  to 
them,  and  they  discovered  for  the  first  time  the  position  in  which  appel- 
lant and  the  jennet  were,  and  this  witness  during  the  trial  had  changed 
his  testimony  so  as  to  take  them  by  surprise,  then  we  would  have  a 
different  question  from  that  here  presented.  As  it  is,  the  question 
is  badly  presented,  that  having  found  during  the  trial  that  the  State's 
witness  testified  to  the  act  of  copulation,  while  the  jennet  and  appellant 
were  standing  on  the  ground,  that  he  then  requested  a  postponement 
of  the  trial  for  several  hours  while  the  jennet  might  be  sent  for,  and 
brought  in  so  that  it  could  be  measured  and  examined,  and  shown 
to  the  jury  as  evidence  of  defendant's  innocence.  We  do  not  believe 
that  profert  of  the  jennet  could  be  made  to  the  jury,  if  brought  in. 
Of  course,  she  could  have  been  measured  and  appellant  measured, 
and  the  facts  stated  to.  the  jury.  Appellant  furtiier  shows  in  this 
connection  that  while  the  jury  were  out  deliberating  on  the  case,  that 
the  jennet  was  brought  in  sometime  in  the  evening,  and  he  then 
offered  to  make  profert  of  the  jennet,  and  have  appellant  stand  by  her, 
and  examine  and  measure  the  jennet.  We  do  not  believe  it  was  com- 
petent to  have  done  this.  As  before  stated,  this  character  of  evidence 
could  not  have  been  offered,  though  measurements  could  have  been 
made  of  appellant  and  the  jennet  under  circumstances  shown  to  have  been 
identical  or  nearly  so,  to  those  under  which  the  act  of  copulation  was 
proven  by  the  State,  and  such  testimony  of  measurements,  etc.,  offered 
to  the  jury.  We  do  not  understand  this  character  of  testimony  td  have 
been  offered,  but  only  the  proposition  made  to  have  the  jennet  brought 
in  and  have  defendant  stand  by  her,  and  have  the  jury  measure  and 
examine  them.     Nor  is  it  anywhere  manifest  that  an  experiment  was 
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to  be  made  under  similar  conditions  as  the  proof  offered  by  the  State 
tended  to  show  accompanied  the  act  of  copulation,  and  that  this  was 
to  l)e  presented  to  the  jury.  We  are  not  informed  anywhere  as  to  the 
character  of  the  ground  on  which  the  State's  proof  showed  that  the 
jennet  and  appellant  stood  during  the  act  of  copulation.  In  this 
connection  appellant  appends  the  affidavit  of  his  attorneys  McNeal 
and  Ellis,  as  to  the  height  of  the  jennet,  showing  her  to  be  forty-seven 
and  one-quarter  inches  at  the  back  of  the  hips;  and  appellant  to  be 
five  feet,  seven  inches  tall:  being  thirty  and  one-half  inches  to  his 
crotch;  and  forty  and  one-half  inches  to  his  navel.  We  do  not  believe 
these  aflSdavits  are  presented  in  such  shape  as  to  be  considered.  In 
connection  with  the  bill,  we  do  not  believe  there  is  shown  any  element 
of  surprise  on  the  part  of  appellant  as  to  the  character  of  testimony 
which  would  be  offered,  nor  is  there  any  showing  such  as  to  constitute 
this  newly  discovered  evidence.  On  the  contrary  we  believe  that  a 
review  of  this  question  shows  appellant  was  lacking  in  diligence  as 
to  this  matter,  and  cannot  now  take  advantage  of  his  own  laches. 

In  the  motion  for  new  trial  appellant  sets  up  the  misconduct  of  the 
jury.  But  the  motion  for  new  trial  is  not  even  sworn  to  by  appellant. 
The  misconduct  alleged  consists  in  some  one  of  the  jurors  remarking, 
"that  it  was  proper  to  convict  defendant  anyhow,  because  he  had  it 
in  his  mind  to  do  something  of  the  kind,  and  if  some  white  woman 
had  passed  he  would  have  raped  her.'*  There  is  no  bill  of  exceptions 
setting  up  this  matter.  We  find  in  the  statement  of  facts  what  purports 
to  be  the  testimony  of  three  jurors  on  this  subject.  Two  of  them 
testify  that  they  heard  nothing  about  it,  and  one  asserts  that  he  heard 
some  such  remark;  but  did  not  know  which  one  of  the  jurors  used  it. 
He  stated  that  the  same  had  no  effect  on  him.  There  does  not  appear 
to  be  any  ruling  of  the  court  based  on  this  testimony,  other  than  the 
general  order  overruling  the  motion  for  new  trial.  If  it  be  conceded 
that  this  matter  is  properly  presented  for  revision,  still  we  are  of 
opinion  that  it  does  not  appear  to  have  influenced  any  member  of  the 
jury.  But  one  juror  is  produced  that  heard  it,  and  he  does  not  know 
who  uttered  it,  but  says  it  had  no  effect  on  him  and  he  paid  no  attention 
to  it. 

No  error  appearing  in  the  record,  the  judgment  is  affirmed. 

Afftrmed. 

ON   REHEABING. 
March  23,  1906. 

HENDERSON,  Judge. — This  case  was  affirmed  at  a  former  day 
of  this  term,  and  now  comes  before  us  on  motion  for  rehearing.  A 
majority  of  the  court  believe  that  the  testimony  of  the  State's  witness 
to  the  effect  that  when  he  approached  where  defendant  and  the  jennet 
were  in  the  lane,  defendant  was  cracking  the  jennet,  was  not  admissible ; 
and  the  court  below  erred  in  allowing  it  to  be  introduced  as  it  was  an 
opinion  and  conclusion  of  the  witness.    The  writer  does  not  agree  to 
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this,  but  believes  that  the  testimony  was  admissible  as  stated  in  the 
original  opinion. 

A  re-examination  of  the  bill  of  exceptions  taken  to  the  action  of 
the  court  in  excluding  the  testimony  of  the  father  of  appellant,  to  the 
effect  that  he  was  familiar  with  the  jennet  in  question  and  her  size; 
that  she  was  a  large  jennet,  and  that  he  knew  the  size  and  height 
of  the  defendant,  and  that  with  his  knowledge  of  the  size  and  height 
of  the  jennet  and  height  of  defendant,  that  the  defendant  could  not 
have  copulated  with  said  jennet  standing  on  level  ground, — has  con- 
vinced us  that  the  bill  is  comprehensive  enough  to  raise  the  question  as  to  • 
the  action  of  the  court  in  excluding  the  same.  The  bill  being  suflBcient 
we  hold  that  the  testimony  should  have  been  admitted.  The  motion 
for  rehearing  is  granted,  and  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Morgan  Camp  v.  The  State. 

No.  3304.     Decided  February  21,  1906. 

Unlawfully  Bemoying  Fence — Statntes  Construed. 

Under  articles  796  and  797,  Penal  Code,  it  was  no  offense  for  a  joint  owner  of 
a  dividing  fence  to  move  his  fence  from  one  point  to  another  so  as  to  conform  to 
his  own  wishes  in  regard  to  where  his  fence  should  run,  provided  he  did  not  with- 
draw his  fence  and  separate  it  from  the  adjoining  fence  so  as  to  leave  the  prem- 
ises of  his  neighbor  uninclosed. 

Appeal  from  the  County  Court  of  Jones.  Tried  below  before  Hon. 
Jno.  D.  Thomas. 

Appeal  from  a  conviction  of  unlawfully  separating  a  fence  from  that 
of  another ;  penalty,  a  fine  of  $2. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

Howard  Martin,  Assistant  Attomey-Greneral,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  information  sought  to  charge 
appellant  with  violating  articles  796  and  797,  Penal  Code.  The  alleged 
joint  owner  is  named  Newberry.  His  testimony  u  to  the  effect  that 
he  and  appellant  had  a  joint  or  division  fence ;  that  appellant  tore  dovm 
this  fence  and  rebuilt.  The  new  fence  was  about  sixteen  feet  north 
of  where  the  old  fence  stood.  Newberry  further  states  that  the  moving 
of  this  fence  did  not  throw  his  enclosure  outside,  but  sometime  in  March, 
1905,  a  gate  in  the  northeast  corner  of  his  enclosure,  which  defendant 
was  accustomed  to  go  through,  was  left  open  and  then  left  down  which 
permitted  stock  to  go  in  his  enclosure.  "I  did  not  prosecute  defendant 
in  this  case  until  then.  I  made  the  complaint  against  him  on  the 
17th  of  March,  1905.    llie  fence  alluded  to  was  moved  in  May,  1904.^ 
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There  is  some  discrepancy  between  the  testimony  for  the  State  and 
that  introduced  by  appellant,  but  they  both  agree  upon  the  fact  that 
the  removal  of  the  fence  did  not  separate  Newberry^s  fence  from  appel- 
lant's. That  they  were  still  connected  after  the  rebuilding  of  the 
dividing  fence  between -them.  This  evidence  does  not  show  a  violation 
of  the  articles  under  which  the  prosecution  was  brought.  That  article 
was  never  intended  to  prevent  the  joint  owner  from  moving  his  fence 
from  one  point  to  another  so  as  to  conform  to  his  own  wishes  in  regard 
to  where  his  fence  should  run,  .provided  he  did  not  withdraw  his  fence 
and  separate  it  from  the  adjoining  fence.  This  statute  was  intended 
to  prevent  joint  owners  from  separating  their  fences  without  proper 
notice,  when  by  the  separation  or  withdrawal  of  the  fence  injury  would 
accrue  to  the  party  from  whose  fence  it  was  withdrawn;  that  is,  it 
would  leave  his  premises  unenclosed  by  reason  of  the  separation  or 
withdrawal  of  the  fence. 

Because  the  evidence  does  not  show  a  violation  of  the  law,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


E.  Cranfill  v.  The  State. 

No.  3313.     Decided  February  21.  1906. 

1. — Keeping  Open  Saloon  on  Election  Day — ^Indiotment. 

Where  on  a  trial  for  keeping  open  a  saloon  on  an  election  day,  the  indictment 
alleged  that  the  election  was  held  in  the  Independent  School  District  of  Sweet- 
water, the  same  was  sufficiently  definite  as  to  the  location  of  the  bar  room. 

2. — ^Eyidenoe — Ollloer  Can  Hot  Authorise  Violation  of  Law — ^Bill  of  Exceptions 
— Accomplice, 

Upon  trial  for  keeping  open  saloon  on  election  day  where  the  bill  of  exceptions 
failed  to  recite  the  purpose  for  which  defendant  offered  testimony  that  the  presid- 
ing officer  of  the  election  and  the  sheriff  had  promised  him  immunity  from  prosecu- 
tion and  failed  to  specify  that  these  persons  were  accomplices,  there  was  no  error 
in  refusing  admission  of  the  same ;  nor  was  this  testimony  admissible  to  show  that 
the  saloon  was  not  kept  open  wilfully. 

8. — Same— Charge  Befnsed — ^Wilfnlly — Statutes  Construed. 

It  is  not  necessary  upon  a  trial  for  keeping  open  a  saloon  on  election  day  that 
the  evidence  should  show  that  the  keeping  open  of  such  saloon  was  wilful,  and 
there  was  no  error  that  the  court  refused  an  instruction  defining  the  term  wilful. 

4. — Case  Stated — ^Baok  I>oor. 

Upon  a  trial  for  keeping  open  a  saloon  on  an  election  day  where  the  evidence 
showed  that  during  said  election  defendant  kept  the  back  door  of  his  saloon  open, 
and  that  his  saloon  was  very  fully  patronized  by  people  during  the  day,  the  con- 
viction for  the  above  offense  was  sustained: 

Appeal  from  the  County  Court  of  Nolan.  Tried  below  before  Hon. 
A.  B.  Yantis. 

Appeal  from  a  conviction  of  keeping  open  a  saloon  on  an  election  day ; 
penalty,  a  fine  of  $200. 

The  opinion  states  the  case. 
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«7.  F.  Eidson,  for  appellant. — On  question  of  sufficiency  of  indictment: 
Brown  v.  State,  26  Texas  Crim.  App.,  540;  Morris  v.  State,  17  id.,  660; 
Woolsey  v.  State,  14  id.,  57 ;  Strickland  v.  State,  33  Texas  Crim.  Rep., 
559;  McAfee  v.  State,  38  id.,  124;  Higgins  v.  State,  19  S.  W.  Rep., 
503.  On  the  question  of  wilfully:  Randle  v.  3tate,  12  Texas  Crim. 
App.,  250. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — ^This  conviction  was  for  keeping 
open  a  saloon  on  an  election  day.  The  indictment  is  criticised  because 
it  is  not  specific  in  its  allegation  as  to  the  location  of  the  bar  room. 
That  portion  of  the  indictment  is  as  follows:  "♦  ♦  ♦  In  the 
County  of  Nolan  and  State  of  Texas,  did  then  and  there  unlawfully 
on  the  7th  day  of  May,  1904,  a  public  election  was  held  under  authority 
of  law  in  Sweetwater  Independent  School  District  in  said  county, 
and  in  said  city  of  Sweetwater,  for  the  purpose  of  electing  seven 
tnistees  for  the  said  Independent  School  District  of  Sweetwater,  and 
E.  CranfiU  during  the  day  on  which  said  election  was  held,  as  aforesaid, 
did  then  and  there  unlawfully  and  wilfully  open  and  keep  open  in 
said  city  of  Sweetwater  a  bar  room,'*  etc.  We  believe  these  allegations 
are  sufficiently  definite  to  show  that  the  election  was  held  in  the 
Independent  School  District  of  Sweetwater,  and  that  said  city  of 
Sweetwater  is  in  said  independent  school  district,  and  that  the  bar 
room  was  open  in  said  city  of  Sweetwater. 

The  State  introduced  several  witnesses,  among  them,  the  president 
of  the  board  of  trustees,  the  sheriflp,  and  may  be  one  or  two  other 
witnesses,  to  make  its  case.  Appellant  then  proposed  to  prove  by  the 
sheriflp  and  the  presiding  officer  of  the  election,  that  tliey,  and  especially 
the  sheriff  informed  appellant  that  he  could  keep  open  the  back  door 
of  his  saloon  if  he  would  close  the  front  door  and  that  it  would  not 
be  a  violation  of  the  law,  and  he  (the  sheriff)  would  protect  him  against 
a  prosecution.  This  is  the  substance,  without  going  into  a  detailed 
statement  of  the  rejected  testimony.  The  bill  fails  to  recite  the  pur- 
pose for  which  this  testimony  was  sought.  It  could  not  be  used  to 
show  that  he  had  not  violated  the  law.  It  is  not  within  the  power  of 
the  officers  to  authorize  any  one  to  violate  this  law.  The  question  is 
not  suggested  by  appellant,  either  in  bill  of  exceptions,  motion  for  new 
trial  or  special  charges  that  these  witnesses  were  accomplices;  nor  was 
it  proposed  to  introduce  this  evidence  to  show  that  these  witnesses 
were  accomplices.  If  the  bill  of  exceptions  had  shown  that  this  was 
the  purpose  of  the  rejected  testimony,  it  would  have  been  error  to 
refuse  to  admit  it.  But  the  bill  of  exceptions,  as  before  stated,  does 
not  state  the  object  or  purpose  of  offering  the  testimony.  In  the  brief 
it  is  suggested  that  it  was  admissible  to  show  that  the  saloon  was  not* 
kept  open  "wilfully^'  or  with  the  intention  of  violating  the  law.    But 
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this  was  not  stated  in  the  bill  of  exceptions.     Had  it  been  so  stated^ 
it  would  not  have  been  admissible  for  such  purpose. 

Appellant  requested  an  instruction,  which  was  refused,  defining  "wil- 
fully^^  and  further  that  if  the  jury  should  find  the  saloon  was  not  opened 
wilfully  they  should  acquit.  The  court  did  not  err  in  refusing  this  in- 
struction. It  is  not  necessary  under  our  law  that  the  opening  of  the 
saloon  shall  be  wilful.  The  statute  prohibits  the  opening  or  keeping 
open  of  such  place  on  the  day  of  the  election  without  using  "wilfully.'^ 

In  regard  to  the  suflSciency  of  the  evidence  it  is  found  to  be  ample  to 
warrant  the  finding  of  the  jury  that  appellant  violated  the  law  under 
which  he  was  indicted.  About  10  o'clock  in  the  morning  he  was  notified 
that  an  election  would  be  held,  and  he  would  be  required  to  close.  Up 
to  that  time  it  seems  that  none  of  the  saloons  were  aware  of  the  fact  that 
an  election  would  be  held  on  that  day.  As  before  stated,  the  saloon 
men  were  notified  by  the  sheriff  and  presiding  oflBcer  of  the  election  to 
close,  and  all  did  so :  at  least  so  far  as  the  front  doors  were  concerned. 
Prom  that  time  on  the  rear  door  of  appellant^s  saloon  was  kept  open, 
and  it  seems  to  have  been  very  fully  patronized  during  the  day :  thirty 
or  forty  people  being  in  there  at  one  time.  We  think  the  evidence  is 
sufficient  to  show  that  he  violated  the  law.  There  being  no  sufficient  le- 
gal errors  to  reverse  the  judgment,  and  the  evidence  being  sufficient,  the 
judgment  is  affirmed. 

Afflrmed. 


L.  A.  Boyd  v.  The  State. 

No.  3297.     Decided  February  21,  1906. 

Local  Option — ^Insufficiency  of  Evidence — Sale. 

See  opinion  for  evidence  held  insufficient  to  show  a  sale  of  intoxicating  liquor 
by  the  defendant  to  the  alleged  purchaser. 

Appeal  from  the  County  Court  of  Taylor.  Tried  below  before  tlie 
Hon.  D.  G.  Hill. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail- 
No  brief  on  file  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presidikg  Judge. — Appellant  was  charged  with  selling 
intoxicating  liquor  to  D.  J.  Hill,  in  violation  of  the  local  option  law. 
Witness  Wade  went  to  Hill,  and  adced  him  if  he  had  any  whisky,  and 
received  a  negative  reply.  However,  he  stated  he  thought  he  could  find 
some  one  who  had  whisky.  He  left  Wade  and  soon  returned  with  an 
order  for  some  whisky,  which  was  addressed  to  the  express  agent,  and 
signed  L.  A.  Boyd.  Wade  gave  Hill  $1.25  or  $1.30.  Hill  presented  the 
order  to  the  express  agent  at  Abilene,  and  got  a  quart  of  whisky.    Hill 
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testified  in  regard  to  the  conversation  with  Wade,  and  further  that  he 
fell  in  with  a  relative  of  his  by  the  name  of  Vaughan  and  they  together 
went  to  appellant,  and  asked  him  if  he  had  any  whisky  in  the  express 
oflSce.  Appellant  stated  that  he  did  not.  They  then  informed  him 
that  there  was  a  C.O.D.  package  in  the  express  office  for  him,  and  asked 
him  if  they  could  have  it.  Appellant  stated  if  there  was  any  there  he 
did  not  know  anything  about  it,  and  that  it  must  be  a  mistake.  They 
repeated  the  statement  that  it  was  there,  and  asked  him  if  they  could 
have  it.  His  reply  was,  "It  is  none  of  mine;  you  can  have  it,  if 
ypu  can  get  it."  Hill  then  testifies,  "He  did  not  give  a  written  order 
at  the  time,  and  did  not  go  to  the  express  office  and  authorize  the  express 
agent  to  deliver  it  to  us.  Vaughan,  who  was  with  me,  turned  around, 
and  we  were  walking  oflE  and  Vaughan  wrote  the  order  and  signed  de- 
fendant's name  to  it.  I  took  the  order  to  the  depot,  and  gave  it  to  Ed 
Wade,  and  Ed  gave  me  $1.30  and  I  took  the  order  and  got  the  whisky.  I 
was  acting  for  Ed  Wade  who  wanted  the  whisky." 

Maxwell  testified  that  he  went  to  the  office  of  the  county  attorney  with 
the  defendant.  Defendants  purpose  was  to  correct  a  statement  he  had 
previously  made  to  the  county  attorney  "the  day  before  about  a  whisky 
matter.  He  stated,  in  the  presence  of  the  county  attorney,  when  I  was 
there  that  the  boys  had  asked  him  about  the  whisky  in  the  office  that 
was  there  in  his  name,  and  he  told  them  that  they  could  have  it  if  they 
could  get  it  He  did  not  say  that  he  gave  D.  J.  Hill  an  order  for  the 
whisky."  The  State  here  rested  the  case;  and  appellant  testified,  among 
other  matters,  that  Vaughan  and  Hill  came  to  him,  and  a^ed  him  if  he 
had  any  whisky  in  the  express  office.  He  informed  them  he  had  not 
and  had  ordered  none ;  that  if  there  was  any  whisky  there  it  must  belong 
to  somebody  else.  They  informed  him  then,  there  was  some  whisky 
there  in  his  (appellant's)  name,  and  wanted  to  know  if  they  could  have 
it.  To  which  he  replied,  "I  told  them  I  did  not  have  any  there  that  I 
knew  about;  but  if  they  could  get  any  out,  so  far  as  I  was  concerned 
they  could  have  it.  I  had  not  ordered  any  whisky.  I  did  not  on  that 
day  give  anybody  a  written  order  to  anybody  to  get  my  whisky  out  of  the 
express  office.  I  did  not  go  about  the  office,  or  so  verbally  authorize  the 
agent."  This  -is  a  sufficient  statement  of  the  facts  to  show  that  appel- 
lant did  not  sell  any  whisky  to  Hill. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


G.  A.  Yantis  v.  The  State. 

No.  3436.  Decided  February  21,  1906. 
1. — ^Murder  in  the  Second  Be^ree — Continnance— Blligenoe— Want  of  Bilisrenoe. 
Where  upon  trial  for  murder  defendant's  application  for  continuance  showed 
that  one  of  his  witnesses  was  beyond  the  limits  of  the  State,  and  then  in  a  State  in 
which  there  was  no  officer  to  take  the  depositions  of  said  witness,  and  that  no  other 
process  could   have   been   issued   to   procure   witness   before   leaving   the    State, 
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there  was  no  lack  of  diligence.    See  opinion  for  facts  which  showed  want  of  dili- 
gence in  defendant's  motion  for  continuance  as  to  other  absent  witnesses. 

2. — Same — Continuance — ^Want  of  Diligence— Xotion  for  Hew  Trial — Statntet 
Construed. 
Under  our  statutes  and  decision  regarding  continuances,  where  the  application 
has  been  overruled  because  of  the  failure  to  show  diligence:  after  trial  and  con- 
viction, another  rule  prevails;  that  is,  notwithstanding  the  failure  of  the  appli- 
cation to  disclose  proper  diligence,  if  on  a  review  of  the  whole  case,  in  connec- 
tion with  the  testimony  of  the  absent  witnesses,  it  shall  appear  that  the  evidence 
of  the  witness  named  was  of  a  material  character,  and  the  facts  set  forth  in  the 
application  were  probably  true,  a  new  trial  should  be  granted. 

8. — Same— Xateriality  of  Testimony — ^Isolated  Facts — ^Record. 

Where  upon  appeal  from  a  conviction  of  murder,  it  appeared  that  the  applica- 
tion for  continuance  probably  failed  to  show  the  materiality  of  the  testimony  of 
absent  witnesses,  or  did  not  state  that  the  testimony  was  material  to  controvert 
certain  points  put  in  issue  by  the  State,  yet  where  a  motion  for  new  trial  was  over- 
ruled which  was  predicated  upon  the  action  of  the  court  in  overruling  the  motion 
for  continuance,  this  court  is  authorized  to  look  to  the  testimony  of  the  witnesses 
in  the  record,  and  consider  same  in  connection  with  the  testimony  set  out  in  the 
application  for  continuance,  to  determine  the  materiality  and  probable  truth  of 
such  absent  testimony. 

4. — Continnance— ICateriality  of  Testimony — ^Unoommnnicated  Threats. 

Where  upon  a  trial  for  murder  the  application  for  continuance  stated  that  de- 
fendant proposed  to  show  by  the  testimony  of  the  absent  witnesses  the  dangerous 
character  of  deceased,  etc,  and  also  to  show  that  one  of  the  State's  witnesses,  and 
son  of  deceased,  was  a  petit  thief  from  which  accusation  the  difficulty  arose ;  and 
that  said  latter  witness  was  not  on  the  inside  of  the  hotel  near  which  the  homicide 
occurred  as  said  witness  would  testify,  etc. ;  and  the  court  overruled  said  motion 
because  defendant  did  not  rely  upon  communicated  threats  by  the  deceased,  etc. 
Held  error,  and  that  defendant  could  prove,  if  there  were  uncommunicated  threats, 
the  dangerous  character  of  deceased  as  a  man  likely  to  execute  such  threats,  to 
show  who  was  most  likely  the  aggressor  in  the  difficulty.  Besides  the  testimony 
set  out  in  the  application  for  continuance  was  to  discredit  the  State's  witness  and 
son  of  deceased,  and  was  therefore  material  for  defendant.  Brooks,  Judge,  dis- 
senting. 
S. — ^Evidence — Contradicting  Testimony. 

Where  upon  trial  for  murder  the  application  for  continuance  showed  that  the 
defendant  proposed  to  prove  by  the  testimony  of  the  absent  witness  that  one  of 
the  main  State's  witnesses  could  not  have  seen  and  heard  what  he  testified  to  with 
reference  to  the  difficulty  between  defendant  and  deceased,  and  was  not  present  at 
the  time  when  he  testified  he  was ;  such  testimony  was  material  to  contradict  said 
State's  witness,  and  upon  motion  for  new  trial  it  was  error  not  to  have  granted 
same  on  account  of  said  absent  testimony,  although  the  motion  for  continuance 
waa  overruled  for  want  of  diligence. 

6. — ^Motion  for  Hew  Trial — Continuance— ICateriality  of  Testimony— Diligence. 
Upon  a  trial  for  murder  where  defendant  was  convicted  of  murder  in  the  second 
degree  and  relied  both  on  manslaughter  and  self-defense  and  where  the  testimony 
of  one  of  the  principal  State's  witnesses  was  to  the  effect  that  he  interfered,  caught 
hold  of  defendant  and  told  him  not  to  kill  the  deceased ;  whereupon  defendant  told 
him  to  turn  him  loose,  that  he  was  going  to  kill  the  son  of  a  bitch;  testimony 
set  out  in  the  motion  for  continuance  which  tended  to  show  that  this  did  not  occur ; 
that  this  language  was  not  used,  in  fact  that  said  State's  witness  was  not  there  at 
the  time,  would  meet  the  question  of  malice  aforethought  involved  in  murder  in 
the  second  degree,  and  it  was  therefore  material  and  might  have  changed  the  result 
of  the  trial;  and  the  court  should  have  granted  a  new  trial  notwithstanding  the 
lack  of  diligence  on  part  of  defendant  in  procuring  the  attendance  of  his  witnesses. 

7. — Charge  of  Conrt — ^Amoont  of  Force  Authorized  in  Ejecting  Intruder  on 

One's  Premises — Self-Defense. 
If  A  goes  to  the  house  of  B,  with  an  open  knife  in  his  hand  and  curses  and 
abuses  B  in  his  own  house  no  matter  what  about,  B  has  a  right  to  request  him  to 
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leave  his  house.  If  B  apprehends  danger  from  A  in  insisting  on  his  rights,  it  is 
B's  privilege  to  arm  himself  and  go  with  A  and  demand  that  A  do  leave,  and  if 
under  such  circumstance  A  refuses  to  leave  and  draws  a  deadly  weapon  on  B, 
puts  his  life  or  person  in  danger  of  serious  bodily  harm,  B  has  a  right  to  defend 
himself.  See  opinion  for  charges  requested  embracing  the  above  proposition  which 
should  have  been  given.    Bbooks,  Judge,  dissenting. 

Appeal  from  the  District  Court  of  Wilbarger.  Tried  below  before 
the  Hon.  S.  P.  Huff. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty^ 
five  years  imprisonment  in  the  penitentiary. 

The  following  statement  of  the  Assistant  Attorney-General  is  sub^ 
stantially  correct. 

The  evidence  substantially  shows  the  following  facts:  appellant  was 
the  keeper  of  a  hotel  in  the  town  of  Childress.  Deceased's  minor  son 
worked  at  the  hotel  a  day  in  place  of  one  of  the  regular  employees  of 
the  hotel.  While  working  at  the  hotel  appellant  accused  the  son  of  the 
theft  of  a  pair  of  cuff  buttons.  For  that  reason  he  refused  to  pay  for 
his  services  and  informed  him  that  his  services  were  no  further  n^ed. 
The  boy  denied  that  he  was  guilty  of  the  theft  of  the  buttons.  Appel- 
lant insisted  that  he  was^  and  related  to  him  the  circumstances  under 
which  the  buttons  were  missed^  contending  that  the  circumstances  showed 
his  guilt.  The  boy  reported  the  fact  that  appellant  had  accused  him  of 
the  theft  of  the  buttons  to  his  father,  deceased.  Deceased  who  was  not 
personally  acquainted  with  appellant,  immediately,  in  company  with  his 
boy,  about  14  years  of  age,  went  to  the  hotel  of  appellant  and  demanded 
an  explanation  of  appellant  as  to  why  he  had  accused  his  son  of  the 
theft  of  the  buttons.  Whereupon  appellant  ordered  deceased  out  of  his 
hotel.  Deceased  had  a  knife  in  his  hand,  and  according  to  the  State's 
evidence  he  made  no  attempt  to  assault  appellant  with  it.  When  he  was 
ordered  out  of  the  hotel  by  appellant  he  stepped  out  on  the  sidewalk  in 
front  of  the  hotel.  While  standing  there,  appellant  secured  a  pistol*  from 
the  office  of  the  hotel,  went  to  the  door  and  shot  deceased.  He  died  im- 
mediately without  making  any  statement.  There  were  several  eye-wit- 
nesses to  the  killing.  The  State's  testimony  unquestionably  shows  mur- 
der in  the  second  degree :  it  neither  raised  the  issue  of  manslaughter  nor 
self-defense.  All  of  the  eye-witnesses  testified  in  favor  of  the  State's 
theory.  Appellant  admitted  deceased  came  to  the  hotel  and  asked  for 
an  explanation  of  his  conduct,  accusing  his  son  of  being  guilty  of  the 
theft  of  the  buttons.  He  testified  that  deceased  had  a  knife  and  threat- 
ened to  assault  him  with  it  while  in  the  hotel.  He  further  testified  that 
at  the  time  he  shot  deceased,  he  believed  deceased  was  about  to  make  an 
assault  upon  him  with  a  knife,  and  that  he  was  also  afraid  deceased 
would  take  the  pistol  from  him  and  shoot  him  with  it.  The  court  sub- 
mitted murder  in  the  first  and  second  degree  and  manslaughter,  and 
self-defense,  predicated  upon  actual  and  apparent  danger. 

R,  W.  Hall,  J.  E.  Tantis,  Wynne  &  Blanhs,  for  appellant. — On  ques- 
tion of  motion  for  new  trial  after  application  for  continuance  Has  been 
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overruled:    Mitchell  v.  State,  36  Texas  Crim.  Eep.,  279;  Hammond  v. 
State,  28  Texas  Crim.  App.,  413. 

Howard  Martin,  Assistant  Attorney-General;  Harry  Mason,  District 
Attorney,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  assessed  at  imprisonment  in  the  peni- 
tentiary for  a  term  of  five  years ;  hence  this  appeal. 

Appellant  made  a  motion  for  continuance  which  was  overruled.  After 
conviction  he  made  a  motion  for  new  trial,  and  among  other  assignments, 
is  the  error  of  the  court  in  refusing  to  grant  the  continuance.  This  mo- 
tion for  continuance  is  based  on  the  absence  of  the  following  witnesses : 
Tom  Jeflfries,  Dan  Riley,  Miss  Ruth  Denton,  Frank  Segars,  and  Arch 
Rouser.  The  diligence  shown  as  to  the  witness  Jeffries  is  the  issuance 
of  process  to  Childress  County,  where  he  is  alleged  to  have  resided,  on 
November  23,  1904.  The  case  was  then  pending  in  Childress  County, 
the  indictment  having  been  returned  on  November  22,  1904.  Appellant 
says  that  said  process  could  not  be  executed  on  account  of  the  witness 
having  left  the  State  of  Texas  about  the  time  process  was  issued,  and 
gone  to  the  State  of  Arkansas  with  a  car  load  of  mules,  where  he  then 
was.  It  is  alleged  that  witness*  family  still  resided  in  Childress 
County,  and  he  was  expected  to  return  there  soon.  He  further  states 
that  the  witness  was  moving  around  in  Arkansas,  and  he  could  not  get 
depositions  to  him.  It  is  further  stated  that  there  was  no  commissioner 
of  deeds  for  Texas  in  said  State  of  Arkansas,  and  no  ofScer  in  Arkansas 
who  had  authority  to  take  the  deposition  of  said  witness.  Although  the 
court  says  in  his  explanation  that  the  diligence  used  for  Jeffries  was  not 
sufficient  though  he  did  not  overrule  the  application  alone  on  that 
ground,  the  diligence  used  for  this  witness  was  sufficient.  Appellant 
alleges  that  Dan  Riley  resided  in  Childress  County.  We  do  not  believe 
the  diligence  as  shown  was  sufficient.  However,  the  district  attorney, 
with  permission  of  the  court,  offered  to  allow  appellant  to  read  the  testi- 
mony of  this  witness,  which  had  been  taken  on  habeas  corpus  trial,  to 
the  jury  and  admit  its  truth.  This  appellant  seems  to  have  declined. 
So  ^e  application  as  to  him  passes  out.  The  application  shows  that 
Prank  Segars  resided  in  Childress  County;  that  no  process  was  issued 
for  this  witness  until  February  6,  1905.  No  excuse  is  shown  for  the 
failure  of  the  appellant  to  have  process  issued  sooner.  It  also  appears 
in  this  connection  that  said  witness  was  then  detained  in  a  smallpox 
camp.  The  court  strongly  suggests  in  his  explanation  that  the  process 
was  only  issued  for  this  witness  after  he  had  been  employed  to  take  care 
of  the  smallpox  cases  at  the  detention  camp.  It  is  further  stated  that 
the  testimony  of  said  witness  would  be  of  an  impeaching  character.  We 
do  not  believe  the  diligence  sufficient  as  to  this  witness.  Nor  do  we 
believe  the  diligence  used  as  to  the  witness  Arch  Rouser  was  suflScient. 
Nor  does  it  occur  to  us  that  the  diligence  used  to  procure  the  attendance 
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of  Miss  Snth  Denton  was  snfScient  The  application  shows  that  at  the 
time  of  the  homicide  Ruth  Denton  resided  in  Childress  County;  that  a 
short  time  thereafter  she  removed  to  Fort  Worth,  Tarrant  County ;  that 
a  subpoena  was  issued  and  forwarded  to  the  sheriff  of  Tarrant  County 
for  said  witness  on  the  2nd  of  November,  1904,  and  was  returned  by  the 
sheriff  of  Tarrant  County  on  November  25,  1904,  "not  executed,  wit- 
ness not  found  in  Tarrant  County.'*  It  further  stated  he  was  informed 
and  believed  that  said  witness  did  reside  in  Tarrant  County,  but  was 
absent  temporarily  at  Mineral  Wells,  but  defendant  has  been  unable  to 
locate  her  residence  definitely.  The  court  explains  that  the  application 
does  not  show  any  effort  on  the  part  of  appellant  to  locate  defendant's 
witness  at  Mineral  Wells.  Nor  is  any  diligence  shown  for  the  procure- 
ment of  this  witness  after  the  return  of  this  process  on  November  25, 
1904;  that  even  when  the  case  was  called  for  trial,  appellant  did  not  ask 
for  process  for  said  witness.  As  stated  we  do  not  believe  the  diligence 
shown  for  this  witness  was  sufficient. 

However,  under  our  statute  and  decisions  regarding  continuances, 
where  the  application  has  been  overruled  because  of  the  failure  to  show 
diligence,  after  trial  and  conviction,  another  rule  prevails;  that  is,  not- 
withstanding the  failure  of  the  application  to  disclose  proper  diligence, 
if  on  a  review  of  the  whole  case,  in  connection  with  the  testimony  of 
the  absent  witnesses,  it  shall  appear  that  the  evidence  of  the  witness  or 
witnesses  named  was  of  a  material  character,  and  the  facts  set  forth  in 
the  application  were  probably  true,  a  new  trial  should  be  granted. 
White's  Ann.  C.  C.  P.,  art.  597,  sub.  6,  and  sec.  642,  sub.  2;  Harris  v. 
State,  18  Texas  Crim.  App.,  287;  Irvine  v.  State,  20  Texas  Crim.  App., 
12;  Mc Adams  v.  State,  24  Texas  Crim.  App.,  86.  It  may  be  that  the 
application  for  continuance,  at  least  as  to  some  of  these  witnesses,  fails 
to  show  the  materiality  of  their  testimony,  in  that  the  application  states 
as  to  said  witnesses  that  they  would  prove  certain  isolated  facts,  but 
does  not  state  in  that  connection  how  such  facts  became  material ;  that 
is,  that  they  were  material  to  controvert  certain  points*  put  in  issue  by 
the  State  or  to  rebut  the  testimony  of  certain  witnesses.  See  Bowman  v. 
State,  40  Texas,  10;  Bruton  v.  State,  21  Texas,  337;  Winkfield  v.  State, 
41  Texas,  148.  However,  we  understand,  after  the  trial  of  a  case  and 
a  new  trial  is  asked  predicated  on  the  action  of  the  court  overruling 
motion  for  continuance,  the  court  is  authorized  to  look  to  the  testimony 
of  the  witnesses  in  the  record  in  order  to  determine  what  they  testified, 
and  then  to  consider  the  testimony  of  the  witnesses  as  shown  in  the 
application,  and  in  connection  therewith  to  determine  the  materiality 
and  probable  truth  of  such  absent  testimony.  White's  Ann.  C.  C.  P., 
sec.  643,  notes  1,  2,  3,  and  4,  and  authorities  there  cited. 

Now,  taking  up  these  witnesses,  does  their  testimony  appear  to  be 
material  and  probably  true,  and  such  as  might  be  calculated  to  change 
the  result  on  another  trial?  Appellant  proposed  to  prove  by  witness 
Jeffries  that  he  was  well  acquainted  with  W.  L.  Johnson  (deceased — and 
his  boy  Luther  Johnson) ;  that  deceased  was  a  man  of  violent  disposition 
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and  likely  to  put  into  execution  any  threat  made  by  him,  or  to  carry  out 
any  purpose  formed  by  him;  that  he  was  a  very  large  man,  weighing 
over  200  pounds.  Furthermore  that  he  was  well  acquainted  with  Luther 
Johnson  and  knew  him  to  be  a  petty  thief,  stealing  from  various  parties 
small  articles;  and  that  when  accosted  by  the  owner  of  such  property 
he  would  report  to  his  father,  and  his  father  would  take  it  up  and  cause 
trouble;  that  deceased  was  a  dangerous  and  boisterous  man;  that  after 
the  homicide  had  been  committed  he  heard  witness  Luther  Johnson  state 
that  he  was  not  on  the  inside  of  the  hotel,  could  not  state  what  occurred 
on  the  inside  and  knew  nothing  about  the  trouble,  except  he  knew  his 
father  was  going  to  raise  hell  when  he  went  into  tiie  hotel,  but  that  he 
saw  no  part  of  the  diflBculty  until  his  father  reached  the  door  where 
the  shooting  occurred.  The  application  states  that  this  testimony  would 
become  material  because  said  witness,  Luther  Johnson,  would  testify 
that  he  was  on  the  inside  of  the  hotel  and  back  in  the  wash-room  some 
fifty  feet  from  the  front  door  with  his  father  at  the  time  the  diflSculty 
began  between  defendant  and  deceased,  and  that  he  witnessed  everything 
that  occurred  from  the  beginning  of  the  difficulty  to  its  final  termina- 
tion. The  court  explains  this  testimony  as  to  Jeffries,  to  the  effect  that 
the  dangerous  and  desperate  character  of  deceased  would  not  be  mate- 
rial, because  defendant  did  not  rely  upon  communicated  threats  made 
by  said  Johnson.  It  does  not  occur  to  us  that  defendant  in  this  respect 
was  restricted  to  communicated  threats.  If  there  were  threats  of  an 
uncommunicated  character,  he  could  then  prove  the  dangerous  character 
of  deceased  as  a  man  likely  to  execute  such  threats,  in  order  that  the 
jury  might  determine,  who  was  most  likely  the  aggressor  in  the  diffi- 
culty: both  what  occurred  in  the  wash-room  and  what  occurred  at  the 
time  of  the  killing. 

Again,  the  court  says  that  the  remainder  of  his  testimony  was  to  im- 
peach and  contradict  witness  Luther  Johnson,  as  to  whether  he  was  in 
the  hotel  at  the  time  his  father  first  accosted  defendant  in  the  wash- 
room. It  appears  that  no  one,  except  appellant  himself  testified  as  to 
what  occurred  between  him  and  deceased  in  the  wash-room.  Others 
heard  loud  talking  in  there,  but  none  knew  what  was  said.  Not  only 
this  witness,  but  the  testimony  of  several  others  tended  to  show  that  this 
witness,  Luther  Johnson,  was  not  in  the  wash-room,  as  testified  to  by 
himself.  So  it  would  seem  that  the  State  regarded  his  presence  in  there 
as  material.  This  witness  says  he  was  in  the  wash-room  at  the  time  his 
father  cursed  defendant  for  a  son  of  a  bitch ;  and  he  does  not  show  that 
his  father  accosted  appellant  about  the  buttons.  The  witness  denied  that 
his  father  made  any  attempt  whatever  to  use  his  knife  on  appellant,  but 
denies  this.  Now,  it  would  seem  to  us,  under  the  circumstances,  that 
the  testimony  of  Luther  Johnson  was  material  for  the  State,  and  that  all 
testimony  tending  to  discredit  him  was  also  material  for  the  defendant. 
His  admission  or  statement  to  the  witness  Jeffries  that  he  did  not  go  in 
the  house;  that  all  he  saw  of  the  difficulty  was  on  the  outside  was  ad- 
missible and  important  testimony  for  appellant.    It  would  appear  to 
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have  been  important  also  to  have  shown  by  this  witness  his  knowledge 
of  the  character  of  Luther  Johnson  as  being  a  petty  thief,  inasmuch  as 
this  difficulty  arose  out  of  an  accusation  made  by  appellant  against 
Luther  Johnson  to  that  eflEect.  What  has  been  said  with  reference  to  the 
testimony  of  Jeffries,  applies  to  that  of  the  testimony  of  the  absent  wit- 
ness, Frank  Segars. 

As  to  the  witness  Miss  Ruth  Denton,  appellant  says  he  expected  to 
prove  by  her  that  deceased  came  in  the  hotel  alone;  that  Luther  John- 
son (his  son)  was  not  with  him;  that  she  heard  him  inquire  for  defend- 
ant, and  upon  being  informed  defendant  was  back  in  the  wash-room,  he 
passed  in  at  the  door;  and  she  knows  witness  Luther  Johnson  was  not 
with  deceased;  that  after  deceased  had  gone  into  the  wash-room,  she 
heard  some  loud  talking,  but  could  not  distinguish  what  was  said;  and 
in  a  short  while  defendant  came  out  of  the  wash-room,  walking  fast, 
and  deceased  came  out  of  the  wash-room  after  him;  that  deceased  had 
a  knife  open  in  his  hand ;  that  defendant  went  behind  the  counter,  and 
she  saw  him  procure  a  pistol ;  that  deceased  was  cursing,  and  witness  im- 
mediately left,  went  back  into  the  dining  room,  and  saw  no  more  of  the 
trouble.  After  she  went  back  in  the  dining  room,  after  seeing  defendant 
procure  his  pistol,  she  saw  W.  E.  Bogart,  sitting  at  the  table  in  the  dining 
room,  eating  his  dinner,  and  saw  witness  Bogart  leave  the  dining  room  by 
the  side  door,  after  she  heard  the  pistol  fire.  Now,  a  reference  to  the 
record  discloses  that  the  testimony  of  the  witness  Bogart  was  very  mate- 
rial for  the  State,  He  places  himself  in  the  office,  talking  with  State's 
witness  Fires  prior  to  the  difficulty.  That  he  was  present  in  the  office 
when  appellant  returned  and  got  the  pistol  from  behind  the  counter, 
though  he  claims  not  to  have  seen  Johnson  as  he  passed  through  the 
office.  However,  he  saw  and  heard  the  altercation  between  the  clerk 
(Pixler)  and  appellant  and  the  attempt  made  by  Pixler,  as  testified  to 
by  him  and  Fires,  to  prevent  appellant  from  coming  out  with  the  pistol 
after  deceased,  Johnson.  He  further  testifies  that  he  was  rather  be- 
tween the  door  where  the  killing  occurred  and  the  counter  where  the 
altercation  occurred  between  Pixler  and  appellant ;  that  when  appellant 
approached  him,  he  attempted  to  prevent  him  from  going  out,  and  told 
appellant  not  to  kill  the  man ;  and  that  appellant  told  him  he  was  going 
to  kill  the  son  of  a  bitch.  As  stated,  we  regard  the  testimony  of  Bogart 
as  perhaps  the  most  important  of  any  of  State's  witnesses.  Neither  Fires 
nor  Pixler  place  Bogart  in  the  office  during  the  altercation,  though  both 
seem  to  have  noticed  him  there  before.  While  Fires  testified  that  he 
attempted  to  interfere  to  prevent  appellant  from  following  deceased,  he 
saw  nothing  of  Bogart  at  the  time,  nor  his  effort  to  prevent  appellant 
from  going  out  after  deceased.  Nor  did  he  hear  Bogart  tell  him  not  to 
kill  the  man.  Nor  did  he  hear  appellant  declare  that  he  was  going  to 
kill  the  son  of  a  bitch.  As  stated,  no  other  witness  places  Bogart  in 
the  office  at  that  particular  time,  and  no  other  ¥ritne8s  relates  what  he 
testified  as  to  his  interference,  except  himself.  Both  Fires  and  Pixler 
state  they  saw  no  such  conduct  and  heard  no  such  language.    We  would 
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also  observe  that  appellant  himself  in  his  testimony  contradicts  Bogart. 
This  witness  states  that  appellant  broke  loose  from  him,  went  to  the  door 
and  he  turned  his  back,  and  heard  the  pistol  fire;  that  he  could  see  the 
man  just  before  he  turned  his  back  standing  on  the  sidewalk;  that  he 
did  not  see  that  man  do  anything  at  all ;  did  not  see  him  move  his  hands, 
or  say  anything.  This  witness  was  further  asked,  if  he  did  not  before 
the  difficulty  go  back  into  the  dining  room,  and  if  he  was  not  in  the 
dining  room  when  the  shooting  occurred,  eating  his  dinner,  and  if  he 
did  not  immediately  afterwards  leave  by  the  south  door  and  go  off  on 
his  bicycle,  which  he  denied.  The  court  says,  "that  this  testimony, 
except  what  is  absolutely  uncontroverted  by  the  State,  is  in  the  nature 
of  impeaching  testimony,  as  to  LutKer  Johnson  and  Bogart ;  and  that  if 
the  witness  had  been  present  and  testified  that  Bogart  was  at  the  table  in 
the  dining  room  eating  his  dinner,  after  seeing  appellant  procure  his 
pistol,  is  in  the  opinion  of  the  trial  court  not  probably  true,  because  it 
is  practically  an  uncontroverted  fact  that  Bogart  was  in  the  office,  talk- 
ing to  Judge  Fires  at  the  time  defendant  came  from  the  wash-room, 
and  went  behind  the  counter  to  get  his  pistol.  It  is  also  practically 
an  uncontroverted  fact  that  deceased  followed  defendant  from  the  wash- 
room into  the  office  with  a  knife  in  his  hand.^'  Perhaps,  if  the  matters 
referred  to  by  the  court,  were  uncontroverted  facts  in  the  case;  that  is, 
facts  agreed  to,  or  even  so  overwhelmingly  proven  as  to  appear  to  be  con- 
ceded facts,  his  explanation  would  control.  We  have  examined  the  record 
very  carefully  to  see  if  any  other  witness,  either  Fires  or  Pixler  (the 
other  two  eye-witnesses)  testify  that  Bogart  was  in  the  office  at  the  time 
appellant  pursued  Johnson  to  the  door  with  the  pistol;  and  neither  of 
said  witnesses  appear  to  have  seen  Bogart  there  at  that  particular  junc- 
ture. They  saw  him  shortly  before,  it  is  true,  but  at  the  crucial  point 
neither  of  said  witnesses  place  him  there;  neither  of  said  wit- 
nesses testify  or  agree  that  they  saw  him  interfere  to  prevent 
appellant  from  pursuing  Johnson.  Neither  of  said  witnesses 
saw  him  take  hold  of  appellant  nor  heard  him  tell  appellant  not  to  kill 
the  man.  Nor  did  either  hear  appellant  say  to  Bogart,  "I  will  kill  the 
son  of  a  bitch.*'  As  a  matter  of  importance  in  this  connection,  the  wit- 
ness Bogart  himself  testified  that  he  did  not  see  Johnson  come  into 
the  office  with  the  knife  in  his  hand,  after  Yantis  had  come  in  and 
walked  behind  the  counter;  nor  did  he  see  Johnson  pass  through  the 
office  on  his  way  to  the  door,  nor  did  he  hear  appellant  tell  Johnson  to 
get  out  of  his  house,  and  hear  Johnson  reply,  **I  will  not  leave  here  until 
this  damn  thing  is  settled.*'  BotK  of  said  other  witnesses  testified  to 
these  facts.  This  occurred  immediately  in  connection  with,  and  just 
before  the  killing,  and  yet  the  witness  Bogart  did  not  hear  or  see  any  of 
this;  but  malces  a  statement  in  connection  with  his  interference  and 
what  was  said,  that  neither  of  the  other  witnesses  saw  or  heard.  Now, 
the  jury  may  have  believed  Bogart  as  against  the  other  two  witnesses. 
Fires  and  Pixler,  and  it  is  probable  tliey  did;  or  they  would  have  be- 
lieved him  notwithstanding  the  testimony  of  Miss  Denton,  yet,  in  our 
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opinion,  her  testimony  would  reinforce  that  of  Fires  and  Pixler,  and 
would  tend  to  show  that  Bogart  was  not  present  at  the  time  when  he  tes- 
tified he  was,  and  was  then  in  the  dining  room,  and  could  not  have  seen 
and  heard  what  he  testified  to.  This  was  not  impeaching  testimony  but 
upon  a  material  fact  was  contradictory  of  the  witness  Bogart.  The  rule 
authorizing  a  new  trial  on  account  of  absent  testimony,  a  continuance 
having  been  overruled  because  the  diligence  was  insufficient,  appears  to 
be  rather  exacting.  "It  is  well  settled  that  it  is  not  in  every  case  where 
the  alleged  absent  testimony  is  material  and  probably  true  that  the  rul- 
ing of  the  trial  court  refusing  a  new  trial  will  be  revised  on  appeal 
when  considered  with  reference  to  overruling  the  application  for  contin- 
uance. 'It  is  only  in  a  case  where  from  the  evidence  adduced  upon  the 
trial  we  would  be  impressed  with  the  conviction,  not  merely  tiiat  the 
defendant  might  probably  have  been  prejudiced  in  his  rights  by  such 
rulings,  but  that  it  was  reasonably  probable  that  if  the  absent  testimony 
had  been  before  the  jury,  a  verdict  more  favorable  to  defendant  would 
have  resulted.' "  See  Goldsmith  v.  State,  32  Texas  Crim.  Eep.,  113, 
and  authorities  there  cited. 

Now,  it  will  be  borne  in  mind  that  appellant  relied  both  on  man- 
slaughter and  self-defense.  He  was  given  murder  in  the  second  degree 
with  the  punishment  assessed  at  five  years  confinement  in  the  peniten- 
tiary, and  he  adduced  testimony  tending  to  show  both  manslaughter  and 
self-defense.  Bogart's  testimony  was  unquestionably  the  most  emphatic, 
tending  to  show  a  predetermination  to  kill  deceased.  He  stated  that  he 
interfered  and  caught  hold  of  appellant,  and  told  him  not  to  kill  the 
man.  Whereupon  appellant  told  him  to  turn  him  loose,  that  he  was 
going  to  kill  the  son  of  a  bitch.  Now,  it  occurs  to  us  that  any  testimony 
that  would  strengthen  appellants  defense,  as  tending  to  show  that  this 
did  not  occur;  that  this  language  was  not  used,  in  fact  that  Bogart 
was  not  there  at  the  time,  would  meet  the  question  of  malice  afore- 
thought involved  in  murder  in  the  second  degree  and  insisted  on  by 
the  State.  Of  course,  we  are  not  prepared  to  say  that  said  testimony 
would  change  the  result,  but  it  does  appear  to  us  that  by  being  deprived 
of  the  same,  appellant  was  prejudiced  to  that  extent  in  his  rights. 
What  a  jury  would  probably  do  with  this  additional  testimony  is  more 
or  less  speculative.  But  evidently  this  testimony  would  be  favorable  to 
appellant  and  the  jury  might  be  inclined  to  take  a  different  view  of  the 
case.  Accordingly  we  hold  that,  notwithstanding  the  lack  of  diligence 
in  procuring  the  attendance  of  the  witnesses  mentioned,  the  court  should 
have  granted  a  new  trial. 

Appellant  also  complains  that  the  court  erred  in  refusing  to  give  his 
special  requested  instructions  numbers  1,  2  and  4.  These  charges  re- 
late to  the  right  of  appellant  to  protect  himself  and  his  hotel  from 
unlawful  intruders,  and  to  eject  deceased  therefrom  when  he  became 
disorderly  and  refused  on  request  to  leave  said  hotel.  We  quote  charge 
number  1,  as  follows :  'TTou  are  instructed  that  if  you  believe  from  the 
evidence  deceased  entered  the  defendant's  hotel  and  made  an  assault 
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upon  defendant  with  a  knife;  then  yon  are  instructed  that  the  defend- 
ant had  a  lawful  right  to  arm  himself  for  the  purpose  of  ejecting  said 
Johnson  from  said  hotel,  and  you  are  instructed  that  if  said  Johnson, 
deceased,  refused  to  leave  said  hotel,  and  stood  just  in  front  of  same, 
holding  the  screen  door  open  with  his  foot  or  otherwise,  then  defendant 
would  have  a  lawful  right  to  follow  up  to  where  he  was  and  eject  him 
entirely  from  said  hotel;  and  if  you  believe  defendant  undertook  so  to  do, 
and  that  deceased  did  any  act  that  reasonably  appeared  to  defendant  that 
deceased  intended  to  inflict  death  or  serious  bodily  harm  upon  defendant, 
as  it  appeared  to  him  at  the  time,  and  he  thereupon  shot  deceased,  you 
will  return  a  verdict  of  not  guilty/*  Special  charge  number  2  is  as 
follows :  "You  are  further  instructed  that,  if  you  believe  from  the  evi- 
dence that  deceased  Johnson  entered  the  defendant's  hotel  and  made  an 
assault  upon  him  with  a  knife,  or  that  he  expressed  his  intention  not  to 
leave  and  presented  a  knife  in  his  hand,  then  you  are  charged  that  the 
defendant  had  a  lawful  right  to  arm  himself  and  to  follow  deceased  out 
of  said  hotel  on  the  gallery  of  same,  and  request  him  to  leave,  and  if 
you  believe  that  he  followed  out  of  said  hotel  on  the  gallery  for  such 
purpose,  and  that  the  deceased  then  presented  an  open  knife  and  made 
any  motion  that  reasonably  appeared  to  defendant  that  he  intended  to 
kill  him  or  inflict  serious  bodily  injury  upon  him,  and  that  thereupon 
defendant  shot' and  killed  him,  you  will  return  a  verdict  of  not  guilty." 
The  State  insists  that  the  charges  here  asked  were  in  eflfect  given  by 
the  court  in  the  general  charge,  and  so  the  requested  charges  were  not 
necessary.  The  charge  given  by  the  court,  which  is  claimed  to  be  on 
this  subject,  reads  as  follows :  "If  you  believe  defendant  armed  himself 
for  the  purpose  of  defending  himself  against  an  attack  or  an  anticipated 
attack  from  the  deceased,  and  thereafter  he  went  to  the  door  of  the 
hotel  with  no  intention  on  his  part  to  renew  the  difficulty,  or  to  bring 
on  a  difficulty  with  deceased,  or  if  he  went  to  the  door,  if  he  did  so, 
for  an  innocent  purpose,  or  only  for  the  purpose  of  seeing  that  the 
deceased  had  left,  or  was  going  to  leave  the  premises,  and,  if  while 
there  it  reasonably  appeared  to  defendant,  viewing  the  facts  from 
his  standpoint  at  the  time,  that  he  was  in  danger  of  losing  his  life  or  of 
suffering  serious  bodily  injury  at  the  hands  of  the  deceased,  and  you 
find  that  the  defendant,  acting  under  such  apprehension,  shot  and  killed 
deceased,  then  and  in  that  event  defendant  would  be  justified,  and  he 
would  not  be  required  to  retreat  in  order  to  avoid  the  necessity  of 
killing  deceased,  and  you  should  in  such  event  acquit  defendant,  al- 
though in  fact  the  danger  was  not  real  but  only  apparent.'*  It  will  be 
seen  that  this  charge  as  given  is  prefaced  with  the  idea  that  appellant 
must  have  armed  himself  for  the  purpose  of  defending  himself  against 
an  attack  or  an  anticipated  attack  from  deceased.  It  is  contended  that 
defendant  did  not  have  to  arm  himself  to  resist  an  attack  by  deceased, 
but  that  he  had  a  right  to  make  deceased  leave  his  hotel,  if  he  was  acting 
in  a  boisterous  and  unruly  manner,  and  he  had  a  right  to  arm  himself 
in  order  to  make  him  go,  as  some  of  the  testimony  shows  he  refused  to 
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go.  Of  course,  in  a  subsequent  portion  of  the  charge,  the  jury  was  in- 
structed that  appellant  would  have  the  right,  in  case  he  had  armed  him- 
self to  protect  himself  from  an  attack  by  deceased,  to  go  to  the  door  for 
the  purpose  of  seeing  that  deceased  had  left  or  was  going  to  leave  the 
premises;  and  if  after  going  to  the  door,  deceased  made  an  attack  on 
him,  he  would  have  the  right  to  shoot  him.  But,  it  is  claimed  that  the 
vice  in  the  qualification  at  the  beginning  of  the  charge,  still  pervaded 
the  whole  charge.  We  are  not  prepared  to  say  that  it  did  not.  In  our 
view,  the  requested  charges  would  have  directly  called  the  attention  of 
the  jury  to  that  phase  of  appellant's  defense,  and  would  have  instructed 
the  jury  that  appellant  had  a  right,  if  he  apprehended  any  danger,  to 
arm  himself,  to  compel  deceased  to  comply  with  his  request  to  leave 
the  house.  In  the  language  of  Judge  Eoberts  in  Hinton  v.  State,  24 
Texas,  454,  *^Where  a  party  has  put  himself  in  the  wrong  in  one's  house, 
and  refuses,  when  requested,  to  leave  the  house,  the  owner  has  a  right 
to  make  him  go.  He  has  a  right  to  go  along  with  him  to  the  steps  of 
the  entrance  with  his  hands  on  his  shoulder,  and  tell  him  he  would 
make  him  go,  and  he  has  a  right  to  take  out  his  knife  for  his  defense 
against  a  man  armed  with  a  pistol  who  had  shown  his  readiness  to  use 
his  arms  recklessly."  And  see  Dyson  v.  State,  14  Texas  Crim.  App., 
454.  Of  course,  no  man  has  a  right  to  kill  another  because  such  person 
refuses  to  leave  his  house.  But  as  we  understand  the  principles  of  law 
governing  a  case  of  this  character;  if  A  goes  to  the  house  of  B,  with 
an  open  knife  in  his  hand,  and  curses  and  abuses  B  in  his  own  house,  no 
matter  was  about,  B  has  a  right  to  request  him  to  leave  his  house.  If 
B  apprehends  danger  from  A,  in  insisting  on  his  right,  it  is  B's  privi- 
lege to  arm  himself  and  go  with  A  and  demand  that  A  do  leave,  and  if 
under  such  circumstances  A  refuses  to  leave  and  draws  a  deadjy  weapon 
upon  B,  puts  his  life  or  person  in  danger  of  serious  bodily  harm,  B  has  a 
right  to  defend  himself.  This  phase  of  the  case  arises  from  appellant's 
testimony.  Of  course,  it  is  not  o.ur  purpose  to  decide  that  this  phase  of 
the  case  is  correct,  but  appellant  had  a  right  to  a  fair  and  definite 
charge  on  this  subject.  We  believe  that  one  or  the  other  of  the  re- 
quested charges  embraced  the  proposition  correctly  and  should  have 
been  given. 

We  do  not  deem  it  necessary  to  discuss  other  matters  raised;  but 
for  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

BROOKS,  Judge  (dissenting). — The  overruling  of  the  application 
for  continuance  and  the  denial  of  a  new  trial  on  that  account  shows  no 
material  error.  The  absent  testimony  is  barely  impeaching,  and  this 
never  authorizes  a  continuance.  To  what  extent  it  is  not  impeaching  it 
is  neither  material  nor  probably  true  in  the  light  of  this  record.  The 
qualification  of  the  trial  court  to  the  bill  of  exceptions  on  the  motion 
for  continuance' shows  that  the  testimony  was  merely  impeaching,  and 
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not  probably  true.  The  majority  opinion  does  not  come  within  the  rule 
announced  and  quoted  in  the  majority  opinion  from  Groldsmith  v.  State, 
32  Texas  Crim.  Rep.,  113 — "It  is  only  in  a  case  where  from  the  evidence 
adduced  upon  the  trial  we  would  be  impressed  with  the  conviction,  not 
merely  that  the  defendant  might  probably  have  been  prejudiced  in  his 
rights  by  such  rulings,  but  that  it  was  reasonably  probable  that  if  the 
absent  testimony  had  been  before  the  jury,  a  verdict  more  favorable  to 
defendant  would  have  resulted/* 

The  charge  of  the  court  complained  of,  and  upon  which  apparently 
this  case  is  reversed  is  full  and  complete  and  in  all  material  points  fol- 
lows Hinton  v.  State,  24  Texas,  454,  cited  by  the  majority.  It  cannot 
be  ascertained  reading  the  majority  opinion  whether  the  case  is  re- 
versed on  account  or  this  charge  or  not,  and  the  writer  is  in  ignorance 
on  that  subject  Furthermore  the  majority  say,  *^e  are  not  prepared 
to  say  that  the  charge  is  not  erroneous.*'  I  understand  that  article  723, 
Code  Criminal  Procedure,  requires  us  to  say  that  the  charge  was  calcu- 
lated to  injure  the  rights  of  appellant  before  we  are  authorized  to  re- 
verse. I  understand  the  rules  of  this  court  require  us  to  decide  whether 
a  charge  is  correct  or  incorrect  As  a  matter  of  fact  it  cannot  be  said 
that  the  charge  is  legally  wrong;  and  the  charges  suggested  by  appellant 
would  not  have  strengthened  appellant's  rights  and  defenses.  I  there- 
fore cannot  agree  to  the  reversal  of  this  case. 


Will  Moore  v.  The  State. 

No.  3576.     Decided  February  21.  1906. 

Exhibiting  Gaming  Table— Insuffloienoy  of  Evidence. 

Upon  a  trial  for  exhibiting  a  gaming  table  and  bank,  for  the  purpose  of  gaming, 
where  the  evidence  showed  that  the  pool  hall  and  pool  table  had  been  leased  by 
the  defendant  to  another,  during  the  month  In  which  the  playing  occurred;  that 
defendant  was  not  in  charge  of  the  pool  table  or  the  pool  hall ;  that  he  handed  the 
table  fees,  which  had  been  previously  handed  him  by  one  of  the  players,  to  the 
clerk  or  his  lessee ;  that  he  was  in  no  way  connected  with  the  game,  or  exhibiting 
the  gaming  table  and  bank,  the  same  was  insufficient  to  sustain  a  conviction. 

Appeal  from  the  County  Court  of  Jones.  Tried  below  before  the 
Hon.  Jno.  B.  Thomas. 

Appeal  from  a  conviction  of  exhibiting  a  gaming  table  and  bank,  for 
the  purpose  of  gaming;  penalty,  a  fine  of  $25  and  ten  days  confinement 
in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Conviction  was  for  exhibiting  a 
gaming  table  and  bank,  for  the  purpose  of  gaming.    Dickerson  testified 
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that  he  played  a  game  of  pool  in  the  pool  hall  at  Stamford.  The 
understanding  between  the  parties  being  that  the  loser  should  pay  the 
fees.  At  the  end  of  the  game,  they  paid  the  fees  to  defendant,  who  was 
in  the  hall  at  the  time  they  finished  their  game.  This  witness  did  not 
know  how  long  appellant  had  been  there  or  whether  he  was  there  when 
they  began  playing  or  during  the  time  they  were  playing.  He  further 
states  there  is  a  restaurant  in  the  front  part  of  the  building  and  a  pool 
hall  was  in  the  rear  end  of  the  building:  a  partition  separated  them; 
that  he  had  frequently  seen  appellant  both  in  the  pool  hall  and  in  the 
restaurant.  Witness  further  stated  that  he  had  played  there  fre- 
quently and  it  was  understood  between  himself  and  the  parties  with 
whom  he  played,  that  the  loser  should  pay  the  table  fees.  Appellant 
testified  that  at  the  time  mentioned  by  the  previous  witness  he  had 
leased  the  pool  hall  to  Turner,  and  had  nothing  to  do  with  it,  except 
sometimes  he  would  be  in  the  pool  hall  when  the  parties  would  finish 
their  game  and  pay  the  fees,  and  at  times  they  would  hand  the  said 
fees  to  him,  and  he  would  hand  them  to  the  man  whom  Turner  had  in 
charge  of  the  hall.  On  the  occasions  testified  by  the  previous  witness, 
Tumer^s  man  or  clerk  was  in  the  hall;  that  he  (appellant)  had  just 
stepped  back  there  from  the  restaurant,  and  Dickerson  handed  him 
(appellant)  the  fees,  and  he  turned  and  handed  them  to  Turner's 
clerk,  who  was  in  charge  of  the  hall.  He  states  that  he  knew  nothing 
about  any  agreement  between  Dickerson  and  the  party  with  whom  he 
played  as  to  the  losing  man  paying  the  fees;  that  he  did  not  even  see 
them  play  the  game,  but  happened  to  be  in  there  when  they  paid  the 
fees;  that  he  was  running  a  restaurant  in  the  front  part  of  the  build- 
ing, and  owned  the  building,  including  the  restaurant,  pool  tables  and 
pool  hall.  Owens  testified  that  the  pool  hall  and  tables  had  been  leased 
by  appellant  to  Turner  during  the  month  in  which  the  pla3ring  occurred, 
and  heard  the  trade  between  them;  and  saw  Turner  paying  appellant 
$32.50,  as  rent  during  that  month ;  and  that  on  the  day  the  game  was 
played  he  knew  as  a  fact  that  Turner  was  in  charge  of  the  pool  hall.  He 
also  testified  as  to  appellant  running  a  restaurant  in  the  front  part  of 
the  building.  Witness  Dyer  testified  that  it  was  an  understanding  be- 
tween the  players  when  they  played  at  this  pool  table  that  the  losers 
would  pay  the  fees,  and  that  he  had  seen  appellant  in  there  frequently, 
and  had  sometimes  seen  fees  paid  him;  but  he  did  not  know 
whether  he  was  present  when  the  game  was  played  or  not,  or  whether 
he  heard  or  knew  anything  of  the  understanding  between  the  players 
to  pay  the  table  fees.  Under  this  testimony  it  is  evident  that  appellant 
was  not  in  charge  of  the  pool  table  or  the  pool  hall;  and  if  he  was 
guilty  at  all,  it  was  by  reason  of  the  fact  that  he  handed  the  table  fees 
to  Turner's  clerk :  said  fees  having  been  previously  handed  him  by  one 
of  the  players.  He  was  in  no  way  connected  with  the  game,  or  exhibit- 
ing the  gaming  table  and  bank.  We  do  not  believe  this  testimony  is 
sufficient  to  convict  him  for  exhibiting  a  gaming  table  and  bank. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Joe  Ware  v.  The  State. 

No.  3449.     Decided  February  28,  1906. 

1. — ^Xnrder  in  Second  Degree — Continuance.  * 

Where  in  an  application  for  continuance  in  a  case  where  the  defendant  was 
charged  with  murder,  it  was  shown  that  the  absent  witness  was  the  defendant's 
wife;  that  there  was  due  diligence  and  that  by  her  testimony  it  was  proposed  to 
be  shown  that  the  deceased  had  told  her  that  he  would  kill  defendant,  and  that 
she  told  her  husband  a  day  or  two  before  the  homicide,  the  continuance  should 
have  been  granted. 

8. — Same— EYidence — ^Impeaching  Witness — Contradictory  Statement. 

Upon  a  trial  for  murder  it  was  error  to  permit  the  State  to  impeach  its  wit- 
ness who  had  simply  failed  to  testify  to  a  fact  for  the  State,  but  who  had  not  de- 
ceived the  State's  attorney  as  to  what  his  testimony  would  be ;  and  who  had  notified 
him  that  his  statement  made  before  the  grand  jury  to  the  effect  that  defendant 
had  stated  to  witness  he  would  have  shot  deceased  again  and  killed  him  if  his 
pistol  had  not  snapped,  was  a  mistake,  and  who  testified  on  the  trial  that  de- 
fendant had  made  no  such  statement 

8. — Same — ^EYidence— Eztraneons  Offense— Bemoteness  of  Time. 

Upon  trial  for  murder  it  was  error  on  cross-examination  by  the  State,  to  re- 
quire defendant  to  testify  that  about  twenty  years  before  this  trial  he  was  tried 
in  the  State  of  Mississippi  before  an  examining  court  on  a  charge  of  murder. 

4. — ^Refused  Charge— Provoking  Difficnlty. 

Upon  trial  for  murder  where  the  court  charged  upon  provoking  the  difficulty, 
although  not  quite  explicit  enough,  yet  when  considered  with  the  entire  charge 
the  same  was  sufficient,  there  was  no  error  in  refusing  a  special  charge  upon  this 
phase  of  the  case. 

5. — Same— Charge  of  Conrt — ^Xanslanghtei^— Adequate  Canse. 

Upon  a  trial  for  murder  where  the  testimony  showed  that  the  deceased  had 
struck  defendant,  beat  him  over  the  head,  etc.,  when  appellant  shot  him  with  a 
pistol,  the  court  should  have  instructed  the  jury  if  they  believed  deceased  made 
an  unlawful  assault  on  defendant,  etc.,  causing  pain  or  bloodshed,  that,  in  law 
was  adequate  cause,  and  if  in  view  of  such  cause,  or  such  cause  in  connection 
with  all  the  antecedent  facts  and  circumstances,  the  jury  believed  appellant's 
mind  was  excited  and  he  was  rendered  incapable  of  cool  reflection,  and  in  such 
condition  shot  deceased,  he  would  be  guilty  of  no  higher  grade  of  offense  than 
manslaughter;  and  it  was  error  to  charge  the  law  simply  in  the  abstract. 

6. — Same— Argument  of  Counsel. 

Upon  a  trial  for  murder  it  was  improper  for  the  State's  counsel  to  call  the 
defendant  an  assassin,  in  his  argument  to  the  jury. 

Appeal  from  the  District  Court  of  Kaufman.  Tried  below  before 
Hon.  J.  D.  Dillard. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
fifteen  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

N.  B,  Morris  and  Young  &  Adams,  for  appellant. 
Howard  Martin,  Assistant  Attorney-General,  for  the  State. 
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HENDEESON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  fixed  at  confinement  in  the  peniten- 
tiary for  a  term  of  fifteen  years. 

The  statement  of  facts  shows  that  there  was  ill  feeling  between  the 
parties  antedating  the  homicide.  About  two  weeks  before  the  homicide, 
deceased  shot  the  dog  of  appellant,  add  this  intensified  the  feeling.  A 
day  or  two  before  the  killing,  there  was  some  trouble  about  a  calf  of 
appellant  getting  into  the  enclosure  of  deceased.  Deceased  made  com- 
plaint to  the  wife  of  appellant  in  regard  thereto,  and  in  that  connection 
made  threats  against  appellant.  It  was  also  proven  by  the  State  that 
appellant  used  threats  against  deceased.  On  the  day  of  the  homicide 
about  noon,  deceased  and  appellant  met  at  the  postoffice  in  the  little 
town  of  Tolosa:  deceased  being  in  the  postoffice  when  appellant  came. 
Several  other  parties  were  also  present.  The  parties  spoke  to  each 
other.  Deceased  was  getting  his  mail,  and  appellant  asked  the  post- 
master while  looking  in  the  W^s  to  see  if  he  had  anything.  As  soon  as 
they  were  through  with  the  mail  matter,  deceased  asked  appellant  about 
his  calf  getting  into  his  enclosure,  and  an  altercation  ensued  between 
them  in  regard  thereto.  As  the  parties  waxed  warm,  deceased  reminded 
appellant  that  they  were  in  the  postoffice.  Appellant  thereupon  told 
deceased  he  could  come  out  of  the  postoffice,  and  started.  Deceased  fol- 
lowed him  to  the  door,  and  the  altercation  continued.  There  was  a 
buggy  standing  near  the  postoffice,  and  the  parties  got  near  to  it  as 
they  were  quarreling.  Appellant,  among  other  things,  told  deceased 
that  it  was  a  damn  cowardly  trick  to  kill  his  dog;  and  deceased  told 
him  his  dog  was  sucking  eggs.  Appellant  said  it  was  a  damn  lie.  At 
this  juncture  some  of  the  witnesses  say,  that  appellant  struck  deceased 
first  with  a  newspaper,  which  he  had  in  his  hand;  but  a  majority  of 
the  witnesses  state  that  deceased  struck  the  first  blow,  hitting  appellant 
over  the  head :  deceased  being  a  larger  and  stronger  man  than  appellant, 
in  the  fight  which  ensued,  soon  obtained  the  advantage,  and,  according 
to  the  testimony,  was  beating  appellant  over  the  head  and  had  him 
stooped  over.  Appellant  drew  his  pistol,  and  shot  deceased  in  the  bow- 
els, inflicting  a  mortal  wound  from  which  he  died  in  about  thirty 
hours.  This  is  a  sufficient  statement  of  the  facts  to  discuss  the  assign- 
ments. 

Appellant  made  a  motion  for  continuance  on  account  of  the  absence 
of  his  wife.  It  appears  that  diligence  was  used  to  procure  her  testi- 
mony, but  she  was  sick  at  the  time.  This  is  appellant^s  second  applica- 
tion for  continuance.  It  occurs  to  us  that  the  testimony  of  this  witness 
was  of  a  material  character :  it  being  proposed  to  prove  by  her  that  in 
connection  with  the  deceased  speaking  to  her  about  the  calf^s  depreda- 
tions on  his  property,  that  he  said,  he  intended  to  kill  the  calf ;  and  also 
kill  the  defendant.  That  she  told  her  husband  of  this.  This  was  a 
day  or  two  before  the  homicide.  The  continuance  should  have  been 
granted. 

During  the  trial,  after  the  State  had  rested  its  case  in  chief,  and 
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after  defendant  had  testified  as  a  witness  in  his  own  behalf,  the  State 
called  as  a  witness  E.  L.  Dixon,  and  asked  him  if  immediately  after  the 
shooting,  and  while  en  route  from  Tolosa  to  Kjiufman,  defendant  made 
any  statement  to  him  in  regard  to  the  killing;  and  he  answered  that  he 
did  not.  Whereupon  the  assistant  county  attorney  asked  said  witness  if 
he  had  not  testified  before  the  grand  jury  to  the  eflfect  that  defendant 
stated  he  would  have  shot  deceased  again,  and  would  have  killed  him  if 
his  (defendant's)  pistol  had  not  snapped.  And  he  answered  that  he 
did  make  such  statement,  but  he  was  mistaken,  and  in  thinking  over 
the  matter,  immediately  after  leaving  the  grand  jury  he  discovered  his 
mistake,  and  sought  a  neighbor  and  desired  to  correct  the  same  and  was 
informed  that  he  could  do  so  at  the  trial.  That  before  the  trial  he 
also  informed  counsel  for  the  State  that  he  was  mistaken  as  to  said 
matter.  All  of  this  procedure  was  objected  to  on  the  ground  that  the 
questions  propounded  were  leading,  and  no  necessity  was  shown  for 
having  the  witness'  memory  refreshed  by  the  proceeding  before  the 
grand  jury ;  and  that  said  statement  of  the  defendant  before  the  grand 
jury  coidd  not  bind  defendant,  and  could  only  be  used  by  appellant  for 
the  purpose  of  impeaching  the  witness,  and  he  being  a  State's  witness 
he  could  not  be  impeached  by  the  State  by  showing  that  he  had  made  a 
statement  before  the  one  he  had  made  in  court,  unless  he  had  testified 
to  something  injurious  to  the  State's  interest.  All  of  which  objections 
were  overruled  by  the  court,  and  the  witness  compelled  to  testify  as 
aforesaid.  In  connection  with  the  witness'  testimony,  the  statements 
made  before  the  grand  jury  were  permitted  to  go  before  the  jury.  In 
our  opinion,  the  objections  of  the  appellant  should  have  been  sustained. 
It  is  competent,  where  the  witness  may  have  deceived  the  party  calling 
him,  if  he  testified  to  some  fact  injurious  to  that  side,  to  impeach  such 
witness;  but  here  it  seems  that  the  witness  became  cognizant  of  his 
mistake  in  his  testimony  before  the  grand  jury  almost  immediately. 
He  is  shown  to  have  notified  other  parties  of  his  mistake,  and  wished  to 
correct  it ;  and  the  attorneys  representing  the  State  were  also  notified  of 
his  mistake,  and  that  he  would  not  testify  as  he  had  testified  before  the 
grand  jury.  Consequently  in  the  attitude  this  witness  occupied  before  the 
court  he  could  not  be  impeached,  by  showing  directly  or  indirectly  that 
he  had  made  a  statement  before  the  grand  jury  different  from  his  testi- 
mony. He  gave  no  testimony  injurious  to  the  State,  but  simply  failed 
to  testify  to  a  fact  for  the  State.  We  believe  the  testimony  was  calcu- 
lated to  injure  appellant.  It  was  a  recitation  of  matters  that  showed 
both  carelessness  on  the  part  of  appellant  as  well  as  malice;  and  if 
witness  had  testified  to  it,  it  would  have  been  important.  The  fact  that 
it  was  shown  to  the  jury  that  he  made  such  statement  before  the  grand 
jury  was  liable  to  impress  the  jury  with  the  idea  that  perhaps  the  fact 
was  true,  and  witness  was  equivocating.  Jenkins  v.  State,  8  Texas  Ct. 
Bep.,  182;  Bailey  v.  State,  37  Texas  Crim.  Rep.,  579;  Gill  v.  State,  36 
Texas  Crim.  Rep.,  589;  Drake  v.  State,  29  Texas  Crim.  App.,  276; 
Thomas  v.  State,  14  Texas  Crim.  App.,  70;  White  v.  State,  10  Texas 
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Crim.  App.,  381.  The  fact  that  this  testimony  could  not  be  introduced 
before  the  jury  to  impeach  the  witness,  the  limitation  of  the  court  of 
its  purpose  to  that  effect,  would  not  cure  the  error. 

While  appellant  was  on  the  stand,  over  objections  of  his  counsel,  and 
on  cross-examination  by  the  State,  he  was  required  to  testify  that  about 
twenty  years  before  this  trial  he  was  tried  in  the  State  of  Mississippi, 
before  an  examining  court  on  a  charge  of  murder.  This  was  improper, 
and  not  authorized  by  law;  being  too  remote  in  point  of  time.  Wesley 
V.  State,  12  Texas  Ct.  Eep.,  462;  Bowers  v.  State,  6  Texas  Ct.  Eep., 
428;  Carroll  v.  State,  32  Texas  Crim.  Rep.,  431;  Greenleaf  on  Ev.,  sec. 
459 ;  Wharton's  Cr.  Ev.,  sees.  474,  476. 

We  have  examined  the  court's  charge  on  provoking  the  diflfculty,  and 
while  we  believe  on  another  trial  the  court  should  be  a  little  more  ex- 
plicit in  applying  the  law  to  tlie  facts,  and  tell  the  jury  that  they 
must  believe  that  appellant  not  only  used  words  and  conduct  calculated 
to  provoke  a  diflSculty,  but  that  he  must  have  intended  to  so  provoke  it, 
yet  considering  the  entire  charge  of  the  court,  we  do  not  believe  there 
was  error  which  would  require  a  reversal.  Consequently  the  court  was 
not  called  upon  to  give  the  requested  charges  numbers  1  and  2. 

The  charge  of  the  court  on  manslaughter  is  criticised,  because  it  is  in 
the  abstract,  and  the  law  is  not  applied  to  the  facts.  It  occurs  to  us 
that  this  criticism  is  proper.  As  we  take  it,  appellant's  contention  so 
far  as  manslaughter  is  concerned,  was  that  an  assault  on  him  causing 
pain  or  bloodshed,  was  adequate  cause;  and  in  connection  therewith, 
the  jury  could  look  to  all  the  facts  and  circumstances  in  evidence  tend-* 
ing  to  illustrate  and  intensify  said  cause.  The  jury  are  told  in  the 
definitions,  that  an  assault  and  battery  producing  pain  or  bloodshed, 
is  adequate  cause  but  in  applying  the  law  to  the  facts,  the  court  should 
have  instructed  the  jury,  if  they  believed  deceased  made  an  unlawful 
assault  on  appellant  and  struck  him,  causing  pain  or  bloodshed,  that  in 
law  was  adequate  cause,  and  if,  in  view  of  such  cause,  or  such  cause  in 
connection  with  all  the  antecedent  facts  and  circumstances,  the  jury 
believed  appellant's  mind  was  excited,  and  he  was  rendered  incapable  of 
cool  reflection,  and  in  such  condition  shot  deceased,  he  would  be  guilty 
of  no  higher  grade  of  oflfense  than  manslaughter. 

We  do  not  deem  it  necessary  to  discuss  the  assignments  with  reference 
to  the  argument  of  counsel  for  the  State,  further  than  to  say  that  the 
county  attorney  should  not  have  used  the  epithet  of  "assassin"  against 
defendant  in  his  argument,  and  the  court  should  have  promptly  re- 
strained him,  and  informed  the  jury  not  to  regard  said  remark.  Kugadt 
V.  State,  38  Texas  Crim.  Rep.,  681 ;  Morris  v.  State,  39  Texas  Crim. 
Rep.,  371 ;  Byrd  v.  State,  39  Texas  Crim.  Rep.,  609. 

For  the  errors  discussed  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Bill  Bawcx)m  v.  The  State. 

No.  3565.    Decided  February  28,  1906. 

1.— AiMidt  With  Intent  to  Bape— Declaration  of  Defendant — ^Harmless  Error. 

Where  upon  trial  for  assault  with  intent  to  rape,  declaratioii9  of  the  defend- 
ant made  on  the  night  of  the  alleged  assault,  to  the  effect  that  he  was  going  to 
have  carnal  intercourse  with  some  one  before  daylight,  was  admissible.  Be- 
sides if  not  admissible,  the  same  was  harmless  error,  as  the  case  was  clearly 
made  out  and  the  smallest  punishment  awarded. 

S. — ConfessioBi — ^Predicate. 

Upon  a  trial  for  assault  with  intent  to  rape,  where  the  evidence  showed  that 
defendant  was  under  arrest  at  the  time  of  his  declaration  to  the  officer  to  the 
elfect  that  he  was  not  at  the  house  of  the  alleged  injured  female  on  the  night  of 
the  alleged  assault,  had  nothing  to  do  with  it,  knew  nothing  about  it,  etc.,  and 
that  the  officer  had  given  the  proper  warning,  there  was  no  error  in  admitting  the 
testimony  of  the  officer. 

8.— Charge  Aefnsed — ^Want  of  Consent — ^Betiitanoe — ^Foree. 

Where  upon  a  trial  of  assault  with  intent  to  rape,  the  evidence  showed  that 
the  injured  female,  neither  directly  nor  indirectly  consented,  but  resisted  to  the 
utmost;  that  her  mother  assisted  her  in  doing  so,  and  others  came  to  her  rescue 
and  defendant  ran  away,  there  was  no  error  in  refusing  defendant's  requested 
charge  to  acquit  the  defendant  unless  it  was  his  intention  to  have  carnal  inter- 
course with  the  alleged  injured  party  at  all  hazards,  and  to  use  sufficient  force 
to  accomplish  his  purpose  against  any  resistance  the  alleged  party  might  put 
forth,  etc.;  the  court  in  his  general  charge  having  sufficiently  charged  upon  this 
phase  of  the  case. 

Appeal  from  the  District  Court  of  Llano.  Tried  below  before  the 
Hon.  Clarence  Martin. 

Appeal  from  a  conviction  of  assault  with  intent  to  rape;  penalty,  two 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Flack  &  Dalrymple,  for  appellant. — On  question  of  declaration  of  de- 
fendant: Gaines  v.  State,  42  S.  W.  Rep.,  397;  53  id.,  624;  Hall  v. 
State,  64  id.,  248 ;  Strange  v.  State,  42  id.,  551 ;  Godwin  v.  Stete,  43  id., 
336;  HoUey  v.  State,  46  id.,  39.  On  question  of  intention,  force  and 
resistance:  Dockery  v.  State,  34  S.  W.  Rep.,  281;  Shields  v.  State,  23 
id.,  893;  Dina  v.  State,  78  S.  W.  Rep.,  229;  O'Brien  v.  State,  40  id., 
969;  Caddell  v.  State,  70  id.,  91;  Coflfee  v.  State,  76  id.,  761. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  assault 
with  intent  to  rape,  and  his  punishment  fixed  at  confinement  in  the 
penitentiary  for  a  term  of  two  years.  Bill  of  exceptions  was  reserved 
to  the  introduction  of  the  testimony  of  the  witness  Lee,  to  the  effect 
that  on  the  night  of  the  alleged  assault,  about  10  o'clock,  witness  found 
defendant  standing  on  the  sidewalk  in  front  of  Holzer's  saddle-shop; 
that  defendant  said  to  witness,  among  other  things,  that  he  "was  going 
Vol.  49  Crim.— 27. 
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to  f — ^k  something  before  daylight/'  The  groundfl  of  exception  are,  be- 
cause "immaterial,  inadmissible,  formed  no  part  of  the  charge  against 
defendant,  and  was  calculated  to  injure  his  rights  before  the  jury." 
Similar  testimony  was  introduced  over  objection  in  Massey  v.  State,  31 
Texas  Crim.  Hep.,  371.  Judge  Hurt,  speaking  for  the  court  in  that 
case,  said,  "The  intended  victim  need-  not  be  named,  if  the  subsequent 
facts  show  with  reasonable  probability  to  whom  he  referred,  or  the 
threat  was  such  as  to  evidence  a  determination  of  raping  some  female 
in  a  particular  manner  that  night."  The  language  by  defendant  in  the 
Massey  case,  was  to  the  effect  that  he  intended  to  *1iave  some  skin  that 
night  if  he  had  to  kill  the  girls."  To  the  same  effect  is  Wood  v.  State, 
28  Texas  Crim.  App.,  61,  where  it  was  stated  substantially  that  in  a  prose- 
cution for  rape,  it  was  permissible  to  prove  by  witness  that  about  a 
month  before  the  alleged  rape,  she  (witness)  and  defendant  were  talk- 
ing about  sweethearts,  when  defendant  said,  *Tie  had  a  good  thing,  but 
it  was  not  black;  and  that  she  told  him  he  had  better  mind  how  he 
talked."  Error  was  ssigned  upon  the  admission  of  that  testimony,  but 
the  court  held  it  admissible.  See  that  case  for  the  reasoning.  Under 
these  authorities  the  court's  ruling  in  this  case  was  not  error.  Even  if 
not  admissible,  it  was  not  injurious  to  appellant  The  case  was  clearly 
made  out  and  the  smallest  punishment  awarded. 

The  sheriff  was  permitted  to  testify  that  after  proper  warning,  de- 
fendant stated  to  him,  "I  was  not  out  at  Mrs.  Honeycutt's  last  night.  I 
had  nothing  to  do  with  it.  I  know  nothing  about  it  There  is  nothing 
doing;  nothing  doing."  The  objection  is,  that  the  predicate  was  not* 
laid  because  defendant  was  under  arrest  at  the  time  he  made  the  declara- 
tion. Appellant  was  under  arrest  at  the  time,  but  the  proper  warning 
was  given,  as  shown  by  the  bill  and  as  qualified  by  the  court.  Mrs. 
Honeycutt  was  the  alleged  injured  female.  This  testimony  was  clearly 
admissible. 

Appellant  requested  the  following  charge:  **Before  you  can  convict 
defendant,  you  must  believe  beyond  a  reasonable  doubt  that  it  was  the 
intention  of  the  defendant  to  have  intercourse  with  the  alleged  injured 
party,  Mrs.  Lillie  Honeycutt,  at  all  hazards ;  that  is,  he  intended  to  use 
sufficient  force  to  accomplish  his  purpose,  notwithstanding  any  resist- 
ance the  said  alleged  party  might  put  forth.  And  you  must  believe 
that  this  intention  existed  in  his  mind  at  the  very  time  of  the  alleged 
assault."  This  was  refused,  and  error  assigned.  The  court  among 
other  things,  charged  the  jury,  after  defining  assault,  etc.,  that  said 
assault  must  be  made  with  specific  intent  to  rape  said  Lillie  Honeycutt, 
and  to  have  carnal  knowledge  of  her,  without  her  consent  and  by  force ; 
and  third,  to  have  carnal  intereourse  with  said  Lillie  Honeycutt,  without 
consent,  and  by  force,  and  by  the  use  of  such  means  as  is  sufficient  to 
overcome  such  resistance  as  the  woman  should  make;  and  fourth,  the 
resistance  to  be  overcome  and  force  to  be  used,  in  order  to  commit  this 
offense  must  be  such  force  as  might  be  reasonably  supposed  to  be  neces- 
sary to   overcome   resistance,   taking   into   consideration   the   relative 
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strength  of  the  parties  and  the  other  circumstances  of  the  case.  He 
further  charged  ^em^  if  any  one  or  more  of  these  essential  elements  of 
the  offense  of  assault  with  intent  to  commit  the  offense  of  rape  is  not 
proved  by  the  evidence  beyond  a  reasonable  doubt,  the  jury  should  ac- 
quit of  the  offense  of  assault  with  intent  to  rape.  We  believe  the  charges 
given  by  the  court  under  the  facts  of  this  case  were  sufficient,  and  it  was 
therefore  not  error  to  refuse  the  requested  instruction.  In  Caddell  v. 
State,  70  S.  W.  Eep.,  91,  a  similar  charge  to  that  requested  was  refused, 
and  this  court  held  that,  under  the  peculiar  circumstances  of  that  case, 
it  shoidd  have  been  given,  because  it  drew  the  attention  of  the  jury  di- 
rectly to  the  very  issue  made  by  the  facts.  It  is  well  recognized  that 
charges  must  be  given  in  accordance  with  the  facts  proved  on  the  trial, 
and  where  the  question  of  consent  enters  into  the  case,  it  may  be  well 
enough  to  be  more  particular  in  the  charge  than  where  that  question 
does  not  arise,  or  is  not  questioned  by  the  facts.  There  is  no  evidence, 
as  we  understand  this  record,  intimating  that  the  assaidted  party,  di- 
rectly or  indirectly  consented,  or  any  fact  from  which  the  jury  might 
possibly  infer  that  she  consented.  She  resisted  to  the  utmost,  and  not 
only  did  she  resist,  but  her  mother  assisted  her,  and  others  came  to  her 
rescue  and  defendant  ran  away.  We  believe  that  the  charge  as  given 
sufficiently  presented  the  matter  in  regard  to  the  necessary  force,  and 
it  was  not  error  to  refuse  the  requested  instruction.  The  evidence,  in 
our  opinion,  was  sufficient  to  justify  the  jury  in  their  finding,  and  the 
judgment  is  affirmed. 

Affirtned. 

[Motion  for  rehearing  overruled  without  written  opinion. — Eeporter.] 


W.  T.  Brown  v.  The  State. 

No.  3615.    Decided  February  28,  1906. 

Permitting  Gaming — ^InsuflLoienoy  of  Evidence. 

Where  upon  trial  of  defen(^nt  charging  him  with  permitting  gaming  in  a 
house  under  his  control,  the  evidence  showed  but  one  occasion  of  gaming,  and 
there  was  no  proof  that  he  authorized  or  permitted  gaming  in  the  house  under 
his  control,  but  that  his  testimony  excluded  this  fact,  the  evidence  was  not 
sufficient  to  sustain  the  conviction. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  the 
Hon.  R.  F.  Milam. 

Appeal  from  a  conviction  of  permitting  gaming  in  a  house  under 
defendant's  control;  penalty,  $50. 

The  opinion  states  the  case. 

Wynne  &  McCart,  Bowlin  &  McCart,  for  appellant.— On  question  of 
want  of  knowledge  or  consent:    Bobinson  v.  State,  15  Texas,  311; 
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Mitchell  V.  State,  34  Texas  Crim.  Rep.,  311;  Stewart  v.  State,  id.,  33; 
Miller  v.  State,  36  id.,  650;  EUar  v.  State,  39  S.  W.  Rep.,  665. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — ^Appellant  was  charged  with  permit- 
ting gaming  in  a  house  under  his  control.  The  evidence  shows  that 
E.  B.  Brown  &  Co.,  of  which  appellant  was  a  member,  rented  the  house 
known  as  the  Palais  Royal,  in  the  lower  story  of  which  they  carried  on 
a  saloon  business;  and  the  second  story  was  kept  as  a  billiard  and  pool 
hall.  Two  witnesses  testify  that  they  were  in  the  pool  hall,  playing, 
and  noticed  some  parties  pass  up  the  stairway,  to  the  third  story,  and 
they  visited  that  portion  of  the  house.  In  one  room  they  found  a  crap 
game  in  progress,  in  which  they  indulged  for  half  an  hour.  In  another 
room  they  saw  parties  sitting  around  a  table,  with  cards  in  their  hands, 
but  did  not  know  what  game  they  were  playing.  It  is  shown  that 
E.  B.  Brown  &  Co.  had  rented  this  house,  and  had  occupied  the  lower 
portion  of  it  under  this  rental  contract  for  some  years.  The  State's 
evidence  shows  definitely  that  appellant  was  not  present  at  the  time  the 
witnesses  visited  the  rooms  where  the  crap  game  and  the  cards  were  being 
played.  It  was  about  10  o'clock  at  night.  Appellant  testified  in  his 
own  behalf,  to  the  fact  that  E.  B.  Brown  &  Co.  had  the  place  rented, 
and  occupied  the  lower  story  as  a  saloon;  and  the  second  as  a  billiard 
and  pool  hall,  and  they  rented  out  the  rooms  which  composed  the  third 
floor  to  other  parties;  and  they  had  been  so  rented  for  two  years  prior 
to  the  time  spoken  of  by  the  witnesses  for  the  State;  that  they  were 
rented  for  bed  rooms,  and  that  the  parties  who  rented  them  occupied 
and  used  them  as  bed  rooms,  and  that  if  games  of  cards  or  any  other 
gambling  was  carried  on  there  he  was  not  aware  of  it;  that  he  did  not 
visit  the  saloon  or  place  of  business  at  night,  but  remained  at  home  and 
was  not  there  on  the  night  mentioned  by  the  witnesses.  In  fact  his 
testimony  excludes  the  idea  of  knowledge  on  his  part  that  gambliug  was 
being  carried  on  in  the  rooms  mentioned.  The  occasion  mentioned  is 
the  only  one  in  which  any  gambling  was  shown  to  have  been  indulged. 
The  State  fails  to  prove  that  he  authorized  qt  permitted  gambling,  and 
his  testimony  excludes  that  fact.  We  do  not  believe  this  evidence  justi- 
fies the  conviction.  Wherefore  the  judgment  is  reversed  and  the  cause 
remanded. 

Beveraed  and  remanded. 
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John  Brookebson  v.  The  State. 

No.  3596.     Decided  February  28,  1906. 

XiUing  Dog  With  Intent  to  Injure  Owner — Statutes  Constmed. 

Where  T  was  hunting  in  the  neighborhood  of  B's  pasture  for  deer  or  birds, 
and  had  his  dog  with  him,  and  the  dog  in  the  pursuit  of  game  went  into  B*b 
paq^ure,  and  B's  stock  took  fright  at  the  dog  and  ran,  and  no  effort  was  made 
on  the  part  of  B  to  prevent  the  dog  from  running  after  his  stock,  and  B  in  the 
first  instance  killed  the  dog  without  any  apparent  necessity  to  prevent  the  dog 
from  injuring  his  stock,  B,  the  defendant,  could  not  justify  his  act,  and  was 
guilty  under  article  786,  Penal  Code. 

Appeal  from  the  County  Court  of  Taylor.  Tried  below  before  the 
Hon.  D.  H.  Hill. 

Appeal  from  a  conviction  of  unlawfully,  wilfully  and  maliciously 
killing  a  dog,  with  intent  to  injure  the  owner;  penalty,  a  fine  of  $10. 

The  opinion  states  the  case. 

Wagstaff  &  Davidson,  for  appellant. — On  question  of  intent  to  injure : 
Lane  v.  State,  16  Texas  Crim.  App.,  172;  Owens  v.  State,  25  id.,  552; 
Woodward  v.  State,  33  Texas  Crim.  Rep.,  554. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  under  article  786, 
Penal  Code,  for  killing  a  dog  with  intent  to  injure  the  owner.  The 
case  was  tried  before  the  judge  without  a  j.ury,  and  the  only  question 
presented  for  our  consideration  is  the  sufficiency  of  the  eyidence  to  sus- 
tain the  conviction.  The  facts  summarized  show  that  Tune,  the  owner 
of  the  dog,  and  several  other  parties  were  out  deer  hunting  with  their 
dogs  in  the  neighborhood  of  appellant's  pasture,  which  consisted  of 
some  1500  acres.  Appellant  kept  cattle  and  horses  in  his  pasture,  which 
had  been  posted  with  notices  forbidding  persons  to  hunt;  but  the  notices 
had  been  torn  down,  except  perhaps  one.  The  State's  testimony  shows 
that  the  dogs,  particularly  the  dog  that  was  killed,  were  trailing  a  deer, 
and  had  passed  into  the  pasture  of  appellant,  following  the  trail.  The 
parties  met  appellant  in  tiie  road  outside  his  pasture  a  short  time  before 
the  alleged  offense  was  committed.  In  a  few  minutes  after  passing 
appellant  they  heard  a  shot,  and  a  dog  ^Tioller.'*  They  at  once  went 
into  the  pasture  and  saw  the  dog  had  been  shot  and  killed.  At  the  same 
time  appellant  was  seen  some  half-mile  distant,  loping  over  the  hill. 
Appellant's  testimony  (by  his  own  evidence)  showed  that  he  kept  cattle 
and  horses  in  the  pasture,  and  had  been  annoyed  by  dogs  running  in 
the  pasture  previously;  and  that  he  had  not  given  the  parties  his  con- 
sent to  hunt  in  said  pasture.  He  testified  that,  after  meeting  said 
parties  and  going  into  his  pasture,  he  heard  the  dog  in  question  barking 
and  trailing  inside  of  his  pasture,  and  saw  his  cattle  running  oflf,  and 
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he  shot  the  dog.  Taking  this  testimony  pro  and  con,  was  it  sufficient 
to  have  authorized  the  finding?  It  has  been  held  that  the  intent  to 
injure  the  owner  may  be  presumed  from  the  act  itself,  as  that  it  was 
shown  to  have  been  wilfully  done.  Lane  v.  State,  16  Texas  Crim.  App., 
172.  On  the  other  hand,  the  decisions  indicate  that  it  is  legitimate  to 
rebut  the  evidence  of  wilfulness  or  intent  to  injure  with  circumtsances 
that  justify  the  act,  as  that  stock  invading  one's  pasture  were  breachy 
and  his  crops  were  being  deva,^tated  by  them,  and  after  the  animal  was 
killed^  in  one  instance  a  hog,  payment  for  the  same  was  made,  would 
tend  to  show  a  lack  of  wantonness  or  wilfulness.  Lott  v.  State,  9  Texas 
Crim.  App.,  206 ;  Eeedy  v.  State,  22  Texas  Crim.  App.,  271.  Now,  we 
take  it,  that  the  owner  of  a  pasture  with  stock  running  therein,  might 
be  justified  in  killing  a  dog,  although  the  dog  might  be  in  the  pasture 
without  the  intention  of  its  owner,  if  the  dog  was  endangering  the  life, 
or  threateniug  serious  injury  to  some  animal  in  the  herd  and  there  was 
no  reasonable  way  left  to  the  owner  of  the  animal  to  protect  same, 
except  to  kill  the  dog.  We  take  it,  that  if  A  is  hunting  in  the  neighbor- 
hood of  B's  pasture,  for  deer  or  birds  and  has  his  dog  with  him,  and  the 
dog  in  the  pursuit  of  game  shoidd  go  into  B's  pasture,  and  B's  stock 
should  take  fright  at  the  dog  and  run,  and  no  effort  is  made  on  the  part 
of  B  to  prevent  the  dog  from  running  after  his  stock,  and  he  should  in 
the  first  instance  kill  the  dog  without  any  apparent  necessity  to  prevent 
the  dog  from  injuring  his  stock,  that  he  could  not  justify  his  act.  The 
dog  is  property,  and  the  owner  is  entitled  to  some  consideration.  Be- 
sides, the  dog  has  rights,  which  it  seems  to  us  should  not  be  jeopardized 
on  slight  provocation.  At  least  some  effort  should  be  made  before  his 
life  is  sacrificed,  to  preveijt  him  from  inflicting  injury  on  the  owner 
of  the  stock.  It  occurs  to  us  that  the  evidence  here  furnishes  such  a 
case;  and  that  the  court  was  authorized  to  find  defendant  guilty.  Ac- 
cordingly the  judgment  is  affirmed. 

Afjirmed, 
Davidson,  Presiding  Judge,  did  not  sit  in  this  case. 


Lee  McMichael  v.  The  State. 

No.  3450.    Decided  February  28.  1906. 

1. — ^Xanilaiighter — ^Husband  and  Wife— Kes  Ctestae— BUI  of  Exceptions. 

Where  upon  trial  for  murder,  the  State  was  permitted  to  show  that  defendant's 
wife  had  married  subsequent  to  the  homicide,  and  had  made  the  statement  to  the 
State  witnesses  on  the  night  of  the  homicide  and  directly  thereafter  that  the 
deceased  had  shot  himself,  and  when  they  asked  her  where  the  pistol  was,  she 
stated  she  had  thrown  it  in  the  yard ;  and  the  explanation  of  the  court  to  the 
defendant's  bill  of  exceptions  stated  that  this  testimony  was  admitted  as  res 
gests,  and  the  bill  itself  failed  to  show  whether  or  not  it  was  res  gestie,  there 
was  no  error. 

S. — Same— Cross-Szamination — Germane  Testimony. 

Upon  a  trial  for  murder,  there  was  no  error  in  permitting  the  State's  attorney 
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OD  crosa-ezaminatioD  to  ask  the  wife  of  defendant,  by  whom  she  was  placed  on 
the  witness  stand,  questions  germane  to  her  examination  in  chief. 

8. — Same— Arirvmeiit   of   Counsel — ^Husband   and   Wife— Failure  to  Examine 
Wife. 

Where  upon  trial  for  murder,  the  defendant  had  failed  to  put  his  wife  upon 
the  witness  stand,  and  the  testimony  showed  that  she  was  an  eye-witness  to  the 
homicide,  there  was  no  error  in  permitting  the  district  attorney  to  allude  to  the 
failure  of  defendant  to  examine  his  wife  as  a  witness,  and  state  that  this  showed 
that  defendant  was  afraid  to  trust  her  testimony  and  had  fabricated  evidence  in 
his  testimony  as  to  how  the  difficulty  occurred. 

4.— Same— Charge  of  Court— ]fanBlaiifirhter—Self-]>efen8e— Apparent  Banger. 

Where  upon  trial  for  murder,  the  defendant  testified  directly  to  the  fact  that 
deceased  had  a  deadly  weapon,  to  wit  a  drawn  pistol,  and  had  it  in  his  hand  at 
the  time  of  the  homicide  declaring  that  he  intended  to  kill  defendant,  and  the 
State's  testimony  controverted  this  point;  the  court  should  have  charged  on  the 
use  of  a  deadly  weapon  by  deceased,  and  the'  presumptions  flowing  .  therefrom ; 
and  this,  although  deceased  in  fact  may  not  have  had  a  pistol  but  defendant 
nevertheless  believed  he  did. 

Appeal  from  the  District  Court  of  Busk.  Tried  below  before  the  Hon. 
Richard  B.  Levy. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  four  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Turner  &  Turner  and  8.  J,  Hardwick,  for  appellant. — On  question  of 
res  gestae:  Eay  v.  State,  3  Texas  Ct.  Hep.,  166;  Humphrey  v.  State, 
11  id.,  484;  Moore  v.  State,  8  id.,  116;  Stiles  v.  State,  5  id.,  370.  On 
question  of  argument  of  counsel :  Chicago,  R.  I.  &  T.  Ry.  v.  Jones,  10 
Texas  Ct.  Rep.,  353.  On  question  of  deadly  weapon:  Scott  v.  State, 
10  Texas  Ct.  Rep.,  839;  Hierhalzer  v.  State,  11  id.,  726. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON",  Judge. — Conviction  of  manslaughter,  and  his  punish- 
ment fixed  at  four  years  confinement  in  the  penitentiary;  hence  this 
appeal. 

The  circumstances  of  the  homicide  briefly  stated  show  that  appellant 
and  deceased,  John  Hale,  were  rivals  for  the  favors  of  Emma  Benjamin. 
They  were  both  visitors  to  her  house.  Some  three  months  before  the 
homicide,  John  Hale  found  defendant  there  and  ran  him  away,  and  as 
defendant  says,  attempted  to  assault  and  cut  him  with  a  knife ;  and  for- 
bade appellant  visiting  there  any  more.  On  the  other  hand  it  is  shovm 
that  appellant  afterwards  threatened  to  kill  John  Hale  on  account  of 
his  conduct  in  running  him  from  Emma  Benjamin^s.  On  the  night  of 
the  homicide,  appellant  was  visiting  Emma  Benjamin,  and  had  gone  to 
bed  with  her.  According  to  appellant's  testimony,  deceased  came  there 
about  9  o'clock  (and  the  door  being  barred  with  a  plank  resting  in  a 
crack  of  the  floor)  demanded  admittance,  stating  that  he  knew  that 
Mack  boy  was  in  there,  and  he  was  going  to  kill  both.  As  he  made  the 
remark  it  seems  Emma  got  out  of  the  bed  and  ran  to  the  door.    Just  as 
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slie  got  there,  deceased  burst  the  door  open  and  shoved  it  back  against 
the  wall,  Emma  getting  behind  the  door  next  to  the  wall.  As  he  burst 
the  door  open,  appellant  slipped  out  of  the  bed,  grabbed  his  pistol,  lying 
nearby  on  a  box.  Appellant  says  deceased  ran  to  the  foot  of  the  bed 
with  his  pistol  in  his  right  hand,  and  said,  "I  told  you,  damn  you,  if  I 
ever  caught  you  here  again  I  would  kill  you,  and  I  am  going  to  kill  you 
both.^^  There  were  some  coals  of  fire  in  the  fire-place,  and  deceased  was 
between  appellant  and  the  fire-place,  and  was  seen  by  appellant 
with  his  pistol  in  his  hand.  Deceased  not  seeing  appellant  in  the  bed, 
struck  a  match  and  held  it  above  his  head,  with  his  pistol  still  in  his 
hand,  appellant  then  shot,  grabbed  some  of  his  clothes,  and  ran  out  of 
the  door.  He  says  he  shot  at  him  so  he  could  get  out  of  the  house  and 
keep  him-  from  killing  him ;  that  he  did  not  know  whether  he  had  hit 
deceased  or  not;  that  he  ran  across  the  cotton  patch,  where  his  tracks 
were  subsequently  found;  that  he  would  not  have  shot  at  deceased, 
unless  he  had  believed  he  was  going  to  kill  him.  The  Staters  testimony 
outside  of  this  positive  testimony,  was  purely  circumstantial  atf  to  how 
the  killing  transpired;  that  is,  it  proved  threats  by  appellant  against 
deceased;  it  proved  no  pistol  was  found  in  Emma  Benjamin's  room, 
where  deceased's  body  lay.  No  pistol  was  found  in  the  yard  where 
Emma  told  some  of  the  witnesses  directly  after  the  killing,  she  had 
thrown  it  Deceased's  pistol  was  found,  according  to  the  testimony  of 
the  Staters  witnesses,  in  his  saddle  pockets,  which  were  on  his  horse — 
his  horse  being  hitched  in  Emma's  yard  at  the  time.  This  is  a  sufficient 
statement  of  the  case  to  discuss  the  matters  presented  by  appellant. 

Appellant  objected  to  two  of  the  State's  witnesses  testifying  that 
appellant's  wife  (Enrnia  Benjamin)  whom  he  married  subsequent  to 
the  difficulty,  and  about  a  week  before  the  trial,  stated  to  them  on  the 
night  of  the  homicide,  and  directly  thereafter,  that  John  Hale  (de- 
ceased) had  shot  himself,  and  when  they  asked  her  where  was  the  pistol, 
she  stated  she  had  thrown  it  in  the  yard.  The  objection  urged  was  that 
she  was  the  wife  of  appellant  at  the  time  of  the  trial,  and  she  could  not 
testify  against  her  husband.  The  court  in  explanation  to  the  bill  seems 
to  put  the  admittance  of  the  testimony  on  the  ground  that  it  was  res 
gestae.  We  are  unable  from  the  bill  itself  to  say  whether  or  not  it  was 
res  gestae.  If  so,  this  evidence  was  properly  admitted,  notwithstanding 
the  intermarriage  of  the  parties  subsequent  to  the  homicide. 

Appellant  also  complains  that  in  the  cross-examination  of  appellant's 
wife,  the  State  was  permitted  to  ask  her  questions  not  germane  or  con- 
nected with  her  examination  in  chief  by  appellant,  who  had  placed  her 
on  the  stand.  But  we  do  not  believe  there  was  error  in  this.  We  do 
not  believe  the  court  committed  error  in  permitting  the  district  attorney 
to  allude  to  the  failure  of  appellant  to  examine  Emma  Benjamin,  his 
wife,  at  the  time  of  the  trial,  in  regard  to  the  homicide,  and  in  stating 
to  the  jury  that  his  failure  to  produce  his  wife,  who  was  an  eye-witness 
to  the  transaction,  showed  that  appellant  was  afraid  to  trust  her  testi- 
mony, and  had  fabricated  evidence  in  his  testimony  as  to  how  the  diffi- 
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culty  occurred.  We  understand  the  authorities  to  authorize  counsel  in 
argument  to  refer  to  the  failure  of  a  defendant  to  use  his  wife  as  a  wit- 
ness to  a  fact  which  occurred  in  her  presence.  Mercer  v.  State,  17  Texas 
Grim.  App.,  467.  If  criticism  can  be  made  to  the  failure  of  appellant  to 
introduce  his  wife  as  a  witness,  it  seems  to  us,  that  it  necessarily  fol- 
lows, if  appellant  does  introduce  his  wife,  and  fails  to  examine  her  as 
to  facts  within  her  knowledge,  that  this  can  be  referred  to  and  appellant 
criticised  for  his  failure  to  so  examine  her.  The  rule  being  that  the 
State  cannot  cross-examine  her  except  as  to  matters  brought  out  in  argu- 
ment by  the  appellant. 

Appellant  excepted  to  the  charge  of  the  court  on  manslaughter  and 
on  seLf-defense.  We  do  not  believe  the  criticism  to  the  charge  of  the 
court  on  manslaughter  is  well  taken.  Moreover  we  believe  the  court's 
charge  on  self-defense,  except  as  hereinafter  stated,  was  correct.  The 
only  feature  of  the  charge  on  self-defense,  which  we  deem  worthy  of 
consideration,  is  the  omission  of  the  court  to  give  a  charge  on  the  pre- 
sumption arising  from  the  use  of  a  deadly  weapon  by  deceased.  Appel- 
lant, as  heretofore  shown,  testiijed  directly  to  the  fact  that  deceased  had 
a  deadly  weapon,  and  had  it  in  his  hand  at  the  time  of  the  homicide, 
declaring  that  he  intended  to  kill  appellant.  According,  to  his  state- 
ment, deceased  was  evidently  looking  about  in  the  room  for  him  with  his 
pistol  drawn,  dn  the  other  hand,  the  State  proved  circumstantially 
that  deceased  did  not  have  a  pistol  at  the  time  of  the  homicide.  How- 
ever, this  was  a  controverted  fact,  which  the  jury  were  required'  to  de- 
cide, and  inasmuch  as  defendant  testified  directly  to  the  fact  that 
deceased  had  a  drawn  pistol  in  his  hand,  we  believe  appellant  was  entitled 
to  a  charge  on  the  use  of  a  deadly  weapon  by  deceased,  and  the  pre- 
sumption flowing  therefrom,  which  he  was  entitled  to  have  the  court 
charge  the  jury.  We  understand  this  to  be  in  accord  with  the  decisions 
of  this  court.  Ward  v.  State,  30  Texas  Grim.  App.,  688 ;  Hall  v.  State, 
4  Texas  Gt.  Bep.,  219;  Scott  v.  State,  10  Texas  Ct.  Rep.,  964. 

In  this  connection  anotlier  question  arises.  Suppose  deceased  did  not 
have  a  pistol,  but  appellant  believed  he  did  have  one,  and  believed  he 
saw  one  in  his  hand,  would  he  be  entitled  to  said  charge  predicated  on 
the  appearances  of  danger?  He  was  evidently  entitled  to  a  charge 
on  the  appearances  of  danger,  and  the  court  gave  him  such  charge; 
but  was  he  entitled  to  a  charge  on  the  use  of  a  deadly  weapon  by  de- 
ceased and  the  presumption  flowing  therefrom  ?  We  think  so.  Because 
of  the  failure  of  the  court  to  give  said  instructions  in  favor  of  appellant, 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Jim  Denison  v.  The  State. 

No.  3619.    Decided  March  7,  1906. 

1. — Simple  Astanlt — ^Amending  Complaint — General  Verdict. 

Where  th^  defendant  was  prosecuted  upon  complaint  charging  aggravated  assault 
by  an  adult  male  upon  a  female,  and  the  State's  attorney,  upon  discovering  that 
the  defendant  was  under  21  years  of  age,  changed  said  complaint  with  consent  of 
defendant's  counsel,  so  as  to  embrace  an  allegation  that  the  assault  was  made 
with  premeditated  design,  etc.,  the  original  affiant  swearing  thereto;  after  con- 
viction of  simple  assault  by  way  of  general  verdict,  the  defendant  in  his  motion 
for  new  trial  raised  objection  to  said  change.  Held,  defendant  not  having  been 
convicted  of  an  aggravated  assault  but  of  a  simple  assault,  which  could  have 
rested  on  either  count,  there  was  no  error. 

S. — Same — Judge,  Bemarks  by — Jury  and  Jury  Law. 

Upon  trial  for  assault,  where  the  county  judge  went  into  the  jury  room  for 
stationery  while  the  jury  were  deliberating,  and  one  of  the  jury  asked  him  the' 
meaning  of  a  certain  word  in  the  charge,  and  the  judge  responded,  that  refer- 
ence to  the  dictionary  might  throw  some  light  on  the  word,  there  was  no  error; 
as  the  jury  were  authorized  to  examine  the  dictionary  without  such  charge. 

8. — Same— Statement  of  Faots — Bill  of  Exceptions— Twenty-Bay-Order. 

Upon  an  appeal  from  a  conviction  of  assault,  where  the  trial  judge  certified 
that  a  twenty-day  order  to  prepare  and  file  statement  of  facts  and  bills  of  ex- 
ception were  not  needed,  and  it  was  not  shown  that  the  same  could  not  have 
been  prepared  and  filed  during  the  term,  there  was  no  error. 

Appeal  from  the  County  Court  of  Wichita.     Tried  below  before  the 
Hon.  Y.  F.  Yeager. 
Appeal  from  a  conviction  of  simple  assault;  penalty,  a  fine  of  $17.50. 
The  opinion  states  the  case. 
No  brief  on  file  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  simple  assault, 
and  his  punishment  assessed  at  a  fine  of  $17.50.  There  is  no  statement 
of  facts  in  the  record.  The  first  question  relates  to  the  change  in  the 
complaint..  The  circumstances  attending  said  change  are  alleged  to  be 
as  follows:  The  county  attorney  discovered  about  the  time  the  case 
was  to  be  tried  that  he  could  not  sustain  the  prosecution  under  the 
count  in  the  complaint  and  information  on  aggravated  assault  on  the 
ground  alleged,  to  wit :  an  assault  by  an  adult  male  upon  a  female :  the 
facts  showing  that  appellant  was  only  19  years  of  age.  He  therefore 
was  not  willing  to  go  to  trial  until  the  complaint  was  amended  so  as  to 
place  therein  another  count  for  aggravated  assault.  The  attorney  for 
defendant  being  anxious  to  proceed  with  the  case  agreed  said  complaint 
and  information  might  be  amended  by  adding  thereto  another  count, 
to  wit:  embracing  the  allegation  that  the  assault  was  made  with  pre- 
meditated design,  and  by  the  use  of  means  calculated  to  inflict  great 
bodily  injury,  etc.,  which  was  accordingly  done,  with  the  consent  of  the 
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appellant:  it  being  understood  that  the  complaint  was  to  be  sworn  to 
as  soon  as  they  could  get  prosecutor,  Gertie  Denison,  before  the  court, 
who  lived  some  two  miles  from  the  courthouse;  and  it  being  alleged  that 
she  could  be  had  by  the  time  the  court  opened  after  dinner.  The  amend- 
ment was  made  by  consent  as  aforesaid,  and  the  jury  empaneled,  and 
the  plea  of  not  guilty  entered.  After  dinner,  Gertie  Denison  was 
brought  in,  and  she  was  sworn  to  the  complaint,  and  the  trial  then  pro- 
ceeded before  the  jury.  No  objection  was  made  to  this  procedure,  and 
it  appears  to  have  been  agreed  to  until  after  conviction,  when  appellant 
in  motion  for  new  trial  first  presented  the  question.  The  facts  on  said 
presentation  are  shown  as  heretofore  stated.  If  appellant  had  been 
convicted  of  an  aggravated  assault,  a  very  serious  question  would  arise. 
But  appellant  having  been  convicted  of  a  simple  assault,  and  the  verdict 
being  general  can  be  applied  to  either  count.  The  first  count  in  the 
information  having  been  sworn  to  before  the  trial  was  commenced,  was 
certainly  a  good  count  for  a  simple  assault  and  there  is  no  necessity  for 
us  to  decide  the  other  question. 

Appellant  complains  because  he  says  the  judge  of  the  court  went 
into  the  jury  room,  and  gave  them  an  instruction  in  his  absence,  with- 
out his  authority  or  consent.  It  is  shown  that  after  the  jury  had  been 
out  sometime  deliberating,  the  county  judge  went  into  tiie  jury  room 
to  get  a  blank  for  a  school  teacher.  While  there,  he  was  notified  that 
the  jury  wished  to  speak  to  him  about  something.  Whereupon  the 
juror  asked  the  judge  what  was  the  meaning  of  the  word  "premedi- 
tated" as  used  in  his  charge.  The  judge  responded  to  the  juror,  that 
a  reference  to  the  dictionary  might  throw  some  light  on  the  word.  This 
action  of  the  judge  was  complained  of.  We  do  not  believe  this  was 
error.  The  judge  merely  referred  the  juror  to  the  dictionary,  which 
without  any  such  instruction,  they  were  authorized  to  examine. 

It  is  also  insisted  that  the  judgment  should  be  reversed  because  the 
judge  refused  to  give  appellant  a  twenty-day  order  to  prepare  and  file  a 
statement  of  facts.  The  judge  certifies  that  no  reason  was  given  why 
so  much  time  was  needed  or  required ;  that  the  term  of  the  court  lasted 
until  February  3rd,  and  it  would  be  an  easy  matter  to  have  prepared  the 
record  during  the  term.  It  is  not  shown  that  the  statement  and  bill  of 
exceptions  coxdd  not  have  been  prepared  and  filed  during  the  term  of  the 
court.    There  was  no  error  in  this  action  of  the  court. 

There  being  no  error  in  the  record,  the  judgment  is  aflBrmed. 

Affirmed. 


Wiley  Rainbolt  v.  The  State. 

No.  3620.    Decided  March  7»  1906. 

Permitting  Xinor  to  Play  Pool — Sufflcienoy  of  Xvldeiice — ^Knowingly. 

Where  upon  a  trial  for  permitting  a  minor  to  piny  pool  in  defendant's  place 
of  business,  the  evidence  showed  that  the  alleged  minor  was  19  years  of  age 
and  that  he  had  played  several  games  of  pool  in  defendant's  place  of  business, 
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without  consent  of  the  minor's  father,  the  evidence  was  sufficient  to  convict 
under  the  Act  of  the  Twenty-ninth  Legislature  1905,  page  105,  and  it  was  not 
necessary  that  the  act  was  knowingly  done. 

Appeal  from  the  County  Court  of  Nolan.  Tried  below  before  Hon. 
A,  B.  Yantis. 

Appeal  from  a  conviction  of  permitting  a  minor  to  play  pool  in 
defendant's  place  of  business  without  consent  of  parent;  penalty,  a 
fine  of  $20. 

The  opinion  states  the  case. 

No  brief  on  file  ior  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  charged  with  per- 
mitting a  minor  to  play  pool  in  his  place  of  business,  in  violation  of  the 
act  of  the  last  Legislature  (Acts  1905,  p.  105).  The  evidence  is  that 
appellant  had  rented  the  property  in  which  the  minor  (Claude  Campbell) 
played  several  games  of  pool  with  appellant's  knowledge  and  consent. 
Howard  Campbell  (father  of  Claude)  testified  that  he  had  not  given 
his  consent  for  Claude  to  play  pool  in  said  house.  The  evidence  shows 
that  Claude  Campbell  was  19  years  of  age.  It  is  contended  that  this 
evidence  is  not  sufficient.  Why  it  is  not  sufficient  is  not  stated.  We 
think  it  is  sufficient.  The  word  ^Tmowingly'^  is  not  contained  in  the 
statute  cited  supra. 

It  was  also  contended  that  the  court  should  have  instructed  the  jury 
to  return  a  verdict  of  not  guilty,  because  there  was  not  suflScient  evi- 
dence to  support  the  conviction.  The  court  did  not  err  in  refusing  such 
instruction  under  the  above  facts.  Finding  no  error  in  the  record,  the 
judgment  is  affirmed. 

Affirmed. 


Frank  Marek  v.  The  State. 

No.  3617.    Decided  March  7,  1906. 

Kantlaughter — Charge  of  Court — ^Terms  of  Law — Gender. 

Upon  an  appeal  from  a  conviction  for  manslaughter,  the  criticism  made  to 
the  charge  of  the  court  in  the  use  of  the  personal  pronoun  "he"  in  applying  the 
law  to  the  facts  was  without  merit,  the  statute  providing  that  terms  denoting 
the  male  gender  include  also  the  female ;  besides  in  the  first  part  of  the  charge  the 
words  "he"  or  "she"  were  used.  Nor  did  the  use  of  the  term  "otherwise"  serve  to 
mislead  the  jury. 

Appeal  from  the  District  Court  of  Gonzales.  Tried  below  before 
Hon.  M.  Kennon. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 
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C.  K.  Walton,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDEfiSON,  Judge. — The  appellant  was  convicted  of  manslaugh- 
ter,  and  his  punishment  fixed  at  two  years  confinement  in  the  peni- 
tentiary. 

The  only  question  presented  for  our  consideration  is  the  criticism 
of  the  court^s  charge  on  impeaching  testimony,  which  charge  is  as  fol- 
lows: ^'A  witness  may  be  impeached  by  showing  he  or  she  has  made 
other  and  different  statements  out  of  court  from  those  made  before  you 
on  the  trial.  Amongst  the  purposes  for  which  such  impeaching  evidence 
may  be  considered  by  you  is  to  aid  you  in  determining  (if  it  does  so) 
the  weight  (if  any)  to  be  given  the  testimony  of  such  witness,  and  his 
credibility  or  otherwise:  but  such  impeaching  evidence  is  not  to  be  con- 
sidered as  tending  to  establish  the  alleged  guilt  of  the  defendant.''  The 
criticism  made  to  this  chkrge  is,  that  it  uses  the  word  **he''  in  applying 
the  law  to  the  facts.  In  the  first  part  of  the  charge,  however,  we 
find  that  the  jury  were  told  that  "he  or  she''  could  be  impeached,  etc. 
Our  statute  defining  terms,  says,  that  terms  denoting  the  male  gender 
includes  also  the  female.  We  do  not  believe  that  the  jury  under  this 
charge  were  liable  to  have  misapplied  it,  and  would  have  applied  it  only 
to  those  witnesses  who  were  shown  to  have  made  different  statements  out 
of  court  to  those  testified  to  on  the  trial.  Appellant,  who  testified  on 
his  own  behalf,  was  not  impeached  by  such  testimony;  and  the  jury 
were  afforded  no  reason  to  apply  the  charge  to  him. 

Nor  did  the  use  of  the  term  "otherwise"  serve  to  mislead  the  jury. 
As  we  understand  this  it  simply  served  the  purpose  of  informing  the 
jury  that  they  could  use  the  impeaching  testimony  in  passing  on  the 
credit  and  weight  to  be  given  to  the  testimony  of  the  witness. 

We  have  examined  the  record  carefully,  and  in  our  opinion  there  are 
no  reversible  errors,  and  the  judgment  is  affirmed. 

Affirmed. 


Tom  Johnson  v.  The  State. 

No.  3550.     Decided  March  7,  1900. 

1. — ^Atiavlt  to  Kurder — Stenographer's  Tranioript — ^Tranioript  by  Clerk— Costs 
— Bules  of  Supreme  Court — Constitutional  Law. 
The  rules  of  the  Supreme  Court  which  provide  that  the  statement  of  fact  shall 
be  copied  in  the  record,  were  made  before  the  Act  of  the  Twenty-ninth  Legisla- 
ture was  passed  providing  for  a  stenographic  report  of  the  testimony  taken  on 
the  trial;  and  where  an  original  stenographer's  transcript  was  sent  up  as  the 
record  of  the  case  of  the  testimony  therein,  it  took  precedence  over  the  tran- 
script prepared  by  the  clerk  of  the  trial  court,  which  was  without  authority  and 
the  costs  for  making  it  must  be  taxed  against  him.  Under  the  constitution  the  rules 
of  the  Supreme  Court  when  inconsistent  with  the  legislative  enactment,  must 
yield  to  such  enactment,  and  it  is  only  when  the  stenographic  transcript  is  not 
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sent  up  that  the  provisions  of  this  act  do  not  apply,  and  the  rules  prescribed  by 
the  Supreme  Court  would  apply. 

2. — Charge  of  Court — ^Iiistniiiieiit  Used  to  Produce  Death — ^Intent. 

Where  upon  trial  for  assault  with  intent  to  murder,  the  evidence  showed  a 
sudden  quarrel,  after  which  the  parties  clinched  and  the  defendant  cut  the  in- 
jured party  with  a  small  knife,  according  to  his  statement  to  get  loose  from  him, 
etc.,  the  court  should  have  given  in  charge  the  provisions  of  article  717,  Penal 
Code,  and  substantially  contained  in  defendant's  requested  instruction,  that  the 
instrument  used  if  one  not  likely  to  produce  death,  intent  to  murder  was  not  pre- 
sumed but  must  be  proved  from  the  nature  of  its  use,  etc.,  and  that  there  must 
be  an  intent  to  kill,  etc.,  to  convict  of  assault  to  murder. 

Appeal  from  the  District  Court  of  Boxar.  Tried  below  before  the 
Hon.  Edward  Dwyer. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder;  penalty, 
five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

B.  L.  WatJcins  and  C.  C.  Dodd,  for  appellant. 

James  Reutledge,  for  District  Clerk. 

Howard  Martin,  Assistant  Atomey-Qeneral,  for  the  State. 

DAVIDSON",  Presiding  Judge. — This  conviction  was  for  an  assault 
with  intent  to  murder.  Preliminary  to  disposing  of  the  case  upon  the 
merits  on  the  questions  involved  on  the  appeal,  we  notice  that  the  As- 
sistant Attorney-General  has  filed  a  motion  to  strike  from  the  tran- 
script a  statement  of  facts  copied  therein  by  the  clerk;  and  the  further 
motion  to  charge  the  costs  of  copying  this  statement  of  facts  in  the 
transcript  against  the  clerk  making  out  the  transcript.  This  is  resisted 
by  the  clerk,  who  insists  that  the  act  of  the  Legislature  is  unconstitu- 
tional because  violative  of  the  rules  of  the  Supreme  Court.  This  posi- 
tion of  the  clerk  is  not  well  taken.  The  Constitution  provides  that  the 
Supreme  Court  may  provide  rules  of  procedure  not  inconsistent  with 
the  laws  of  the  State.  The  rules  of  the  Supreme  Court  which  provide 
that  the  statement  of  facts  shall  be  copied  in  the  record  were  ordered 
before  the  act  of  the  Legislature  was  passed.  By  the  terms  of  this  act 
of  the  Legislature  (see  Acts  29th  Leg.,  p.  220)  provision  is  made,  for  a 
stenographic  report  of  the  testimony  taken  on  the  trial.  It  is  further 
provided,  in  section  5  of  that  act  that  when  the  appeal  is  taken  from 
the  judgment  rendered  in  tiie  case,  the  original  stenographer's  transcript 
shall  be  sent  up  as  the  record  of  said  cause  as  the  report  of  the  testi- 
mony therein,  the  costs  of  such  transcript  paid  by  either  party,  to  be  taxed 
against  the  party  losing  on  such  appeal.  "And  no  other  record  of  said 
testimony  shall  be  sent  up  on  appeal ;  provided,  any  original  documentary 
evidence,  sketches,  maps,  plats,  or  other  matters  introduced  in  evidence, 
and  if  embraced  in  the  stenographer's  report,  may  be  made  a  part  of 
the  record  of  said  cause  by  written  direction  of  the  court,  which  may  be 
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sent  up  in  the  original  form  if  requested  by  either  party  to  the  suit,  or 
transcribed  by  the  clerk  with  other  parts  of  the  record  therein ;  provided, 
that  in  any  case  where  such  stenographic  transcript  is  not  made,  this 
act  shall  not  apply.  Provided,  that  in  criminal  cases  where  the  defend- 
ant is  convicted  of  a  felony,  and  desires  to  appeal,  upon  a  satisfactory 
showing  to  the  court  that  he  is  unable  to  pay  for  the  stenographer's 
transcript  that  the  judge  of  the  court  in  which  said  defendant  is  con- 
victed, shall  order  the  official  stenographer  to  make  the  same  for  the 
defendant,  in  which  event  the  same  shall  be  paid  for  at  the  rate  pro- 
vided for  in  this  act,  and  in  the  same  manner  as  the  transcript  of  the 
derk  of  the  court  is  paid  for.*'  The  following  section  of  the  act  pro- 
vides, that  after  the  final  disposition  of  the  case  on  appeal,  the  stenog- 
rapher's report,  with  all  of  the  original  evidence,  shall  be  returned  to 
the  clerk  of  the  district  court  from  which  the  appeal  was  taken.  It  will 
be  seen  that  this  act  of  the  Legislature  is  inconsistent  with  the  rules  of 
the  Supreme  Court,  wherein  the  stenographer's  report  of  the  evidence 
and  the  other  matters  are  required  to  be  sent  up  on  appeal. 
It  is  unnecessary  to  discuss  any  other  phase  of  this  act, 
except  as  applicable  to  this  motion.  Under  the  Constitution,  it  will 
be  seen  that  where  the  rules  are  inconsistent  with  legislative 
enactment,  such  enactment  shall  be  superior  to  the  rules  of  the 
court.  One  of  the  provisions  of  this  act  as  quoted,  provides  that 
the  stenographer's  transcript  of  the  testimony  or  the  record  made  by 
the  stenographer  in  taking  down  the  testimony,  when  such  testimony 
is  sent  up  as  prepared  by  the  stenographer,  shall  constitute  exclusively 
the  record  in  regard  to  that  matter  on  appeal ;  and  that  it  is  only  when 
such  transcript  is  not  sent  up  that  the  provisions  of  this  act  do  not 
apply.  When  the  provisions  of  this  act  are  not  made  to  apply, 
and  the  stenographer's  report  is  not  sent  up,  then  the  rules  as 
prescribed  by  the  Supreme  Court  would  apply.  We  are  therefore  of 
opinion  that  the  motion  of  the  Assistant  Attorney-General  is  well  taken ; 
and  that  the  transcript  of  this  evidence  as  contained  in  the  record  sent 
up,  should  not  have  been  included,  and  we  can  only  look  to  the  stenog- 
rapher's report  of  such  evidence  which  accompanies  the  transcript. 
Therefore,  the  clerk  should  not  have  transcribed  the  testimony  into  tiie 
record  made  out  by  him,  as  he  was  without  authority  to  do  so  by  the 
express  terms  of  the  statute.  He  will  therefore  not  be  entitled  to  the 
costs  as  to  this  portion  of  the  transcript,  and  this  cost  is  taxed  against 
him. 

As  to  the  merits  of  the  case,  there  is  one  question  which  in  our  judg- 
ment necessitates  a  reversal.  Appellant  asked  the  following  instruc- 
tion, which  was  refused:  "If  you  believe  that  the  instrument  used  is 
one  not  likely  to  produce  death,  intent  to  murder  is  not  presumed,  but 
must  be  proved  from  the  nature  of  its  use,  or  by  specific  proof.  Where 
an  assault  occurs  under  the  influence  of  sudden  passion,  or  by  the  use 
of  means  not  in  their  nature  calculated  to  produce  death,  the  person 
assaulting  is  not  deemed  guilty  of  assault  to  murder,  unless  it  appears 
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that  there  was  an  intention  to  kill^  but  he  should  be  convicted  of  a 
lower  grade  of  assault  and  battery/'    A  bill  of  exceptions  was  reserved 
to  the  refusal  of  the  court  to  give  this  charge.    In  brief,  the  facts 
bearing  upon  this  question  show    that  appellant  and  the  assaulted 
party.  Chapman,  were  both  in  tlie  employ  of  Steves  &  Company,  lumber 
dealers  in  San  Antonio,  and  had  been  for  sometime.     Appellant  had 
been  promoted  from  an  ordinary  laborer  in  the  yards  to  the  position  of 
driver  of  one  of  the  delivery  wagons.     On  the  occasion  in  question  he 
had  pulled  a  couple  of  planks  from  a  pile  of  lumber,  and  was  expostu- 
lated with  by  Chapman,  the  assaulted  party,  in  a  rather  rough  and  in- 
sulting manner.     Chapman  testified  in  regard,  to  this :  that  he  was  one 
of  the  clerks,  and  appellant  was  under  the  "order''  of  the  clerks;  that  is, 
he  was  a  subordinate.     "When  he    (appellant)   came  down  from  the 
stack,  I  said,  *You  are  too  damn  lazy  to  take  it  from  the  right  place.'   He 
said,  ^Mind  your  own  business.'     1  said,  *That  is  our  business,  and  that's 
why  he  (Steves)  has  us  here — to  look  after  his  interests.'     He  went 
around  the  lumber  stack  and  said,  TTou  attend  to  your  own  business  and 
I'll  attend  to  mine,'  and  then  he  went  on  mumbling.    I  went  around  the 
stack  and  he  had  a  rock  in  his  hand  about  the  size  of  an  ordinary  tea 
cup  and  he  then  threatened  me.     He   said,   *Don't  come  near  me.' 
I  said,  *If  you  want  to  fight  put  down  that  rock,  you  are  nothing 
but  a  damn  coward.'     I  was  backing  off  and  said,  *We  will  go  and 
see  the  foreman  about   this.'    He   was   in  front  of  me  and   threat- 
ened  me   with   a   rock   only   to   let   me   go   a   certain   distance."     It 
seems  that  this  whole  trouble  came  up  as  to  whether  these  two  par- 
ticular pieces  of  lumber  should  be  taken  from  one  stack  of  lumber  or 
from   another.     Appellant    testified:     "I    drove   up    in    front   of   the 
the  stack  and  Mr.  Chapman,  Mr.  Brown  and  Mr.  Bartlett  were  .to- 
gether.    They  were  loading  a  wagon  not  very  far  from  where  I  went 
to  get   the  two  boards.     I   stopped  the  horse  and  went  up  on  the 
stack  and  started  shoving  off  two  boards.     Chapman  said,  ^Don't  get 
those   boards  from  there;  go   in  the  rear  and  get  the  boards.     Mr. 
Steves  will  be  raising  hell  with  us  for  getting  those  boards.'    I  said 
*I  only  want  two.'     By  that  time  I  had  shoved  them  down.     When 
he  said  that  to  me  I  had  started  shoving  the  boards  down,  when  he 
first  halloaed  to  me;  and  it  was  impossible  for  me  to  pull  them  back. 
I  said,  T  only  wanted  two,'  and  I  was  going  down.    By  that  time  he 
said,  ^y  God,  Mr.  Steves  pays  us  to  watch  you  damned  niggers,  and 
he'll  be  giving  us  hell  about  it.'     I  said,  *No,  if  Mr,   Steves  raises 
any  sand,  it  will  be  with  me.'    By  that  time  I  was  down  and  at- 
tempted to  pick  up  the  boards  and  Mr.  Chapman  came  around  and 
says,  T)on't  give  me  your  damned  sass.'    I  picked  up  two  rocks  and 
said,  T3on't  come  up  on  me,'  and  he  said,  TTou  God  damned  big  coward, 
I  ought  to  blow  your  head   oflP.'    By  that   time   I  walked  down  to 
where  the  foreman  was;  he  was  doing  something;  got  down  to  where 
he  was  and  attempted  to  tell  him,  when  Mr.   Chapman  jumped  on 
me  and  struck  me  right  here   (indicates)   under  the  nose.     By  that 
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time  Mr.  Nagel  grabbed  me,  and  I  had  rocks  in  my  right  hand  and 
a  knife  in  my  left  hand,  and  Mr.  Nagel  grabbed  my  right  hand 
when  he  struck  me, — he  grabbed  this  right  hand  and  I  had  only  the 
use  of  my  left  arm  left,  and  I  cut  him,  and  when  I  cut  him  I  turned 
around.  But  before  I  cut  him,  Mr.  Nagel  said  to  Mr.  Chapman^  ^Let 
him  alone,'  and  afterwards  said  to  Chapman,  ^I  told  you  to  let  him 
alone.'  I  said  to  Mr.  Nagel,  *Tum  me  loose,'  and  I  went  on  around 
back  of  the  yard  towards  Mr.  Schertz'  planing-mill.''  The  evidence 
shows  that  he  hid  himself  for  two  or  three  days,  and  finally  sur- 
rendered to  the  oflBcers.  Testifying  further,  appellant  said:  "I  never 
had  been  in  trouble  before  in  all  my  life;  never  in  a  scrap  with 
anybody,  and  never  was  arrested  or  anything  of  that  kind,  and  after 
I  had  the  fight  with  Mr.  Chapman  and  Mr.  Nagel  I  was  very  much 
excited  and  I  left  as  I  was  afraid.  I  did  not  know,  I  thought  he 
might  have  had  a  pistol  by  him  saying,  *I  ought  to  blow  the  top  of 
your  head  oflE.'  I  didn't  want  to  stay  there  any  longer."  Speaking 
further  in  regard  to  the  immediate  transaction  in  which  the  cutting 
occurred  appellant  said,  when  asked  why  he  did  it:  "I  had  no  chance 
to  get  loose;  Mr.  Nagel  had  hold  of  me,  and  Mr.  Chapman  also  struck 
me,  and  I  had  no  chance  to  get  loose  at  all.  If  Mr.  Nagel  didn't 
have  hold  of  me  I  never  would  have  cut  him;  I  could  easily  have  run 
backwards.  Mr.  Nagel  grabbed  me  at  the  time  Mr.  Chapman  struck 
me,  and  I  didn't  have  a  chance  to  move,  turn  loose  or  anything,  and 
he  didn't  turn  me  loose  until  I  cut  Chapman."  In  regard  to  the 
size  of  the  knife,  appellant  says,  "I  could  not  exactly  tell,  but  that 
it  was  not  very  large,  about  that  length  (indicating)  the  handle  of 
it  being  two  or  two  and  one-half  inches."  The  testimony  as  to  the 
size  of  the  knife  is  not  satisfactory.  Nagel  testified  that  he  saw  the 
knife  in  appellant's  hand,  and  that  the  blade  was  about  two  and 
one-quarter  or  two  and  one-half  inches  in  length.  Appellant  testified 
that  it  was  a  little  knife,  as  did  some  of  the  other  witnesses;  that  he 
had  bought  and  used  it  for  the  purpose  of  getting  splinters  out  of 
his  hand  caused  by  handling  rough  lumber.  Chapman  (the  assaulted 
party)  had  used  appellant's  knife  for  the  same  purpose.  Prom  the 
testimony  of  some  of  the  witnesses  it  is  shown  that  the  blade  was 
about  one  and  three-quarters  or  two  inches  in  length.  These  parties 
were  more  familiar  with  the  knife  than  Nagel.  Nagel  had  no  knowl- 
edge of  the  knife,  except  as  he  saw  it  in  appellant's  hand  as  he  walked 
away  after  cutting  Chapman.  So  we  have  a  description  of  the  knife 
handle  as  being  two  or  two  and  one-half  inches  in  length,  and  the 
blade  of  the  knife  from  one  and  three-quarters  to  two  and  one-half 
inches  in  length.  Chapman's  testimony  is  to  the  effect  that  he  did 
not  strike  appellant  with  his  fist  on  the  nose  or  about  his  face;  that 
while  talking  with  Nagel  about  the  trouble,  he  and  appellant  had 
had  about  the  boards  of  lumber,  appellant  approached  him,  and  they 
clinched;  and  while  in  that  condition,  appellant  cut  him  in. the  back, 
using  the  knife  in  his  left  hand.  Appellant  was  right-handed.  It  is 
Vol.  40  Crim.— 28. 
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beyond  any  question  that  the  parties  were  clinched  at  the  time  of  the 
cuttings  and  that  Chapman  was  cut  in  the  back,  and  appellant  used 
the  knife  in  his  left  hand.  !N^agel  says  he  was  pulling  appellant 
away  from  Chapman,  while  appellant  says,  he  was  holding  him  by 
the  right  hand,  and  as  Chapman  had  him  clinched  he  could  only 
use  his  left  hand  which  he  did,  with  the  knife,  cutting  Chapman  in 
the  back;  tliat  he  only  cut  once  and  could  have  cut  oftener  if  he 
had  seen  proper  to  do  so.  We  think  it  reasonably  appears  he  could 
have  used  his  knife  oftener.  The  evidence  shows  that  appellant  was 
a  negro,  and  Chapman,  Nagel  and  Brown  were  white  men.  Under 
this  state  of  facts,  we  believe  that  the  provisions  of  article  717,  Penal 
Code,  should  have  been  given  in  charge  to  the  jury,  and  the  court 
erred  in  refusing  to  give  the  special  requested  instruction,  which,  in 
substance,  submits  the  provisions  of  said  article.  Lee  v.  State,  72 
S.  W.  Rep.,  195 ;  Sullivan  v.  State,  18  S.  W.  Rep.,  791 ;  Martinez  v.  State 
35  Texas  Crim.  Rep.,  386;  Shaw  v.  State,  34  Texas  Crim.  Rep.,  354; 
Baker  v.  State,  10  Texas  Ct.  Rep.,  976.  Article  717  provides,  "The  in- 
strument or  means  by  which  a  homicide  is  committed  are  to  be  taken 
into  consideration  in  judging  of  the  intent  of  the  party  offending. 
If  the  instrument  be  one  not  likely  to  produce  death,  it  is  not  to  be 
presumed  that  death  was  designed,  unless  from  the  manner  in  which 
it  was  used  such  intention  evidently  appears."  We  believe  the  facta 
of  this  record  call  for  a  charge  under  this  article. 

It  is  insisted  that  the  court  should  have  granted  a  continuance.  It 
is  not  necessary,  in  view  of  the  disposition  made  of  the  appeal,  to 
discuss  this  matter. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Jim  Young  v.  The  State. 

No.  3599.     Decided  March  7,  1906. 

Bape — Suffioienoy  of  Evideiiee — Age  of  Proseoutrlz. 

Upon  a  trial  for  rape  where  the  prosecutrix,  a  girl  11  years  of  age,  testified  to 
the  complete  act  of  rape,  and  her  mother  testified  to  facts  indicating  braises, 
etc ;  and  the  physicians  to  a  certain  extent  also  corroborated  the  testimony  of 
prosecutrix,  although  they  did  not  testify  to  circumstances  indicating  a  penetra- 
tion; neither  did  they  controvert  it,  the  verdict  of  conviction  was  sustained. 

Appeal  from  the  District  Court  of  Palls.  Tried  below  before  the 
Hon.  Sam  R.  Scott. 

Appeal  from  a  conviction  of  rape;  penalty,  twenty-five  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. , 

No  brief  on  file  for  appellant. 
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Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BSOOKS^  Judge. — Appellant  was  convicted  of  rape,  and  his  pun- 
ishment fixed  at  twenty-five  years  confinement  in  the  penitentiary. 
The  only  question  raised  by  the  record  which  we  deem  necessary  to 
pass  upon,  is  the  sufSciency  of  the  evidence.  Appellant  insists  that 
it  is  not  sufficient  to  make  out  the  consummated  offense  of  rape. 
Prosecutrix,  a  girl  11  years  of  age,  testified  to  the  completed  act  of 
rape.  Her  mother  testified  to  facts  indicating  bruises,  lacerations, 
and  o£her  circumstances  corroborating  the  testimony  of  the  child. 
The  testimony  of  the  physicians  to  a  certain  extent  also  corroborate 
the  testimony  of  prosecutrix.  While  it  is  true  that  neither  of  the 
physicians  testified  to  the  act  of  penetration,  or  testified  that  the  cir- 
cumstances indicate  a  penetration,  yet  neither  of  the  physicians  con- 
trovert the  testimony  of  the  child  to  the  effect  that  there  was  pene- 
tration. This  being  the  substance  of  the  record,  we  do  not  feel  au- 
thorized to  disturb  the  finding  of  the  jury,  as  there  is  evidence  to 
support  their  verdict.  No  error  appearing  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 


P.  C.  Elliott  v.  The  State. 

No.  3435.    Decided  March  7,  190a 

1. — ^Bape — ^Intufflolenoy  of  Evidence— Consent. 

Upon  a  trial  for  rape  where  the  testimony  on  the  part  of  the  prosecutrix  did  not 
show  any  threat  by  defendant,  nor  supposed  compulsion  in  the  sense  of  moral  or 
physical  fear  is  manifested  in  the  record,  or  that  she  resisted  the  attempted  out- 
rage by  the  necessary  force,  the  same  was  insufficient  to  sustain  a  conviction. 

S. — ^Indictment — Connt  BlBmissed — ^Incest. 

Where  defendant  was  convicted  upon  an  indictment  charging  rape  in  one 
count  and  incest  in  another,  the  conviction  being  for  rape,  the  second  count  having 
been  ignored,  the  said  indictment  could  not  be  used  to  predicate  a  subsequent 
prosecution  for  incest  thereon. 

Appeal  from  the  District  Court  of  Knox.  Tried  below  before  the 
Hon.  J.  M.  Morgan. 

Appeal  from  a  conviction  of  rape;  penalty,  thirteen  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Olasgow  dk  Kenan,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  rape,  and  his  pun- 
ishment fixed  at  confinement  in  the  penitentiary  for  a  term  of  thir- 
teen years. 
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The  substance  of  the  testimon;  of  prosecutrix  was,  that  she  was 
16  years  of  age  and  was  living  with  her  father  and  mother;  that  on 
the  night  of  the  alleged  offense  her  mother  was  not  at  home;  that  her 
father  was  sleeping  in  one  room,  with  her  14-year-oid-brother,  and 
she  was  sleeping  in  the  adjoining  room  with  her  11-year-old  brother. 
The  rooms  were  separated  by  a  board  partition  wall,  and  tliei-e  was  a 
door  between  the  rooms.  After  they  had  retired  for  the  night,  her 
father  came  to  her  bed,  took  prosecutrix's  hands,  crossed  them  on 
her  breast^  held  her  hands  with  one  of  his,  pulled  up  her  clothes  after 
getting  on  top  of  her,  and  completed  an  act  of  intercourse  with  her. 
During  this  time  she  was  attempting  to  resist  the  act  by  calling  her 
brothers.  Neither  of  them,  however,  were  awakened  by  any  demon- 
stration or  noise  on  her  part.  This  was  on  the  23rd  day  of  August, 
1904.  No  outcry  or  complaint  was  made  about  the  matter  by  prose- 
cutrix until  the  23rd  of  September,  following.  During  all  of  which 
thirty  days  she  had  ample  opportunities  of  making  complaint.  Her 
mother  returned  to  the  home  three  days  after  the  alleged  offense. 
No  statement  was  made  to  her  at  once.  Prosecutrix  had  every  oppor- 
tunity to  make  complaint  to  various  other  parties,  but  did  not  do 
so  until  the  expiration  of  thirty  days.  We  can  not  pennit  the  verdict 
of  the  jury  to  stand  on  such  evidence.  The  testimony  on  the  part 
of  prosecutrix  does  not  show  any  fear  or  threat  by  her  father  against 
her.  No  supposed  compulsion,  in  the  sense  of  moral  or  physical  fear 
is  manifested  in  the  record.  In  fact  nothing  going  to  show  that  she 
resisted  the  attempted  outrage  with  such  force  as  she  could,  taking 
into  consideration  the  relative  strength  of  the  parties.  She  was  16 
years  of  age  at  the  time  of  the  alleged  offense.  It  was  absolutely 
necessary  that  she  should  use  aU  force  possible  taking  into  considera- 
tion the  relative  strength,, age  and  size  of  the  parties.  The  evidence 
further  shows  that  she  was  a  well  developed  woman  at  .the  time  of 
the  alleged  offense,  and  weighed  136  pounds;  was  very  stout,  and 
accustomed  to  manual  labor  upon  the  farm  as  well  as  household  work. 
The  evidence  before  us  might  have  been  suflBcient,  if  there  had  been 
corroboration,  to  support  a  conviction  for  incest;  but  it  is  not  suffi- 
cient to  warrant  a  conviction  of  rape.  We  notice  that  the  indictment 
contains  a  count  charging  incest,  but  under  the  decision  of  the  major- 
ity of  the  court  in  Parks  v.  State,  9  Texas  Ct.  Rep.,  821,  this  count  in 
the  indictment  cannot  be  used  upon  which  to  predicate  a  subsequent 
prosecution.  The  evidence  wholly  fails  to  support  the  conviction  for 
rape.  Donaghue  v.  State,  9  Texas  Ct.  Rep.,  824;  Jim  Dina  v.  State, 
9  Texas  Ct.  Rep.,  99 ;  Kennon  v.  State,  42  S.  W.  Rep.,  376 ;  Edmonson 
V.  State,  44  S.  W.  Rep.,  154.  The  judgment  is  accordingly  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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J.  B.  Cross  v.  The  State. 

No.  3542.    Decided  March  7,  1906. 

1. — SeUing  Intozioanti  to  a  Xlnor— Evidenoe. 

Upon  a  trial  for  selling  intoxicants  to  a  minor,  there  was  no  error  to  refuse 
testimony  by  the  defense  that  the  defendant,  on  another  occasion  than  that 
alleged  in  the  indictment,  refused  to  sell  liquor  of  an  intoxicating  nature  to  an- 
other minor. 

2. — Same — ^Eyldenoe — ^Appearanoe  of  Xinor. 

Where  upon  a  trial  for  selling  intoxicants  to  a  minor,  the  evidence  showed  that 
the  alleged  purchaser  had  all  the  appearances  of  being  a  minor  at  the  time  the 
defendant  sold  intoxicants  to  him,  and  that  he  sold  them  in  territory  that  was 
not  under  the  local  option  law  when  the  sale  was  made,  the  conviction  was  sus- 
tained. 

8. — Same — ^Local  Option  Law — CoBgtltntlonal  Law. 

The  local  option  law  in  this  State  cannot  be  put  into  operation  except  by  a 
vote  of  the  people  within  the  prohibited  territory,  and  when  placed  in  operation 
only  covers  the  metes  and  bounds  in  which  it  is  put  into  operation ;  and  the  law 
with  reference  to  committing  ofltenses  within  400  yards  of  the  line  does  not  apply 
to  the  local  option  law. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before 
the  Hon.  R.  F.  Milam. 

Appeal  from  a  conviction  of  selling  intoxicants  to  a  minor;  penalty, 
a  fine  of  $50. 

The  opinion  states  the  case. 

W.  C.  Prewiit,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Presiding  Judge. — This  conviction  was  for  selling  in- 
toxicants to  a  minor,  the  punishment  asessed  at  a  fine  of  $50.  The 
alleged  purchaser  is  Hayne  Young,  who  testified  that  on  April  14, 
1905,  he  bought  from  appellant  a  glass  of  beer;  that  appellant  was 
engaged  in  the  liquor  and  grocery  business  in  a  house  about  one  block 
from  the  line  which  divides  Port  Worth  .from  Glenwood.  Local  option 
was  in  force  at  Glenwood  at  the  time.  He  had  no  written  con- 
sent of  his  parents  or  guardian  for  the  sale  of  beer  by  appellant  to 
himself;  that  defendant's  place  of  business  is  located  just  out  of  the 
boundary  line  of  Glenwood;  that  he  never  saw  appellant  but  once,  and 
that  was  on  the  occasion  about  which  he  was  testifying;  that  he 
had  bought  beer  from  other  persons,  but  never  made  any  complaint 
against  them  for  selling  to  him.  ^1  bought  this  beer  from  defendant 
for  the  purpose  of  making  a  complaint  against  him;  and  did  it  for 
the  purpose  of  helping  my  brother.  Rev.  J.  D.  Young,  drive  the  de- 
fendant out  of  the  liquor  business.  My  brother  was  opposed  to  the 
business,  because  he  was  a  preacher,  and  because  local  option  was  in 
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force  in  Glenwood,  where  he  lived.  *  *  ♦  I  never  selected  any 
guardian  for  myself;  nor  has  a  guardian  ever  been  appointed  by  the 
probate  court  for  me,  but  I  live  with  my  brother,  Eev.  J.  D.  Young, 
and  he  supports  me.  I  am  six  feet  tfdl,  weigh  about  145  pounds. 
I  do  not  know  whether  defendant  knew  I  was  a  minor  or  not 
I  did  not  tell  him  whether  I  was  a  minor  or  not.  Harry  Long,  and 
H.  Matthews  and  Claude  Ames  were  in  defendant's  place  of  busing 
on  the  night  I  bought  the  beer.  I  heard  defendant  refuse  to  sell 
beer  to  Claude  Ames  on  the  night  I  bought  from  defendant.  I  do 
not  know  why  defendant  refused  to  sell  beer  to  Claude  Ames.''  Eev. 
J.  D.  Young  testified:  **I  am  a  preacher  of  the  Gospel,  and  live  in 
Qlenwood,  and  a  brother  of  Hayne  Young,  who  is  a  minor  and  lives 
with  me.  I  know  defendant.  My  brother  Hayne  Young  told  me 
about  buying  beer  from  defendant.  After  this  defendant  told  me 
he  had  sold  beer  to  my  brother,  but  he  would  not  have  done  so  had 
he  known  he  was  my  brother.  Defendant  also  said  to  me  in  this 
connection,  if  we  would  dismiss  the  cases  against  him  he  would  go 
out  of  the  liquor  business,  which  he  has  since  done.  Hayne  does  not 
look  to  be  over  16  or  17  years  of  age.  He  has  the  appearance  of 
being  about  17  years  old. 

Ames  testified  that  he  was  in  appellant's  place  of  business  when 
defendant  sold  the  beer  to  Hayne  Young,  and  appellant  refused  to 
sell  to  him  (the  witness) ;  and  that  he  had  seen  him  refuse  to  sell 
beer  to  minors  on  other  occasions.  This  witness  stated  he  was  22 
years  of  age,  and  five  feet  six  inches  in  height. 

Appellant  testified  in  his  own  behalf,  that  if  he  ever  sold  beer  to 
Hayne  Young,  he  did  not  know  it;  and  would  not  have  done  so  if 
he  had  known  or  believed  he  was  a  minor;  that  he  has  frequently 
refused  to  sell  beer  to  minors,  and  if  he  sold  beer  to  Hayne  Young, 
he  believed  in  good  faith  he  was  not  a  minor.  He  further  says:  "I 
did  say  to  Rev.  J.  D,  Young,  that  if  the  people  of  Glenwood  woxdd 
let  me  alone  and  have  the  cases  against  me  dismissed,  I  would  go 
out  of  the  beer  business,  and  I  have  done  so.  I  am  47  years  of  age, 
and  was  never  accused  of  crime  or  arrested  before  in  my  life.  I  have 
been  arrested  in  three  other  cases  for  selling  beer  to  minors.  The 
cases  were  all  made  at  the  same  time."  Judge  Smith  (one  of  the 
district  judges  of  Tarrant  County)  testified  to  the  good  character  anct 
reputation  of  appellant  for  truth  and  veracity  and  peace  and  quietude. 

There  is  one  bill  of  exceptions  in  the  record,  which  states  that 
appellant  proposed  to  show  by  the  witness  Claude  Ames,  that  he  was 
present  when  it  is  alleged  defendant  sold  the  beer  to  Hayne  Young, 
and  defendant  refused  to  sell  him  (the  witness)  beer  at  the  same 
time,  etc.  This  was  offered  to  show  good  faith  on  the  part  of  appel- 
lant. We  believe  this  testimony  was  not  admissible.  There  is  no 
contradiction  in  regard  to  this  testimony,  that  the  alleged  purchaser 
had  all  the  appearances  of  being  a  minor  at  the  time  appellant  sold 
to  him,  and  if  this  testimony  was  worth  anything  it  was  suflSciently 
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testified  by  the  witness  as  already  stated.  As  a  rule  evidence  of  this 
character  is  not  admissible  to  show  a  party  is  not  guilty  of  another 
offense. 

It  is  urged  as  a  ground  of  the  motion  for  new  trial  that  this  conviction 
cannot  standi  because  the  beer  was  sold  not  in  local  option  territory 
but  outside  and  within  four  hundred  yards  of  the  local  option  pre- 
cinct. In  regard  to  this,  witness  Hayne  Young  testified  on  direct 
examination  that  local  option  was  not  in  force  in  that  precinct.  On 
cross-examination  he  testified  that  it  was  in  force  in  Glenwood,  and 
that  he  purchased  this  beer  in  order  to  assist  his  brother,  the  Eev. 
Young,  in  working  up  a  case  to  prosecute  appellant.  If  the  beer  was 
sold  in  local  option  territory,  appellant  was  not  guilty  of  selling  to  a 
minor,  because  the  local  option  law,  would  supplant  the  law  with 
reference  to  selling  to  minors  as  uniformly  decided  by  this  court. 
In  other  words,  whenever  the  local  option  law  is  put  into  operation, 
it  takes  the  place  of  all  other  kinds  and  character  of  sale  of  in- 
toxicants and  supersedes  all  laws  in  regard  to  sales  of  intoxicants. 
If  as  a  matter  of  fact  local  option  was  not  in  force,  when  the  sale 
was  made  to  the  minor,  then  it  was  in  violation  of  the  statute  which 
•prohibits  the  sale  to  minors.  If  the  sale  occurred  in  a  territory  in 
which  the  local  option  law  was  not  in  force,  but  within  four  hundred 
yards  of  the  line  of  such  local  option  territory,  then  it  would  not  violate 
the  local  option  law.  The  statute  with  reference  to  venue  where  prose- 
cutions are  authorized  for  violations  of  law  in  an  adjoining  terri- 
tory, when  the  offense  should  have  taken  place  within  four  hundred  yards 
of  the  dividing  line,  does  not  apply  to  local  option  territory.  Weldon 
V.  State,  36  Texas  Crim.  Eep.,  34.  This  is  so  obviously  true  from 
the  wording  of  the  Constitution,  that  it  does  not  need  to  be  discussed. 
Local  option  law  in  our  State  cannot  be  put  into  operation  except 
by  a  vote  of  the  people  within  the  prohibited  territory,  or  as  the 
Constitution  puts  it,  ''Within  the  prescribed  limits"  and  when  placed 
in  operation  that  law  only  covers  the  metes  and  bounds  in  which  it 
is  put  into  operation.  It  does  not  extend  beyond  the  line  in  any 
direction,  but  is  limited  and  hedged  strictly  by  the  boundary  lines 
of  the  local  option  territory.  Const.,  art.  16,  sec.  20.  The  judg- 
mait  is  affirmed.  Affirmed. 


Cline  Deseut  V.  The  State. 

No.  86m    Decided  March  7,  1906. 

Diitnrblng  Keligioitt  Worship— Intuffloienoy  of  Evidence. 

Upon  a  trial  for  disturbing  religions  worship,  testimony  that  the  witnesses  had 
quit  attending  the  Sunday  school  on  account  of  the  act  of  the  defendant,  was  in- 
admissible. 

Appeal  from  the  County  Court  of  Archer.  Tried  below  before  the 
Hon.  John  Purcell. 
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Appeal  from  a  conviction  of  distiirbing  religious  worship;  penalty, 
a  fine  of  $25. 

The  opinion  states  the  case. 

If.  E.  Forgy,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the   State. 

BROOKS,  Judge. — This  conviction  is  for  disturbing  religious  wor- 
ship, and  the  fine  imposed  was  $25.  Upon  the  trial,  over  the 
appellant's  objection,  the  court  permitted  Miss  Ann  Watkinson  and 
Capt.  J.  H.  Lee,  to  testify  that  they  quit  attending  the  Sunday  school 
at  Prairie  Grove  School  House,  on  account  of  the  acts  of  the  defend- 
ant. This  testimony  was  clearly  inadmissible.  It  was  proper  and 
germane  to  prove  anything  showing  disorder  on  the  part  of  appellant 
at  the  Sunday  school,  but  it  would  not  be  permissible  for  witnesses 
to  be  introduced  and  give  that  as  their  reason  for  quitting  the  Sun- 
day school.  This  would  be  a  bare  conclusion  of  the  witnesses,  and 
highly  prejudicial  to  the  rights  of  the  defendant.  Accordingly  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Earl  Griffin  v.  The  State. 

No.  3606.     Decided  March  7,  1906. 

1. — ^Theft— Confession — ^Arrest — ^Harmless  Error. 

Where  upon  trial  for  theft,  confessions  of  the  defendant  while  under  arrest 
were  admitted  in  evidence  and  were  afterwards  withdrawn  by  a  special  charge 
of  the  court,  and  the  record  on  appeal  showed  that  defendant  confessed  to  the 
officers  to  the  theft  after  being  duly  warned,  there  was  no  reversible  error. 

S. — Charge  of  Conrt — ^Weight  of  Evidence. 

Upon  a  trial  for  theft,  where  the  testimony  showed  that  the  defendant  had 
confessed  to  the  theft,  there  was  no  error  in  the  charge  of  the  court  that  the 
confession  of  the  defendant  might  be  used  in  evidence  against  him  if  it  appeared 
that  the  same  was  freely  made  without  compulsion  or  persuasion,  otherwise  to 
disregard  the  same;  and  such  charge  was  not  on  the  weight  of  the  evidence. 

8. — Same — Charge  FaTorable  to  Defendant. 

Where  upon  trial  for  theft  the  court  instructed  the  jury  that  a  verbal  con- 
fession should  be  received  and  weighed  with  great  caution,  because  liable  to  mis- 
construction, and  great  care  should  be  exercised  lest  either  in  the  mode  of  ob- 
taining the  confession  or  the  use  made  of  it,  injustice  might  be  done  to  the  accused, 
while  an  unnecessary  admonition,  was  favorable  to. defendant  and  he  could  there^ 
fore  not  complain. 

4.»Sanie— Charge  of  Conrt — Corroboration. 

Where  upon  trial  for  theft,  the  evidence  contained  many  circumstances  out- 
side of  the  confession  criminative  of  and  perhaps  conclusively  establishing  the 
guilt  of  defendant,  there  was  no  error  in  charging  the  jury  that  they  must  be- 
lieve that  the  confession  was  corroborated  before  convicting  defendant. 
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Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below 
before  the  Hon.  E.  B.  Muse. 

Appeal  from  a  conviction  of  theft;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Baskett  &  Evans,  for  appellant. — On  question  of  confession :  Barnes 
V.  State,  10  Texas  Ct.  Bep.,  884.  On  question  of  admonition  in  charge : 
Thuston  V.  State,  18  Texas  Crim.  App.,  26;  Collins  v.  State,  20  id.,  399. 
On  question  of  uncorroborated  confession:  Fields  v.  State,  41  Texas, 
25;  Jones  v.  State,  13  id,,  168;  Gay  v.  State,  2  Texas  Crim,  App.,  127; 
Biley  v.  State,  4  id.,  474. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  charged  by  indictment  with  the 
theft  of  a  ring  of  the  value  of  $200,  was  convicted,  and  his  punish- 
ment fixed  at  two  years  confinement  in  the  penitentiary. 

The  first  complaint  is  that  the  court  erred  in  admitting  the  testi- 
mony of  Mrs.  Nettie  Nobles,  to  the  effect  that  defendant  said  the 
ring  was  found  in  the  yard,  and  that  she  (witness)  said,  'TTou  took 
that  ring  oflf  my  washstand,  did  you  not;  that's  where  you  found  my 
ring,"  and  defendant,  ^TTes,  ma'm,  I  did.''  Concede  that  the  testi- 
mony shows  appellant  was  under  arrest  at  the  time  the  above  state- 
ment was  made,  still  the  record  shows  that  the  court  excluded  the 
above  testimony,  and  by  a  special  charge  withdrew  the  same  from 
the  consideration  of  the  jury.  The  record  also  shows  that  appellant 
confessed  to  the  oflBcers,  after  being  duly  warned,  to  have  stolen  the 
ring.  This  being  true,  we  do  not  think  there  was  such  error  as  au- 
thorized a  reversal. 

Appellant  objects  to  the  following  portion  of  the  court's  charge: 
*'The  confession  of  the  defendant  may  be  tised  in  evidence  against 
him  if  it  appears  that  the  same  was  freely  made  without  compulsion 
or  persuasion.  *  ♦  ♦  The  court  charges  you  to  wholly  disregard 
the  alleged  confession  of  defendant,  unless  you  believe  from  the  evi- 
dence that  the  same,  if  any,  was  freely  and  voluntarily  made.  If 
you  believe  from  the  evidence  that  the  confession,  if  any,  was  made 
on  compulsion  or  promise  on  the  part  of  the  officer  or  officers  in 
question  you  will  wholly  disregard  said  alleged  confession.  The  only 
way  in  which  you  can  consider  the  confession,  if  any,  in  evidence, 
is  for  you  to  believe  from  the  evidence  that  the  same,  if  any,  was 
freely  and  voluntarily  made.''  Appellant  insists  that  the  charge  is 
on  the  weight  of  the  evidence,  in  that  it  in  effect  assumes  that  the 
remarks,  act  and  conduct  of  defendant  occurred  just  as  witnesses 
testify,  and  therefore  that  the  testimony  of  said  witness  was  true; 
and  it  assumes  that  such  acts,  conduct  and  remarks  of  defendant 
amounted  to  a  confession  of  guilt  on  his  part,  and  could  and  should 
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be  80  considered  by  the  jury.    We  do  not  think  any  of  these  objec- 
tions are  well  taken.     The  charge  was  proper. 

Appellant  excepts  to  the  following  charge:  "The  law  says  that  ver- 
bal confessions  should  be  received  and  weighed  with  great  caution 
because  liable  to  misconstruction,  and  great  care  should  be  exercised 
lest  either  in  the  mode  of  obtaining  the  confession  or  in  the  use 
made  of  it,  injustice  may  be  done  the  accused.^^  Appellant  com- 
plains of  this  charge  on  tlie  ground  that  the  same  is  misleading,  con- 
fusing and  upon  the  weight  of  testimony.  We  think  the  charge  is 
favorable  to  appellant.  The  decisions  of  this  court  do  not  even  re- 
quire the  court  to  give  the  admonition  contained  in  the  charge  and 
certainly  the  giving  of  it  could  not  have  injured  appellant. 

We  do  not  think  the  court  erred  in  charging  the  jury  that  they 
must  believe  that  the  confession  was  corroborated  before  convicting 
appellant.  The  evidence  contains  many  circumstances  outside  of  the 
confession  criminative  of,  and  perhaps  conclusively  establishing  the 
guilt  of  appellant. 

The  fifth  ground  of  complaint  is  that  the  court  erred  in  his  charge 
on  circumstantial  evidence  in  not  telling  the  jury  what  bearing  the 
issue  of  circumstantial  evidence  had  to  the  case.  The  charge  of  the 
court  on  circumstantial  evidence  is  correct. 

There  is  no  error  in  the  court's  charge,  and  the  evidence  being 
sufficient,  the  judgment  is  affirmed.    ' 

Affirmed. 


R.  W.  Lamb  v.  The  State". 

No.  3605.    Decided  March  7,  1906. 

Embezzlement — ^Agent — Statutes  Conitmed — ^XesseiLerec— Words  and  Phrases. 

Under  a  prosecution  under  article,  938  Penal  Code,  which  provides  that  if  an 
agent  of  an  incorporated  company  shall  embezzle,  etc.,  where  the  proof  showed 
that  the  defendant  was  known  by  the  company  as  a  messenger;  that  his  duties 
required  him  to  transmit  money,  and  that  in  contemplation  of  law  he  was 
an  agent  of  said  company,  he  was  subject  to  prosecution  under  the  above  statute. 
Article  10,  Penal  Ck>de,  provides  that  all  words  and  phrases  not  having  a  technical 
meaning,  or  where  not  specially  defined  shall  be  taken  in  their  ordinary  signifi- 
cation. 

Appeal  from  the  District  Court  of  Titus.  Tried  below  before  the 
Hon.  P.  A.  Turner. 

Appeal  from  a  conviction  of  embezzlement;  penalty,  two  years  im- 
prisonment. 

The  opinion  states  the  case. 

RoUion,  Ward  &  Hutchings,  for  appellant. — On  question  of  agency: 
State  V.  McLane,  43  Texas,  404. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 
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BROOKS^  Judge, — Appellant  was  convicted  of  embezzlement,  and 
his  punishment  fixed  at  two  years  confinement  in  the  penitentiary. 
This  prosecution  is  under  article  938,  Penal  Code,  which  provides: 
**If  any  person,  agent,  clerk  or  attorney  at  law  or  in  fact,  of 
any  incorporated  company  or  institution,  shall  embezzle,  fraudulently 
misapply,  and  convert  to  his  own  use,  without  the  consent  of  his 
principal  or  employer,  any  money  or  property  of  such  principal  or 
employer,  which  may  have  come  into  his  possession  or  be  under  his 
care  by  virtue  of  such  oflSce,  agency,  or  employment,  shall  be  pun- 
ished,''  etc.  The  indictment  alleges  that  appellant  was  ^%e  agent 
and  servant  and  employee  of  an  incorporated  company,  to  wit:  of  the 
Pacific  Express  Company."  Appellant  insists  that  the  evidence  shows 
he  was  an  express  messenger,  upon  a  route,  over  the  Cotton  Belt 
railroad,  for  the  Pacific  Express  Company,  and  not  an  agent  within 
contemplation  of  law.  J.  P.  Boot  (first  witness  for  the  State)  testi- 
fied, among  other  things,  that  appellant  was  an  agent  of  the  Pacific 
Express  Company;  that  'TVe  know  him  as  a  messenger;  no,  sir,  we 
do  not  know  h(m  as  an  agent."  But  the  whole  record  before  us 
shows  that  he  was  an  agent  within  contemplation  of  law  of  the  express 
company,  although  he  was  known  and  called  a  messenger.  The  du- 
ties of  his  employment  require  him  to  transmit  money  from  one 
place  to  another,  as  directed  by  the  express  company  under  his  em- 
ployment as  messenger,  and  hence  he  was  an  agent  within  contem- 
plation of  law;  and  therefore  subject  to  prosecution  under  the  above 
statute.  The  Code  provides,  that  ihe  Code  and  Procedure  shall  be  con- 
strued in  the  same  manner  as  civil  statutes  are  construed,  without 
regard  to  the  distinction  heretofore  existing  between  civil  and  crim- 
inal laws;  and  also  that  all  words  and  phrases  not  having  a  technical 
meaning,  or  where  not  specially  defined,  shall  be  taken  in  their  ordi- 
nary signification.  (Penal  Code,  article  10.)  This  being  true,  where 
the  word  agent  is  used  in  the  above  statute,  it  could  not  be  justly  inter- 
preted to  mean  anything  other  than  one  in  the  employ  of  another 
for  a  specific  purpose,  within  the  contemplation  of  law. 

We  do  not  deem  it  necessary  to  review  the  other  assignments.  No 
error  appears  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 


Thurmond  Reagan  v.  The  State. 

No.  3500.    Decided  March  7»  1906. 

1. — ^Burglary — ^Declaration  of  Defendant — ^Evidence— Conipiraoy. 

Upon  a  trial  for  burglary  it  was  error  to  admit  in  evidence  the  declaration  of 
defendant  to  the  State's  witness,  that  he  was  in  the  chicken  stealing  business  and 
that  he  wanted  to  take  the  witness  in  with  him,  which  declarations  were  made 
before  the  alleged  burglary  and  theft  of  a  buggy-cushion.  A  conspiracy  to  steal 
chickens  would  have  no  probative  force  in  the  trial  of  defendant  for  burglarizing 
a  house  and  taking  a  buggy-cushion. 
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2. — Cliarere  of  Court — ^Accomplice  Tettimony. 

A  charge  of  the  court  that  the  jury  could  not  find  the  defendant  guilty  upon 
the  testimony  of  an  accomplice  unless  they  were  satisfied  that  the  same  had  been 
corroborated  by  other  evidence  tending  to  establish  that  the  defendant  did  in  fact 
commit  the  offense,  was  reversible  error. 

8.— Same — ^Taming  State's  Eyldence — ^Agreement  not  to  Prosecute. 

Where  upon  appeal  from  conviction  of  burglary,  the  record  showed  that  the 
judge  presiding  at  the  trial  had  not  approved  the  agreement  which  the  defendant 
claimed  to  have  made  with  the  county  attorney  to  turn  State's  evidence,  such 
agreement  was  without  force,  and  defendant  could  not  claim  immunity  from  prose- 
cution. 

Appeal  from  the  Criminal  District  Court  of  Dallas,  Tried  below 
before  the  Hon.  E.  B.   Muse. 

Appeal  from  a  conviction  of  burglary;  penalty^  two  years  impris- 
onment in  the  penitentiary. 

The  opinion  states  the  case. 

Baskett  &  Evans  and  W.  P.  Pace,  for  appellant. 
Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — ^Appellant  was  convicted  of  burglary,  and  his 
punishment  assessed  at  two  years  confinement  in  the  penitentiary. 
Appellants  first  assignment  complains  that  the  court  erred  in  admit- 
ting in  evidence,  over  appellant's  objection,  a  purported  conversation 
between  appellant  and  Joe  Watkins,  as  testified  by  Joe  Watkins, 
alleged  to  have  occurred  on  the  day  before  the  alleged  burglary;  and 
while  appellant  and  said  Watkins  were  coming  from  Fort  Worth  to 
Dallas,  to  the  effect  that  appellant  told  witness  Watkins  that  he 
(appellant)  had  followed  the  business  of  stealing  chickens,  and  fol- 
lowed it  for  six  years;  and  had  often  made  as  much  as  $150  a  month 
out  of  it;  and  tiiat  he  wanted  to  take  the  witness  Watkins  in  with 
him.  We  do  not  think  this  testimony  was  admissible.  The  prose- 
cution is  predicated  upon  burglary  and  the  theft  of  a  buggy-cushion. 
The  fact  that  the  parties  had  entered  into  a  conspiracy  to  steal  chick- 
ens, by  wholesale,  would  not  be  admissible,  and  would  have  no  pro- 
bative force  in  the  trial  of  appellant  for  burglarizing  a  house  and 
taking  a  buggy-cushion.  It  is  a  well  known  rule  that  acts  and  declara- 
tions in  consummation  of  a  common  design  and  conspiracy  are  ad- 
missible; and  if  appellant  was  being  tried  for  stealing  chickens,  these 
acts  and  declarations  would  have  been  admissible  against  him.  But 
here  he  is  being  tried  for  burglary,  and  the  theft  of  a  buggy-cushion 
therefrom.    We  do  not  think  the  testimony  was  admissible. 

The  second  assignment  of  error  complains  that  the  court  erred  in 
his  charge  on  accomplice's  testimony,  which  is  as  follows:  ♦  *  ♦ 
"The  court  charges  you  that  Joe  Watkins  is  an  accomplice,  and  you 
are  further  instructed  that  you  cannot  find  the  defendant  guilty  upon 
his  testimony,  unless  you  are  satisfied  that  the  same  has  been  cor- 
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roborated  by  other  evidence  tending  to  establish  that  the  defendant 
did  in  fact  commit  the  offense/^  This  charge  has  been  held  by  this 
court  to  be  erroneous  in  the  following  cases:  Bell  v.  State,  47  S.  W. 
Eep.,  1012;  Jones  v.  State,  72  S.  W.  Eep.,  845;  Hart  v.  State,  82 
S.  W.  Sep.,  652;  Washington  v.  State,  82  S.  W.  Rep.,  653;  Crenshaw 
V.  State,  85  S.  W.  Rep.,  1147;  Garlas  v.  State,  13  Texas  Ct.  Rep., 
690. 

Appellant's  fifth  assignment  complains  that  he  should  not  be  tried 
for  the  offense  charged  in  the  indictment,  inasmuch  as  he  had  made 
an  agreement  with  the  State  to  turn  State's  evidence  aganist  his 
co-defendant,  Joe  Watkins.  The  trial  judge  certifies  that  he  did  not 
approve  the  agreement  suggested.  The  mere  agreement  of  the  county 
attorney  would  not  be  sufficient.  Ex  parte  Greenshaw,  41  Texas  Crim. 
Rep.,  278. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


West  Tune  v.  The  State. 

No.  3392.     Decided  March  7,  1906. 

1. — ICnrder  in  the  First  Degree — ^Aooessory-— BismisBal  of  Count  in  Indictment. 
Where  the  indictment  charged  the  defendant  with  the  offense  of  murder  in  one 
count,  upon  which  he  was  tried,  and  in  another  count  he  was  charged  as  an 
accessory  to  the  murder,  there  was  no  error  in  the  court's  action  in  dismissing  the 
latter  count,  although  no  written  reasons  for  such  dismissal  by  the  county  attor- 
ney were  filed ;  besides  the  bill  of  exceptions  did  not  show  that  they  were  not  filed. 

t.— Same — Continnanoe — ^Xotion  for  Hew  Trial — ^Affldavit. 

Where  the  application  for  continuance  was  based  upon  the  absence  of  testimony 
by  which  appellant  expected  to  prove  that  the  absent  witness  had  had  carnal  inter- 
course with  the  accomplice,  and  was  the  father  of  her  child  which  defendant  is 
alleged  to  have  killed,  and  the  affidavit  of  said  absent  witness  was  attached  to  the 
motion  for  new  trial  showing  that  said  witness  never  had  had  carnal  knowledge 
with  said  accomplice,  there  was  no  merit  in  the  motion  for  continuance. 

8. — Same— Gharge  of  Conrt — ^Weight  of  Evidenoe. 

Where  the  indictment  alleged  various  modes  and  methods  by  which  the  death  of 
the  infant  was  accomplished,  and  one  was  that  defendant  struck  the  infant  with 
his  fist,  the  defendant  could  not  complain  that  the  court  limited  the  consideration 
of  the  jury  to  that  method. 

4. — Same — Principal — ^Presence  of  Defendant  at  Time  of  Homicide. 

Where  upon  trial  for  murder  the  evidence  showed  that  the  defendant  was  pres- 
ent at  the  birth  of  the  child  alleged  to  have  been  killed,  and  that  he  subsequently 
destroyed  it,  there  was  no  error  in  the  charge  of  the  court  that  if  the  jury  believed 
from  the  evidence  beyond  a  reasonable  doubt  that  some  person  unlawfully  killed 
the  infant  child  on  or  about  the  time  alleged  in  the  indictment;  yet  if  they  had 
reasonable  doubt  from  the  evidence,  or  want  of  it,  whether  the  defendant  was 
present  at  the  time  and  place  where  said  offense  was  committed,  if  it  was,  etc.,  to 
acquit  the  defendant. 

6. — ^Argument  of  Connsel. 

Where  upon  trial  for  murder  the  evidence  showed  that  the  defendant  was  the 
father  of  the  illegitimate  child  alleged  to  have  been  killed,  there  was  no  error  to 
permit  the  county  attorney  in  the  presence  of  the  jury  to  state  that  the  evidence 
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showed  that  defendant  had  debauched  the  mother  of  said  child  and  made  her  a 
household  drudge. 

6. — Same — Evidence — ^Expert  Opinion. 

Where  upon  trial  for  rnurd^  a  State's  witness,  being  a  physician,  had  qualified 
himself  as  an  expert,  there  was  no  error  in  admitting  his  opinion  as  to  what  kind 
of  instrument  would  procure  the  character  of  injuries  found  upon  the  head  of  the 
deceased  child. 

7. — Same — Bill  of  Ezoeptiont — ^Answer  of  Witneis. 

Where  upon  trial  for  murder  the  defendant's  counsel  on  crossrexamination 
asked  the  mother  of  the  child  alleged  to  have  been  killed  whether  if  she  had  had 
intercourse  with  other  men  than  defendant  that  she  would  admit  it,  to  which 
question  the  State  objected,  and  the  court  sustained  the  objection,  and  the  bill 
of  exceptions  did  not  state  what  the  witness  would  have  answered,  the  question 
caiUDOt  be  reviewed  on  appeal. 

8. — Same — CirouinstantiAl  Evidenoe. 

Where  upon  the  trial  for  murder  the  evidence  was  positive  that  defendant  had 
crushed  the  head  of  the  child  alleged  to  have  been  killed,  there  was  no  error  in  not 
submitting  a  charge  on  circumstantial  evidence. 

9. — Same— Refused  diarge — ^Infanticide — ^Aotnal  Birth— Ezistenoe. 

Upon  a  trial  for  murder  where  the  evidence  showed  the  complete  birth  of  the 
child  alleg'ed  to  have  been  killed,  and  its  death  at  the  hands  of  defendant,  the  issue 
of  the  existence  of  the  child  by  actual  and  complete  birth  was  not  in  the  case,  and 
no  charge  thereon  was  called  for. 

10. — Charge  of  Court — ^Xurder  in  Second  Degree. 

Upon  a  trial  for  murder  where  the  evidence  clearly  establishes  a  premeditated 
and  formed  design  on  the  part  of  defendant  to  destroy  the  life  of  the  child  killed, 
and  there  is  no  circumstance  suggesting  the  issue  of  murder  in  the  second  degree, 
there  was  no  error  in  not  charging  on  that  phase  of  the  case. 

11. — Case  Stated — Sufficiency  of  Evidence. 

See  the  opinion  of  the  court  for  evidence  supporting  the  finding  of  the  jury  in 
convicting  the  defendant  for  murder  in  the  first  degree. 

Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  the 
Hon.  J.  E.  Dillard. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty,  im- 
prisonment for  life  in  the  penitentiary. 

The  opinion  states  the  case. 

J.  T.  Spencer  and  T.  P.  Whipple,  for  appellant. 
Howard  Martin,  Assistant  Attorney-General  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  murdering  the  in- 
fant child  of  Bertie  Jones,  and  his  punishment  fixed  at  confinement 
in  the  penitentiary  for  life. 

The  first  error  assigned  complains  that  the  county  attorney  was 
permitted  by  the  court  to  dismiss  the  first  count  in  the  indictment 
charging  defendant  as  accessory  to  murder,  without  filing  his  written 
reasons  therefor.  The  bill  presenting  this  matter  does  not  state  as 
a  fact  that  no  written  reason  was  filed,  but  appellant's  bill  merely 
shows  that  he  objected  to  the  dismissal,  because  the  written  reasons 
were  not  filed  as  required  by  law.    We  know  of  no  law  that*  would 
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prevent  the  court  dismissing  a  count  in  the  indictment  because  the 
written  reasons  were  not  filed.  There  is  a  count  upon  which  the 
defendant  was  convicted^  charging  him  with  the  offense  of  murder, 
and  upon  this  count  appellant  was  tried.  There  was  no  error  in 
the  action  of  the  court. 

Appellant  further  complains  that  the  court  erred  in  overruling  his 
application  for  continuance  for  want  of  the  testimony  of  J.  W.  Bailey, 
by  whom  appellant  expected  to  prove  that  Bailey  had  had  carnal  inter- 
course with  the  accomplice,  Bertie  Jones,  and  was  the  father  of  her 
child,  which  defendant  is  alleged  to  have  killed.  Attached  to  the 
motion  for  new  trial  is  the  aflSdavit  of  the  absent  witness,  Bailey, 
swearing  positively  that  he  had  never  had  any  carnal  knowledge  of 
Bertie  Jones.  As  we  take  it  this  disposes  of  appellant's  motion  for 
continuance. 

The  third  error  assigned  is,  that  the  court  erred  in  the  eleventh 
paragraph  of  the  court's  charge,  as  follows:  "Now,  if  you  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant.  West 
Tune,  did,  as  charged  in  the  indictment,  with  express  malice  afore- 
thought, with  his  fist,  it  being  an  instrument  well  calculated  and  likely 
to  produce  death,  by  the  manner  in  which  it  was  used,  with  a  sedate 
and  deliberate  mind  and  formed  design  to  kill,  did  unlawfully  strike 
with  his  fist  the  infant  child  of  Bertie  Jones,  and  thereby  kiQ  said 
infant  chUd,  you  will  find  him  guilty  of  murder  in  the  first  degree,'* 
etc.  The  objection  to  the  charge  seems  to  be  that  it  was  on  the  weight 
of  the  evidence  in  assuming  a  fact  as  proved  against  defendant.  We 
do  not  think  the  charge  is  incorrect.  There  are  various  modes  and 
methods  alleged  in  the  indictment  by  which  the  death  of  the  infant 
was  accomplished;  one  was  that  appellant  struck  the  infant  with  his 
fist.  Appellant  cannot  complain  that  the  court  limited  the  consid- 
eration of  the  jury  to  one  method  charged  in  the  indictment. 

The  fourth  error  assigned,  complains  of  the  following  portion  of 
the  court's  charge:  "The  jury  are  further  instructed  that  if  they  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt  that  some  per- 
son unlawfully  killed  the  infant  child  of  Bertie  Jones,  on  or  about  the 
time  alleged  in  the  indictment ;  yet,  if  the  jury  have  a  reasonable  doubt, 
arising  from  the  evidence,  or  from  the  want  of  evidence  whether  the 
defendant  was  present  at  the  time  and  place  where  said  offense  was 
committed  (if  it  was),  then  it  would  be  the  duty  of  the  jury  to  give 
the  defendant  the  benefit  of  such  reasonable  doubt  (if  any)  and  acquit 
him."  The  objection  to  this  charge  is,  that  it  is  upon  the  weight  of  the 
evidence;  and  inferentially  assumes  that  defendant  did  the  killing. 
After  a  careful  scrutiny  of  the  charge,  we  do  not  think  appellant's  ob- 
jetcions  are  well  taken. 

The  sixth  error  complains  that  the  assistant  county  attorney,  in  the 
presence  of  the  jury,  stated  that  the  evidence  showed  that  defendant 
had  debauched  the  said  Bertie  Jones,  and  made  her  a  household  drudge. 
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We  do  not  think  there  was  any  error  in  this,  since  the  facts  were  clearly 
a  proper  predicate  for  such  an  inference. 

The  seventh  assignment  of  error  complains  of  the  questions  asked 
Dr.  Simpson  by  the  State,  as  follows:  "If  he  knew  what  killed  said 
infant,  and  witness  stated  that  he  did  not.  Then  the  county  attorney 
(over  the  objection  of  defendant)  asked  witness,  if  the  wound  on  the 
child's  head  could  have  been  made  with  a  man's  fist?  To  which  he 
answered  that  it  could.  Then  State's  counsel  asked,  if  said  wound 
could  have  been  made  with  a  blunt  instrument,  to  which  he  replied  that 
it  could."  Appellant  objected  to  said  questions  on  the  ground  that  the 
same  were  leading,  irrelevant  and  inadmissible  and  merely  the  opinion 
of  witness.  This  witness  having  qualified  himself  as  an  expert,  he  had 
a  right,  under  the  decisions  of  this  court,  to  tell  the  jury  what  kind 
of  instrument  would  produce  the  character  of  injuries  found  upon  the 
head  of  the  deceased  child. 

While  witness,  Bertie  Jones,  was  being  cross-examined  by  the  de- 
fendant's attorney,  and  she  had  stated  in  her  testimony,  that  defend- 
ant was  the  father  of  her  child ;  and  after  the  State  had  asked  her  the 
question  whether  or  not  she  had  intercourse  with  any  other  man  than 
West  Tune,  to  which  she  replied  that  she  had  not,  appellant's  counsel 
inquired  of  witness  if  she  had  not  had  intercourse  with  J.  W.  Bailey, 
at  W.  H.  Bailey's,  and  Mr.  Sliger's  residence,  while  she  was  picking 
cotton  there;  and  she  replied  that  she  had  not.  Defendant's  attorney 
then  asked  her  if  she  had  not  stated  to  Mr.  Tom  Spencer,  while  she 
was  in  jail,  that  she  and  J.  W.  Bailey  had  had  intercourse  with  each 
other  in  December,  1904,  and  that  he  was  the  father  of  her  child. 
Witness  admitted  that  she  told  Mr.  Spercer  that  the  above  facts  were 
true,  but  they  were  untrue,  and  appellant  had  told  her  to  tell  that  story. 
Thereupon  appellant's  counsel  propounded  the  following  question  to 
witness :  "Bertie,  if  you  had  had  intercourse  with  J.  W.  Bailey  or  any 
other  man,  is  it  not  a  fact  that  you  would  deny  it  in  the  presence  of 
this  jury?  She  answered,  *I  never  had  an3rthing  to  do  with  them.* 
Then  defendant  asked,  ^But  if  you  ever  had,  would  you  admit  it?'*' 
The  State  objected  to  the  question,  and  the  court  sustained  the  objec- 
tion. The  bill  is  defective,  in  not  stating  what  the  witness  would  have 
answered.  In  the  absence  of  this  information  we  cannot  say  whether 
or  not  there  was  any  error  in  the  ruling  of  the  court. 

Appellant  insists  that  the  court  erred  in  failing  to  charge  the  jury 
upon  circumstantial  evidence.  This  is  not  a  case  of  circumstantial 
evidence.  The  accomplice,  Bertie  Jones,  testified  positively  to  the  fact 
that  appellant  crushed  the  child's  head  with  his  fist. 

The  tenth  error  complains  that  the  court  erred  in  refusing  to  charge 
the  jury  in  substance  that  the  person  upon  whom  the  homicide  is  al- 
leged to  have  been  committed  must  be  in  existence  by  actual  and  com- 
plete birth.  This  issue  is  not  in  this  case.  Bertie  Jones  testified  to 
the  complete  birth  of  the  child,  and  its  death  at  the  hands  of  appel- 
lant.   The  evidence  clearly  corroborates  her  statement.    The  physician 
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testified  that  the  child  must  have  breathed,  according  to  the  medical 
tests  he  applied,  and  could  not  have  been  still-bom;  thus  corroborating 
Bertie  Jones  upon  this  issue.  There  is  no  evidence  in  the  record  indi- 
cating the  converse  upon  which  to  predicate  a  charge. 

The  charge  of  the  court  on  accomplice  testimony  is  correct.  Nor 
was  there  any  error  in  refusing  appellant's  charge. 

The  tenth  error  complains  that  the  court  erred  in  refusing  to  charge 
on  murder  in  the  second  degree.  The  evidence  clearly  establishes  a 
premeditated  and  formed  design  on  the  part  of  appellant  to  destroy  the 
life  of  the  child  killed,  and  there  is  no  circumstance  suggesting  the 
issue  of  murder  in  the  second  degree. 

The  facts  show  that  appellant  was  present  at  the  birth  of  the  child ; 
that  he  subsequently  destroyed  it  on  a  branch,  near  his  home,  where 
Bertie  Jones,  his  sister-in-law,  lived  with  him;  that  he  was  seen  with 
a  grubbing  hoe,  going  in  the  general  direction  of  where  the  child  was 
bom  upon  the  branch,  after  having  taken  Bertie  Jones,  in  an  un- 
conscious condition,  back  to  the  house.  The  record  shows  that  a  hole 
was  dug  in  the  side  of  the  creek-bank,  with  a  grubbing  hoe,  and  the 
apron  of  the  mother  wrapped  around  the  little  child's  body,  and 
placed  in  said  hole,  where  it  was  subsequently  discovered  by  other  State 
witnesses.  It  was  a  well  matured  child,  and  the  evidences  of  violence 
upon  its  person  were  apparent  in  the  crushing  of  its  elkuU.  Appellant 
made  various  criminative  declarations  corroborative  of  Bertie  Jones's 
testimony,  and  sent  her  away  to  another  State,  where  she  was  arrested, 
and  brought  back  to  Texas.  Many  other  circumstances  in  the  record, 
too  numerous  here  to  mention,  with  those  already  stated,  show  a  per- 
fect corroboration  of  the  accomplice.  The  charge  of  the  court  is  cor- 
rect, and  the  evidence  supports  the  finding  of  the  jury.  The  judgment 
is  afSrmed. 

Affirmed. 


Albert  Moore  v.  The  State. 

No.  3454.     Decided  March  7,  1906. 

1. — ^Bape— Continuance. 

Upon  a  trial  for  rape  where  the  application  for  continuance  did  not  show  that 
by  being  hurried  into  trial  defendant  was  deprived  of  important  testimony,  there 
was  no  error  in  overruling  the  same. 

9. — ^notion  for  Hew  Trial— Jorlsdictlon — ^Practice. 

While  a  court  has  jurisdiction  of  his  judgments  during  the  trial,  and  can  set 
aside  orders  overruling  motions  for  new  trial  during  the  term  and  can  reconsider 
the  question  of  a  new  trial;  yet,  where  the  defendant  simply  asked  the  judge 
shortly  before  adjournment  to  pursue  this  method  and  let  him  file  a  new  motion, 
which  the  court  refused;  and  no  other  action  was  taken  during  the  term  by  bill 
of  exceptions,  there  was  no  error;  and  the  certificate  of  the  judge  subsequent  to 
the  term  appended  to  appellant's  amended  motion  for  new  trial  could  not  be  con- 
sidered on  appeal. 

8. — Same — Child-Witnest — ^Amendment  of  Law — Oath  of  Witness. 

A  child-witness  over  the  age  of  nine  years  may  testify  in  a  case  of  rape  under 
Vol.  49  Crim.— 29. 
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the  amended  statute  authorizing  such  witness  to  testify,  if  it  be  shown  that  said 
witness  manifest  sufficient  intelligence  to  convince  the  court  that  the  nature  and 
obligation  of  the  oath  administered  was  understood;  and  unless  the  contrary  be 
shown  in  the  bill  of  exceptions  there  was  no  error. 

4. — Same — Circumstantial  Eyidenoe — Char^  of  Court. 

Where  upon  trial  for  rape  the  female  on  whom  the  oifenae  is  alleged  to  have 
been  committed  testified  to  the  fact,  there  was  no  error  in  not  charging  on  circum- 
stantial evidence. 

6. — Same— Tender  Age  of  Proteoutriz — ^Punishment  not  SzoeuiTe. 

Where  upon  a  trial  for  rape  the  evidence  showed  that  the  prosecutrix  at  the 
time  of  the  offense  was  only  nine  years  of  age,  a  verdict  which  assessed  the 
defendant's  punishment  at  ninety-nine  years  imprisonment  in  the  penitentiary 
was  held  not  to  be  excessive. 

Appeal  from  the  District  Court  of  Williamson.  Tried  below  before 
Hon.  V.  L.  Brooks. 

Appeal  from  a  conviction  of  rape;  penalty,  ninety-nine  years  in  the 
penitentiary. 

The  opinion  states  the  case. 

H,  N.  Graves,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  rape,  and  his 
punishment  fixed  at  confinement  in  the  penitentiary  for  a  term  of  ninety- 
nine  years,  hence  this  appeal. 

Appellant  complains  of  the  action  of  the  court  overruling  his  motion 
for  continuance.  There  is  no  bill  of  exceptions  to  the  overruling  of 
said  motion,  and  consequently  the  same  cannot  be  considered.  How- 
ever, an  examination  of  the  motion  does  not  disclose  a  cause  for  con- 
tinuance. Where  a  trial  occurs  shortly  after  the  offense  was  alleged  to 
have  been  committed,  and  a  few  days  after  indictment  found,  there 
might  occur  equitable  causes,  outside  of  the  statute,  which  should  induce 
the  court  to  grant  a  continuance,  but  here  such  a  cause  is  not  dis- 
closed. It  is  stated  generally  that  a  continuance  was  desired  to  exam- 
ine into  the  case,  and  to  ascertain  what  testimony  could  be  procured 
for  appellant.  If  in  this  connection  it  had  been  shown  that  by  being 
hurried  into  trial  appellant  was  deprived  of  important  testimony,  and 
the  nature  of  that  testimony  shown,  there  might  be  cause  for  continu- 
ance, and  on  refusal  a  reversal  might  ensue.  But  the  application  does 
not  show  that  appellant  was  deprived  of  any  testimony,  or  that  any 
testimony  has  been  since  discovered  that  would  have  been  important 
in  his  case.  Indeed,  no  facts  are  stated  in  connection  therewith.  Even 
if  a  bill  of  exceptions  had  been  reserved  we  could  not  say  that  the 
court  erred  in  this  regard. 

Appellant  reserved  an  exception  to  the  action  of  the  court  permit- 
ting Suaddie  Brown,  who  was  over  9  years  of  age,  to  testify  against 
appellant.    Since  the  decision  in  Freasier  v.  State,  84  S.  W.  Bep., 
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360,  the  last  Legislature  has  passed  an  act  which  authorizes  such 
witness  to  testify.  Of  course  a  child-witness  must  manifest  sufficient 
intelligence  to  convince  the  court  that  the  nature  and  obligation  of 
the  oath  administered  was  understood.  It  is  shown  in  the  bill  that 
the  child-witness  was  examined  as  to  her  intelligence,  and  the  court 
was  satisfied  that  she  sufficiently  understood  and  comprehended  the 
nature  and  obligations  of  the  oath,  and  permitted  her  to  testify.  But 
the  facts  developed  in  said  examination  in  regard  to  the  child's  intel- 
ligence are  not  disclosed  in  the  bill.  In  order  to  have  been  a  good 
bill,  the  facts  should  have  been  shown.  Of  course,  in  the  absence  of 
a  showing  in  the  bill  itself  of  the  facts  attending  the  examination  of 
the  witness,  it  will  be  presumed  that  enough  facts  were  developed 
to  sustain  the  action  of  the  court  regarding  the  witness  being  of  suf- 
ficient intelligence  to  understand  the  nature  and  obligations  of  the 
oath. 

Appellant  complains  that  there  was  a  failure  on  the  part  of  the 
court  to  charge  the  law  in  regard  to  circumstantial  evidence.  This 
was  not  a  case  of  circumstantial  evidence.  Prosecutrix,  on  whom  the 
offense  is  alleged  to  have  been  committed,  being  present  at  the  time 
and  testified  to  the  facts.  Even  if  it  be  conceded  that  she  was  an 
accomplice  (which  under  our  decisions  is  not  the  case)  it  would  still 
be  a  case  of  positive  testimony. 

It  is  also  strenuously  insisted  by  appellant  that  the  verdict  of  the 
jury  is  excessive.  Of  course,  more  outrageous  cases  of  rape  are  com- 
mitted than  is  shown  by  this  testimony,  yet  prosecutrix  at  the  time 
was  only  9  years  old,  and  she  testified  to  the  act  of  penetration,  and 
other  circumstances  support  her  testimony.  Though  she  as  well  as 
appellant  were  evidently  a  low  class  of  people,  still,  under  the  law 
the  amount  of  punishment  was  authorized,  and  we  are  not  prepared 
to  say,  under  the  circumstances  of  this  case,  that  the  jury  were  not 
justified  in  assessing  such  punishment. 

There  being  no  errors  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

OK    REHEABING. 

March  23,  1906. 

HENDEESON",  Judge. — The  judgment  was  affirmed  at  a  previous 
day  of  the  term,  and  is  now  before  us  on  motion  for  rehearing.  Ap- 
pellant strenuously  insists  that  the  case  should  be  reversed  because 
the  court  below  should  have  postponed  this  case  when  it  was  called 
for  trial  and  the  continuance  requested.  In  that  connection  he  insists 
the  showing  filed  by  him  since  the  adjournment  of  the  District  Court 
of  Williamson  County  should  be  considered  as  a  sufficient  showing  as 
in  the  nature  of  newly  discovered  evidence  in  regard  to  the  insanity 
of  appellant.  In  the  original  opinion  we  held  that  the  application 
for  continuance  did  not  show  that  appellant  had  been  deprived  of  any 
testimony  by  the  action  of  the  court  overruling  his  motion  for  con- 
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tinuance,  or  that  any  testimony  had  since  been  discovered  that  would 
have  been  important  in  his  case;  that  indeed  no  facts  were  stated  in 
connection  therewith,  even  if  the  bill  of  exceptions  had  been  reserved, 
which  was  not  the  case.  In  urging  his  motion  appellant  reljes  on 
Ransom  v.  State,  70  S.  W.  Eep.,  960,  which  is  authority  for  holding 
that  the  court  had  jurisdiction  of  its  judgments  during  the  term,  al- 
though a  motion  for  a  new  trial  may  have  been  previously  overruled 
during  the  term,  that  same  can  subsequently  during  the  term  be  set 
aside,  and  the  question  of  a  new  trial  reconsidered.  However,  we 
fail  to  see  how  this  can  help  appellant.  As  we  understand  appel- 
lants contention  he  went  to  the  judge  on  next  to  the  last  day  of  the 
term  with  a  motion  for  new  trial,  and  asked  the  court  to  set  aside 
the  previous  order  made  overruling  his  motion,  and  let  him  file  the 
same.  This  the  court  refused  to  do.  No  other  action  was  taken  dur- 
ing the  term.  If  appellant  had  a  meritorious  cause  for  setting  aside 
said  order  overruling  his  motion  for  new  trial  on  the  ground  of  newly 
discovered  evidence,  and  the  court  refused  his  motion  to  file  the  same, 
he  should  then  during  the  term  have  taken  a  bill  of  exceptions  to  the 
action  of  the  court.  If  the  court  had  refused  to  allow  him  his  bill 
of  exceptions,  he  should  have  proven  up  his  bill  by  bystanders  as  pro- 
vided by  statute.  It  does  not  appear  that  he  pursued  this  course. 
After  the  adjournment  of  the  term,  and  without  any  order  to  file 
bill  of  exceptions  subsequent  to  the  term,  he  procured  a  certificate 
from  the  judge  and  appended  his  amended  motion  for  new  trial 
thereto,  and  also  appended  some  letters  and  affidavits.  We  know  of 
no  authority  of  law  which  authorizes  us  to  consider  tliese,  even  if 
it  be  conceded  that  they  contain  merit.  Accordingly  the  motion  for 
rehearing  is  denied. 

Overruled. 


H.  J.  Carbough  v.  The  State. 

No.  3430.     Decided  March  7,  1906. 

1 — ^Xnrder  in  the  Tint  Degree — ^Aocomplice — Conspiracy — Cliar^  of  Court. 

Upon  trial  for  murder  where  the  defendant  was  charged  as  an  accomplice, 
and  the  question  of  conspiracy  was  submitted  to  the  jury  as  to  whether  a  propor 
predicate  had  been  laid  for  the  admission  of  the  declarations  of  conspirators,  in 
which  the  court  used  the  word  "admissibility"  in  the  sense  of  the  word  "con- 
sideration," an  objection  that  the  court  thereby  left  the  admissibility  of  the.  testi- 
mony to  the  jury  was  untenable. 

2. — Charge  of  Court — ^Inylted  Error — ^Accomplice  Teitimony. 

Where  upon  a  trial  for  murder  the  court  erroneously  instructed  the  jury  upon 
the  question  of  accomplice  testimony,  in  failing  to  charge  that  the  accomplice 
must  not  only  be  corrol)orated  but  that  the  jury  must  believe  his  testimony  to  be 
true,  and  it  appeared  from  the  record  that  the  defendant  had  requested  a  charge 
on  this  issue  which  was  almast  identical  and  practically  the  same  in  verbiage, 
as  the  charge  given  by  the  court,  and  was  therefore  equally  erroneous.  Held,  that 
the  main  charge  of  the  court  although  erroneous  had  been  invited  by  the  defendant 
and  was  therefore  error  of  which  he  could  not  complain. 
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3. — Same — Verdict — ^Aocomplioe — ^Principal. 

Where  the  defendant  was  charged  in  the  indictment  as  an  accomplice  to  the 
offense  of  murder  committed  by  his  principal,  and  the  evidence  showed  that  said 
offense  had  been  committed  by  said  principal  and  that  the  defendant  was  an  accom- 
plice thereto,  he  was  guilty  of  said  offense  and  the  specification  in  the  verdict  of 
the  jury  that  they  found  the  defendant  guilty  as  such  accomplice  of  the  offense  of 
which  the  principal  was  guilty,  was  in  conformity  with  the  allegations  in  the  in- 
dictment and  with  the  requirements  of  the  statute. 

Appeal  from  the  District  Court  of  Camp.  Tried  below  before  the 
Hon.  P.  A.  Turner. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty, 
imprisonment  in  the  penitentiary  for  life. 

'iJie  facts  in  this  case  are  substantially  contained  in  the  opinion 
of  the  court  in  the  case  of  Wallace  v.  The  State,  46  Texas  Crim.  Rep., 
341. 

8.  M.  Long,  J.  H.  Beavers,  Leroy  M.  Wade  and  Rohton,  Ward  & 
Hutchings,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  and  Horace  W. 
Vaughan,  for  *the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  charged  as  an  ac- 
complice with  the  murder  of  J.  P.  Austin.  This  is  a  companion  case 
to  that  of  Wallace  v.  State,  13  Texas  Ct.  Rep.,  612.  The  first  ques- 
tion suggested  for  revision  is  the  charge  of  the  court,  in  which  it  is 
insisted  that  the  court  left  the  admissibility  of  the  testimony  to  the 
jury.  In  Wallace  v.  State,  supra,  it  is  stated  that  the  admissibility 
of  testimony  was  for  the  court  and  not  for  the  jury;  that  where  the 
evidence  was  introduced,  and  it  was  an  issue  whether  a  proper  predi- 
cate had  been  laid  for  it,  the  court  having  satisfied  himself  of  the 
fact  that  it  was  admissible,  the  issue  should  be  submitted  to  the  jury 
on  the  predicate  and  contradiction  of  the  predicate,  it  being  an  issue 
of  fact,  the  jury  should  decide  whether  or  not  they  should  believe 
the  predicate  for  the  State  or  that  which  contradicts  it.  In  other 
words,  if  they  should  believe  the  predicate  for  the  introduction  of  it, 
they  could  regard  the  testimony  in  making  up  their  verdict;  if  they 
should  disbelieve  or  fail  to  believe  the  predicate,  it  being  attacked, 
then  they  should  disregard  the  testimony  in  arriving  at  such  verdict. 
An  inspection  of  this  charge  convinces  us  that  the  court  conformed 
the  charge  to  the  suggestions  made  in  the  Wallace  case.  It  is  true 
that  he  used  an  expression  to  the  effect  that  he  would  leave  the 
admissibility  of  the  testimony  to  the  consideration  of  the  jury,  "under 
the  following  instructions,"  etc.  The  mere  fact  that  the  court  used 
the  word  "admissibility"  in  the  connection  stated,  does  not,  as  in  the 
former  case,  leave  the  question  of  the  admissibility  to  the  jury.  Th^ 
word  "admissibility^'  here  is  used  in  the  sense  of  leaving  it  to  their 
consideration  and  to  be  considered  by  them  "under  the  following  rules," 
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etc.    We  do  not  believe  there  is  any  error  shown  by  this  record  in 
regard  to  tliis  phase  of  the  charge. 

The  next  question  urged  for  reversal  is  the  alleged  error  of  the 
court  in  regard  to  accomplice's  testimony.  The  charge  given  has 
been  criticised  by  this  court  and  held  to  be  upon  the  weight  of  testi- 
mony in  Bell  v.  State,  47  S.  W.  Eep.,  1010;  Jones  v.  State,  7  Texas 
Ct.  Sep.,  13;  Hart  v.  State,  11  Texas  Ct.  Rep.,  190;  Washington  v. 
State,  11  Texas  Ct.  Rep.,  1028;  and  Crenshaw  v.  State,  12  Texas 
Ct.  Rep.,  758;  Burton  v.  State,  14  Texas  Ct.  Rep.,  406.  Under  these 
authorities  this  charge  is  erroneous.  The  State  meets  this  with  the 
counter  proposition  that  appellant  having  asked  the  same  charge  he 
cannot  be  heard  to  complain.  An  inspection  of  the  charge  given  and 
that  requested  by  appellant  shows  they  are  almost  identical,  at  least 
they  are  practically  the  same  in  verbiage.  The  vice  in  the  charge  is, 
that  the  court  failed  to  instruct  the  jury  that,  before  they  could  con- 
vict the  accomplice  must  not  only  be  corroborated,  but  they  must  be- 
lieve the  testimony  of  the  accomplice  to  be  true.  The  court  did  not 
instruct  the  jury  that  before  conviction  they  should  believe  the  testi- 
mony of  the  accomplice  to  be  true.  The  State  further  contends  that 
having  asked  this  charge,  it  being  the  same  as  that  given  by  the  court, 
it  comes  within  the  nature  of  what  may  be  termed  "invited  error,'* 
and  cites  the  following  authorities  in  support  of  this  proposition :  Hall 
V.  State,  28  Texas  Crim.  App.,  146;  Tuller  v.  State,  8  Texas  Crim. 
App.,  501;  Evans  v.  State,  6  Texas  Crim.  App.,  513;  Neidham  v. 
State,  19  Texas  International  &  G.  N.  Ry.  v.  Sein,  89  Texas,  63;  Mis- 
souri, K.  &  T.  Ry.  V.  Eyer,  70  S.  W.  Rep.,  529;  Galveston,  H.  &  S.  A. 
Ey.  V.  Jenkins,  69  S.  W.  Rep.,  233 ;  Texas  &  N.  0.  Ry.  v.  McDonald, 
11  Texas  Ct.  Rep.,  1015.  Ry.  v.  Sein,  supra,  was  approved  in  Digno- 
wity  V.  Elmendorf,  40  S.  W.  Rep.,  1009;  San  Antonio  Edison  Co.  v. 
Dixon,  17  Texas  Civ.  App.,  328 ;  San  Antonio  &  A.  P.  Ry.  v.  Weigers, 
22  Texas  Civ.  App.,  347;  Ry.  v.  Botts,  57  S.  W.  Rep.,  854;  M.,  K. 
&  T.  V.  Evans,  16  Texas  Civ.  App.,  73;  San  Antion  v.  Ostrom,  18 
Texas  Civ.  App.,  679 ;  I.  &  G.  N.  Ry.  v.  Newman,  40  S.  W.  Rep.,  855. 
These  latter  cases  hold  that  where  a  change  has  been  given,  although 
erroneous,  at  the  request  of  appellant,  he  cannot  complain.  Follow- 
ing and  affirming  the  rule  laid  down  in  Ry.  v.  Sein,  supra,  where  the 
charge  requested  and  refused  has  been  substantially  given  in  the  court^s 
charge,  any  error  arising  therefrom  cannot  be  questioned  by  the  party 
requesting  the  charge.  Hillsboro  v.  Jackson,  18  Texas  Civ.  App.,  326 ; 
International  &  G.  N.  Ry.  v.  Culpepper,  19  Texas  Civ.  App.,  188;  Davis 
V.  Davis,  20  Texas  Civ.  App.,  312 ;  Hardman  v.  Crawford,  3  Texas  Ct 
Rep.,  185,  64  S.  W.  Rep.,  938.  These  authorities  would  seem  to  settle 
two  propositions :  First,  where  the  charge,  although  erroneous,  had  been 
given  at  the  instance  or  invitation  of  the  party  complaining,  it  is  not 
*  error  of  which  he  can  complain,  or  that  would  bring  about  a  reversal. 
Second,  where  the  charge  as  given  is  the  same  as  that  requested,  it  is  not 
error  to  refuse  the  requested  instruction,  nor  will  the  court  reverse,  be- 
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cause  the  original  charge  is  wrong.  This  question  was  fully  discussed 
by  the  Supreme  Court  in  I.  &  G.  N.  By.  v.  Sein,  supra,  where  this  lan- 
guage is  used :  ^^It  is  a  general  rule  that  when  counsel  has  requested  the 
court-  to  charge  a  given  proposition  of  law  and  it  is  given,  if  the  charge 
requested  and  given  is  erroneous,  such  error  cannot  be  taken  advantage 
of  by  the  party  whose  counsel  made  the  request.  The  question  now 
before  the  court  is  in  substance,  if  in  the  course  of  a  trial  counsel 
requests  the  court  to  give  an  instruction  to  the  jury,  which  is  refused, 
but  which  in  whole  or  in  part  is  embraced  in  the  charge  of  the  court, 
can  the  counsel  or  the  party  for  whom  he  acts  question  the  correctness 
of  the  charge  given  by  the  court  in  so  far  as  it  conforms  to  the  request 
made?  This  question  has  often  been  before  appellate  courts,  and  has 
uniformly,  so  far  as  we  are  able  to  find,  been  held  against  the  right  of 
a  party  or  his  counsel  upon  appeal,  to  call  in  question  a  ruling  of 
the  trial  court  which  was  made  at  his  suggestion;  and  it  has  been 
generally  held  that  when  a  charge  requested,  but  refused,  was  embraced 
in  the  general  charge  of  the  court,  any  error  arising  therefrom  could 
not  be  questioned  by  the  party  who  requested  the  charge.  Elliott  App. 
Proc.,  sec.  627 ;  Tucker  v.  Baldwin,  13  Conn.,  136 ;  Alberts  v.  Vernon, 
96  Mich.,  549;  Little  Bock  &  M.  By.  v.  Moseley,  56  Fed.  Bep.,  1009; 
Haggard  v.  German  Ins.  Co.,  53  Mo.  App.,  106;  Eastman  v.  Curtis 
(Vt.),  32  Atl.  Bep.,  232;  Stevens  v.  Crane,  116  Mo.,  408;  Silsby  v. 
Michigan  Car  Co.,  54  N.  W.  Bep.,  761;  Ft.  Scott,  W.  &  W.  By.  v.  Fort- 
ney,  51  Kan.,  287.  The  principle  upon  which  these  decisions  rest  is 
that,  although  the  charge  requested  was  refused  by  the  court,  yet,  if  the 
same  proposition  is  embodied  in  the  charge  given  by  the  court,  it  will 
be  presumed  that  the  charge  as  given  was  so  given  in  compliance  with  the 
request  made.^'  In  the  later  case  of  M.,  K.  &  T.  By.  v.  Eyer  et  al.,  supra, 
the  question  again  came  under  review  before  the  Supreme  Court.  Speak- 
ing of  invited  error,  Chief  Justice  Gaines,  delivering  the  opinion  of  the 
court,  said :  "The  rule  in  question  is  but  a  deduction  from  the  doctrine 
of  estoppel.  'WTiere  a  party  by  a  request  for  a  ruling  leads  the  court 
into  error,  he  should  be  precluded  from  claiming  a  reversal  of  the  judg- 
ment by  reason  of  the  error  so  committed.  To  hold  otherwise  would 
be  to  permit  him  to  take  advantage  of  his  own  wrong.  Where  the  court, 
upon  the  trial  is  requested  to  aflSrm  a  proposition  of  law  in  the  charge, 
and  it  is  so  affirmed  the  rule  applies.*'  Such  was  the  case  of  Interna- 
tional &  G.  N.  Bailroad  Co.  v.  Sein,  89  Texas,  63.  This  is  the  last 
enunciation  of  this  doctrine  that  has  been  called  to  our  attention  at  the 
hands  of  the  Supreme  Court.  Numerous  decisions  have  been  cited  supra, 
from  this  and  the  Courts  of  Civil  Appeals  of  this  State,  affirming  the 
doctrine  laid  down  by  these  decisions.  If  the  rule  is  correct,  and  it 
seems  the  authorities  cited  settle  it,  it  is  not  reversible  error  that  there 
may  be  some  omission  or  some  defect  in  the  requested  charge  given, 
and  the  authorities  seem  to  place  it  upon  the  ground  that  the  party 
complaining  is  estopped,  and  by  asking  the  special  charge,  whether  given 
or  refused,  affirms  the  proposition  laid  down  by  the  court  in  the  charge 
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given.     Tested  by  these  authorities  and  this  rule,  appellant's  assigned 
error  is  not  well  taken. 

The  last  error  relied  upon  is  the  insufficiency  of  the  verdict  of  the 
jury,  which  is  in  the  following  language :  "We  the  jury  find  the  defend- 
ant, H.  J.  Carbough,  guilty  of  being  an  accomplice  to  the  offense  of 
murder  in  the  first  degree,  as  charged  in  the  indictment.  T.  C.  Wal- 
lace being  the  principal  that  committed  said  offense  of  murder  in  the 
first  degree  by  unlawfully  with  his  express  malice,  killing  J.  P.  Austin. 
We  assess  the  punishment  of  defendant  at  confinement  in  the  peni- 
tentiary for  life."  The  supposed  defect  in  the  verdict  is  that  it  finds 
him  guilty  of  accomplice  to  murder  in  the  first  degree,  instead  of  find- 
ing him  directly  guilty  of  murder  in  the  first  degree.  He  cites  in 
support  of  this  contention,  Carlisle  v.  State,  31  Texas  Crim.  Eep.,  537; 
Dent  V.  State,  65  S.  W.  Eep.,  631 ;  Wilkerson  v.  State,  57  S.  W.  Eep., 
962;  Thomas  v.  State,  62  S.  W.  Eep.,  920.  The  point  in  the  Carlisle 
case  was  as  to  where  the  venue  should  be  laid,  where  the  party  was  an 
accomplice  to  murder,  he  not  being  present.  Carlisle's  acts  as  such 
accomplice  were  in  Collin  County,  whereas  the  homicide  occurred  in 
Grayson  County.  Carlisle  was  not  present  at  the  scene  of  the  homicide. 
The  court  held  that  he  was  guilty  of  tlie  murder  by  reason  of  his  acts 
as  an  accomplice,  and  that  the  venue  was  in  the  county  of  the  homicide. 
The  opinion  was  delivered  by  Presiding  Judge  Hurt,  and  has  been  fol- 
lowed by  the  authorities  cited  supra.  It  is  urged  that  there  is  no  such 
offense  as  accomplice,  because  it  has  not  been  defined  by  our  statute. 
Such  is  the  decision  in  the  Carlisle  and  subsequent  cases.  However,  the 
decision  was  to  the  contrary  prior  to  the  Carlisle  case.  Appellant  urges 
that  as  there  is  no  such  offense  as  accomplice,  therefore  the  recitation  in 
the  verdict  that  defendant  is  guilty  of  accomplice  to  murder  in  the 
first  degree,  finds  him  guilty  of  an  offense  unknown  to  the  law.  The 
Thomas  case,  supra,  was  reversed  on  the  informality  of  the  verdict, 
because  it  failed  to  find  the  specific  degree  of  murder;  otherwise  it  was 
practically  the  same  verdict  as  the  one  in  this  case.  We  believe  that 
the  verdict  is  not  only  sufficient  and  intelligible,  but  in  form  it  is  good. 
As  there  is  no  such  offense  as  accomplice,  it  would  follow  that  whenever 
a  party  is  charged  with  being  an  accomplice  it  must  be  to  some  par- 
ticular offense,  as  murder  or  rape,  or  robbery,  or  any  other  offense  that 
may  be  denounced  by  the  statute,  and  the  punishment  of  the  party  is 
the  same  as  that  of  the  principal  actor.  Therefore,  it  takes  two  facts 
to  constitute  the  accomplice  guilty;  first,  that  he  advise  the  principal 
to  commit  the  offense  and  second,  that  the  principal  did  commit  it:  the 
accomplice  not  being  present  and  aiding.  It  occurs  to  us  that  it  would 
be  necessary  to  charge  in  the  indictment  that  the  party  was  an  accom- 
plice to  a  specific  offense  committed  by  his  principal.  It  would  also 
necessarily  follow  that,  in  order  to  constitute  him  guilty,  the  principal 
must  commit  the  offense,  and  the  offense  having  been  committed  by 
the  principal,  the  accomplice  is  guilty  of  such  offense.  If  this  is  cor- 
rect, then  the  specification  in  the  verdict  by  the  jury  that  they  find  the 
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accomplice  guilty  as  such  accomplice  of  the  olfense  of  which  the  princi- 
pal is  guilty,  would  be  in  conformity  with  the  allegations  in  the  indict- 
ment and  with  the  requirements  of  the  statute. 

We  believe  the  testimony  is  suflBcient  to  justify  the  jury  in  finding 
their  verdict.  These  are  the  questions  submitted  by  appellant  in  his 
brief.  Finding  no  reversible  error  in  the  record,  the  judgment  is  af- 
firmed. 

Affirmed. 


W.  W.  Jenkins  v.  The  State. 

No.  3527.     Decided  March  7,  1900. 

1. — ^Xvrder  in  the  First  Deirree— Continuanoe — ^Inunateriality  of  Testimony. 
Where  upon  a  trial  for  murder,  the  defendant  set  out  in  his  motion  for  con- 
tinuance testimony  that  deceased  might  have  been  killed  by  some  other  person  than 
defendant,  but  upon  examination  of  the  statement  of  facts,  it  was  disclosed  on 
appeal  that  this  character  of  testimony  was  introduced,  there  was  no  error  in 
overruling  the  motion.  Nor  was  there  error  in  refusing  the  continuance,  where 
the  facts  exi>ected  to  be  proved  by  the  absent  witness  were  conceded  by  the  State ; 
neither  was  it  material  that  another  absent  witness  had  seen  a  certain  party  on 
horseback  near  the  place  of  the  homicide. 

2. — ^Xnrder  in  the  Second  Degree — Charge  of  Court — Cironnutantial  Eyidenee. 
Upon  trial  for  murder  where  the  evidence  showed  an  assassination,  there  was 
no  error  in  not  submitting  a  charge  on  murder  in  the  second  degree.  Nor  was  it 
error  to  refuse  a  charge  on  circumstantial  evidence  where  the  evidence  is  posi- 
tive as  to  the  identification  of  defendant. 

8d — Same— Aoeomplice— Concealment. 

Where  upon  a  trial  for  murder,  the  evidence  showed  that  the  chief  State's  wit- 
ness on  the  night  of  the  homicide  at  the  inquest  had  denied  any  knowledge  of  who 
did  the  shooting,  but  on  the  trial  explained  why  he  did  this,  and  then  identified 
the  defendant  as  the  party  who  did  the  shooting,  there  w^as  no  error  in  refusing 
to  charge  on  accomplice  testimony.  Mere  concealment  of  a  crime  does  not  make 
one  an  accomplice. 

4. — Same— IKiscondnct  of  Jury — Defendant  as  a  Witness. 

Upon  a  trial  for  murder,  after  the  jury  had  retired  to  consider  their  verdict, 
one  of  the  jurors  asked  why  the  defendant  had  not  testified,  and  another  imme- 
diately replied  that  the  jury  were  not  to  consider  this  question  in  the  case,  as  the 
defendant  had  a  right  to  swear  or  not  to  swear;  such  matter  afforded  no  cause 
for  a  reversal.  . 

5. — Same — Argnment  of  Counsel — ^Allusions  to  Extraneous  IKatters. 
'  Where  from  the  nature  of  the  case  the  argument  of  couuhcI  used,  whether  it  be 
a  fact  stated  pertaining  to  the  case  itself,  or  the  injection  of^me  illustration  or 
inflammatory  statement,  obviously  calculated  to  prove  hurtful  in  the  case  to  the 
defendant,  a  conviction  should  be  reversed,  although  no  written  charge  was  asked 
on  the  subject,  and  no  exception  taken  to  the  refusal  of  the  court  to  give  the 
same. 

6^ — Same — Case  Stated. 

Where  upon  trial  for  murder,  the  critical  point  in  the  case  was  the  identifica- 
tion of  the  defendant  as  being  the  party  who  fired  the  shot  which  slew  the  de- 
ceased, it  was  reversible  error  to  permit  the  State's  attorney  in  his  argument  to 
reinforce  this  point  in  the  State's  case,  by  an  illustration  within  the  observation 
or  experience  of  the  State's  counsel,  and  which  had  occurred  in  the  locality  of  the 
trial,  and  under  a  judge  whose  approval,  from  Jiis  high  character  gave  sanction 
to  the  illustration ;  and  to  permit  the  State's  counsel  to  give  the  details  of  this 
transaction  and  identification,  which   were  very  similar  to   those   presented   in 
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the  case  on  trial,  and  to  assert  the  statement  that  the  identification  of  the  defend- 
ant in  the  extraneous  case  must  have  been  true,  because  he  confessed  on  the 
scaffold ;  and  this,  although  no  charge  to  ignore  this  argument  was  requested. 

Appeal  from  the  District  Court  of  Panola.  Tried  below  before  the 
Hon.  Richard  B.  Levy. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty, 
imprisonment  in  the  penitentiary  for  life. 

The  opinion  states  the  case. 

Buford  &  Buford,  J.  W.  McDavid,  A.  G.  Brooke,  W.  R,  Anderson, 
and  R.  T.  Brown,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON",  Judge. — Appellant  was  convicted  of  murder  in  the 
first  degree,  and  his  punishment  assessed  at  confinement  in  the  peni- 
tentiary for  life;  hence  this  appeal. 

It  appears  from  the  evidence  that  appellant  bore  a  grudge  against 
deceased  for  some  time  preceding  the  homicide,  and  that  appellant  made 
various  threats  at  different  times  against  the  life  of  deceased.  The 
evidnce  also  shows  that  deceased  and  the  sons  of  appellant  were  at  outs 
and  on  one  occasion,  a  difficulty  occurred  between  them.  Deceased  is 
shown  to  have  borne  animosity  against  appellant  also.  Deceased, 
Lee  Langford  (a  young  man),  and  appellant  (justice  of  the  peace), 
both  lived  near  the  little  town  of  Mt.  Enterprise,  in  Rusk  County. 
On  the  evening  of  the  homicide  appellant  was  drinking,  and  to  several 
persons  made  dire  threats  to  take  the  life  of  deceased.  On  that  night, 
deceased  and  Will  Bussey  were  going  hunting.  They  went  by  Mt. 
Enterprise  to  get  some  tobacco.  They  first  went  to  March  &  Co.'s  store, 
and  then  went  to  the  store  of  J.  T.  Scroggins,  where  Alfred  BuUard 
was  clerking.  Several  persons  were  in  the  store  when  they  first  came 
in,  but  they  all  left,  leaving  Alfred  Bullard,  Bussey  and  appellant  in 
the  store.  Bussey  bought  some  cider,  and  he  and  deceased  were  stand- 
ing at  the  counter  drinking  the  saijie.  The  counter  ran  north  and  south 
in  the  room.  The  door  was  in  the  east.  Bullard  (the  clerk)  was  on 
the  west  side  of  the  counter.  Deceased  was  standing  toward  the 
north  end  of  the  counter,  and  Bussey  was  standing  four  or  five  feet 
distant  from  him,  toward  the  south  end  of  the  counter.  Deceased's 
back  was  towards  the  door.  Bjissey  turned  rather  sideways,  toward 
deceased,  and,  according  to  his  testimony,  was  in  a  condition  to  look 
toward  the  front  of  the  building,  and  was  looking  toward  the  front 
of  the  building  when  the  firing  occurred.  In  this  position  of  the 
parties  a  shot  was  fired  from  the  door,  and  struck  deceased  in  the 
back  which  caused  his  death;  whoever  shot  deceased  immediately  left. 
Appellant  was  arrested  the  next  day  for  the  homicide.  On  the  trial 
the  State  relied  on  the  circumstances  showing  a  feud  between  the 
parties  and  threats  by  appellant  against  deceased;  and  on  the  positive 
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teetiinony  of  Bussey,  who  stated  that  he  recognized  appellant  as  the 
party  who  fired  the  shot  from  the  flash  of  the  gun.  This  witness 
states  that  he  was  standing  sorter  facing  Langford,  and  looking  toward 
the  door  when  the  gun  fired.  By  its  flash,  and  the  light  therefrom, 
he  recognized  appellant  as  the  man  who  fired  the  gun.  He  seemed 
at  the  time  to  be  standing  about  the  edge  of  the  gallery.  The  muzzle 
of  the  gun  appeared  to  be  about  six  feet  from  the  door  of  the  store. 
It  was  a  dark  night  and  raining  some.  It  was  shown  in  connection 
with  his  testimony  that  there  was  an  inquest  held  over  the  body  of 
deceased  that  night;  and  witness  testified  tiiat  he  did  not  know  who  it 
was  that  killed  deceased.  He  explains  this  by  stating  that  he  told 
his  father  about  it  that  night,  and  upon  his  advice,  and  because  he 
was  afraid  appellant  and  his  sons  would  use  violence  on  him  if  he 
told  what  he  knew,  he  did  not  tell  that  he  recognized  appellant  until 
he  went  before  the  grand  jury. 

Appellant  relied  on  an  alibi,  which  he  proved  by  a  number  of  wit- 
nesses and  also  that  other  persons  had  animosity  against  deceased  and 
were  likely  to  have  done  the  killing.  This  is  a  sufficient  statement 
of  the  case  to  discuss  the  propositions  arising  from  the  assignments 
of  error. 

Appellant  made  a  motion  for  continuance  for  the  want  of  the  testi- 
mony of  Wm.  Presley,  John  Eipley  and  Dr.  S.  H.  Barnhara.  It  is 
shown  in  the  application  that  in  response  thereto,  the  State  said  it 
would  have  the  vdtnesses  for  whom  appellant  craved  a  continuance 
brought  into  court,  so  that  they  might  t^tify.  A  number  were  brought 
in,  but  the  three  mentioned  were  not  procured.  It  may  be  conceded 
that  the  diligence  was  suflScient.  Appellant  said  he  could  prove  by 
the  absent  witness  Presley,  that  he  went  from  Weston,  Texas,  to 
Mt.  Enterprise,  to  try  to  get  Langford  (deceased)  to  marry  Ada 
Singleton;  that  he  failed  to  do  so;  that  he  conferred  with  defendant, 
who  was  justice  of  the  peace  at  Mt.  Enterprise,  about  instituting  a 
proceeding  for  seduction  against  Lee  Langford,  and  conferred  with 
thie  prosecuting  oflBcers  of  Rusk  County  about  instituting  proceedings, 
and  had  complaint  prepared.  In  this  connection  it  may  be  stated 
that  one  portion  of  appellant's  defense  consisted  in  -showing  that  de- 
ceased may  have  been  killed  by  some  person  on  account  of  said  seduc- 
tion. An  examination  of  the  statement  of  facts  discloses  that  this 
character  of  testimony  was  introduced  with  reference  to  what  Presley 
did,  about  going  from  Weston  to  Mt.  Enterprise  to  induce  Langford 
to  marry  Ada  Singleton,  and  that  he  refused  to  do  so;  and  there 
was  no  controversy  on  this  subject. 

Appellant  said  he  proposed  to  prove  by  John  Eipley  that  he  was 
the  last  person  who  left  the  store  just  before  the  shooting;  that  said 
witness  will  also  state  that  defendant  left  the  store  sometime  before 
he  did,  and  that  there  was  no  person  in  the  store,  except  deceased. 
Will  Bussey  and  Alfred  Bullard  when  he  left.  A  few  minutes  after 
he  left  the  store  the  gun  fired.     These  facts  were  conceded  by  the 
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State,  and  we  fail  to  see  how  his  testimony  would  have  been  material. 

It  was  also  proposed  to  prove  by  Dr.  Bamham,  that  at  the  time  of 
the  homicide  he  was  sitting  on  the  gallery  of  a  house,  about  seventy- 
five  yards  west  of  the  place  where  the  killing  occurred;  and  that 
immediately  thereafter  a  single  horseman  passed  rapidly  in  front  of 
the  house,  going  southeast  from  tlie  place  of  the  killing.  We  fail  to 
see  how  this  fact  was  material,  either  of  itself  or  in  connection  with 
the  testimony  shown  in  the  statement  of  facts.  We  do  not  believe 
the  court  erred  in  overruling  the  motion  for  continuance. 

Appellant  complains  because  the  court  did  not  charge  on  murder 
in  the  second  degree.  We  do  not  believe  that  the  facts  show  this  to 
have  been  a  case  in  which  murder  in  the  second  degree  was  involved. 
Whoever  shot  deceased  did  so  in  the  role  of  an  assassin.  He  prepared 
himself  beforehand,  hunted  deceased,  and  shot  him  from  the  darkness. 
Ijeslie  V.  State,  49  S.  W.  Rep.,  73;  Morgan  v.  State,  31  Texas  Crim. 
Rep.,  1;  Beard  v.  State,  41  Texas  Crim.  Rep.,  173;  Whitfield  v.  State, 
40  Texas  Crim.  Rep.,  14;  White  v.  State,  40  Texas  Crim.  Rep.,  366. 

Appellant  also  complains  because  the  court  failed  to  charge  on 
circumstantial  evidence.  The  fact  that  Bussey  testified  positively 
identifying  appellant  as  the  shooter  and  slayer  of  deceased,  takes  this 
case  out  of  the  realm  of  circumstantial  evidence. 

Appellant  also  insists  the  court  erred  in  failing  and  refusing  to 
charge  the  law  applicable  to  accomplice's  testimony  and  the  corrobora- 
tion thereof,  contending  that  Bussey  was  an  accomplice,  because  on 
the  night  of  the  homicide  at  the  inquest  he  denied  any  knowledge  of 
who  did  the  shooting.  Mere  concealment  of  a  crime  does  not  make 
one  an  accomplice.  This  appears  to  be  all  that  the  witness  Bussey 
did,  and  he  explains  why  he  did  this.  We  do  not  believe  the  court  erred 
in  refusing  to  charge  on  accomplice  testimony  with  reference  to  this 
witness. 

The  court  did  not  err  in  refusing  to  give  special  requested  instruc- 
tions. In  so  far  as  applicable  to  this  case  they  were  given  in  the 
main  charge  of  the  court. 

Appellant  also  urges  as  a  ground  for  the  reversal  of  this  case  the 
misconduct  of  the  jury  in  discussing  appellant's  failure  to  testify. 
After  the  trial  the  juror  Bellamy  made  an  affidavit  raising  this  ques- 
tion, and  issue  was  joined  by  the  State,  and  the  court  heard  testimony 
pro  and  con  on  this  subject.  We  gather  from  this  testimony  that 
something  was  said  by  some  juror  (not  identified)  in  connection  with 
the  reading  of  the  charge  by  the  jury  on  this  subject,  in  regard  to  the 
failure  of  defendant  to  testify.  One  of  the  jurors  said,  "Why  didn't 
the  old  man  get  on  the  stand?"  And  in  this  connection,  it  was 
immediately  replied,  '^Ve  are  not  to  consider  that  in  this  case.^'  Or 
according  to  the  language  of  one  of  the  witnesses,  it  was  replied, 
"that  is  not  to  be  considered,  the  defendant  has  a  right  to  swear  or 
not  to  swear."  Bellamy  (on  whose  affidavit  the  question  was  raised) 
on  examination  stated    that  the  matter  was  spoken  of  by  some  one; 
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did  not  remember  who,  several  spoke  of  it;  could  not  say  just  what 
was  said  about  it.  The  remark  was  made  the  first  or  seqond  evening 
after  the  charge  was  read  by  Jim/  Williams.  He  said  that  was  not  to 
be  considered;  and  it  was  not  discussed  any  more.  As  we  understand, 
the  consensus  of  the  testimony  showed,  that  in  connection  with  the 
reading  of  the  charge  with  reference  to  defendant's  right  to  testify,  the 
remark  or  inquiry  was  made,  why  didn't  defendant  testify?  And 
there  was  an  immediate  reply  to  the  effect  that  that  matter  was  not 
to  be  discussed  or  considered  by  the  jury.  A  number  of  cases  are 
referred  to  by  appellant  to  sustain  his  contention,  to  wit:  Tate  v. 
State,  38  Texas  Crim'.  Rep.,  261,  42  S.  W.  Rep.,  595,  35  Texas  Crim. 
Rep.,  231 ;  Wilson  v.  State,  39  Texas  Crim.  Rep.,  365,  46  S.  W.  Rep., 
251 ;  Thorpe  v.  State,  50  S.  W.  Rep.,  383,  40  Texas  Crim.  Rep.,  346 ; 
Rogers  v.  State,  55  S.  W.  Rep.,  817.  In  Tate's  case,  there  was  a 
discussion  in  the  juiy  room  about  defendant's  failure  to  testify  to  a 
greater  extent  than  is  here  manifested,  and  the  same  was  used  as  a 
circumstance  against  appellant.  In  Wilson  case  it  was  also  shown 
that  there  was  a  discussion  of  appellant's  failure  to  testify,  and  the 
circumstances  show  that  his  failure  to  testify  was  used  as  a  circum- 
stance against  him;  and  so  in  Thorpe's  case.  The  same  may  be  said 
of  the  Rogers  case.  This  case  would  appear  to  come  within  the  rule 
laid  down  in  Leslie  v.  State,  49  S.  W.  Rep.,  73;  and  Mason  v.  State, 
10  Texas  Ct.  Rep.,  900.  In  those  cases  it  was  held  that  the  mere 
mention  in  the  jury  room  of  the  defendant's  failure  to  testify,  wlien 
this  was  immediately  rebuked,  and  the  statement  made  that  the  matter 
was  not  to  be  considered,  would  not  afford  cause  for  reversal.  We 
understand  tliis  was  what  occurred  as  to  this  matter  in  the  jury  room. 
During  the  trial,  and  while  the  district  attorney  was  making  his 
closing  argument  for  the  State,  he  said:  "The  defendant's  counsel 
contend  that  the  State's  witness  Bussey,  could  not  have  seen  the 
defendant  by  the  flash  of  the  gun,  as  he  has  testified  that  he  did. 
Now  gentlemen  of  the  jury,  you  all  remember  Judge  Booty,  who 
used  to  live  here  among  you  all;  and  was  at  one  time  judge  of  this 
court.  While  he  was  judge  he  tried  a  case  in  Harrison  County  in 
which  the  only  witness  for  the  State  testified  that  he  saw  the  defendant 
by  the  flash  of  the  gun,  and  recognized  him;  that  the  defendant  in 
that  case  had  a  red  handkerchief  tied  around  his  neck,  which  the 
witness  also  saw  by  the  flash  of  the  gun.  The  defendant's  counsel 
contended  in  that  case  just  as  they  do  in  this  case,  that  it  was  impos- 
sible for  the  witness  to  have  seen  it  by  the  flash  of  the  gun.  The 
defendant  in  that  case  was  convicted  for  murder  in  the  first  degree, 
and  his  punishment  assessed  at  death,  and  on  the  scaffold,  when  he 
was  hanged,  he  made  a  confession  in  which  he  admitted  that  he  killed 
the  deceased  just  as  the  witness  had  testified  he  did;  and  that  he  had 
around  his  neck  at  the  time  a  red  handkerchief,  just  as  the  witness 
had  said."  Defendant  objected  to  the  remarks  of  the  district  attorney, 
because  they  were  outside  the  record,  and  nothing  in  the  record  justified 
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them,  and  were  prejudicial  to  defendant  and  calculated  to  mislead  the 
minds  of  the  jury  from  the  evidence  in  the  case.  Defendant  verbally 
asked  the  court  to  instruct  the  jury,  that  they  would  not  consider  the 
same,  and  confine  tlie  district  attorney  in  his  remarks  to  the  record 
in  the  case,  which,  according  to  the  bill,  the  court  failed  to  do.  How- 
ever, the  court  explains,  "that  the  court  verbally  stated  at  the  time 
to  tiie  jury  that  tliey  must  not  be  influenced  by  or  consider  other 
cases  against  the  evidence  in  this  case  on  trial/'  In  support  of  his 
contention,  appellant  refers  us  to  Fuller  v.  State,  17  S.  W.  Sep.,  1108; 
Exon  V.  State,  33  Texas  Crim.  Eep.,  461,  26  S.  W.  Eep.,  1088; 
Baughman  v.  State,  14  Texas  Ct.  Bep.,  254;  Coleman  v.  State,  14 
Texas  Ct.  Eep.,  371. 

In  Fuller's  case  the  district  attorney  stated  that  deceased  was  a 
poor  man,  and  defendant  had  brutally  murdered  him  (deceased)  because 
he  was  a  poor  man,  would  not  work  and  had  married  the  defendant's 
daughter;  that  he  violated  no  law  in  marrying  the  defendant's  daugh- 
ter, for  he  had  a  written  order  for  the  license.  And  again,  he  stated, 
that  defendant's  lawyers  had  called  the  dead  man  a  devil;  that  this 
was  an  old  dodge;  that  cases  like  this  had  occurred  in  Van  Zandt 
County,  and  defendant's  lawyers  in  this  case  had  gotten  their  man 
clear  by  denouncing  them  as  devils.  If  you  acquit  this  defendant, 
gentlemen.  Van  Zandt  County  will  run  in  blood.  The  foundations 
of  the  Republic  will  be  sapped,  and  the  government  which  our  fathers 
fought,  died  and  bled  for  will  be  wrecked."  The  court  condemns  this 
line  of  argument  and  refers  to  a  number  of  authorities  in  support 
thereof.  In  said  case  it  was  further  said:  ''That  this  is  not  a  case 
which  calls  for  mercy  at  the  hands  of  the  jury.  Mercy  has  already 
been  extended  to  the  defendant  by  the  verdict  of  the  former  jury. 
Had  not  the  State's  case  been  compromised  by  the  verdict  of  the  former 
jury,  the  State  would  have  a  case  of  murder  in  the  first  degree.  You 
cannot  convict  of  murder  in  the  first  degree  as  it  is,  but  you  are 
asked  to  duplicate  the  verdict  of  the  former  jury.  There  is  nothing 
less  than  murder  in  the  first  degree  here,  and  I  know  it."  The  court, 
after  quoting  the  article  of  the  Code  which  prohibits  an  allusion  to 
the  former  verdict  of  conviction,  say:  "The  argument  of  the  district 
attorney  in  this  particular  constitutes  reversible  error,  if  there  were 
no  other  error  in  the  case."  Evidently  drawing  a  distinction  between 
the  former  bills  and  the  last  one  as  to  the  reversible  character  of  the 
remarks. 

In  Exon's  case,  33  Texas  Crim.  Eep.,  461,  26  S.  W.  Rep.,  1088 
(which  was  a  rape  case)  the  allegation  being  rape  by  appellant  on 
his  stepdaughter,  defendant's  wife  testified  on  his  behalf  that  she 
had  never  seen  them  in  a  compromising  position.  On  cross-examination 
she  was  asked,  if  she  had  not  sworn  to  the  contrary  before  the  grand 
jury.  The  question  was  excluded;  but  the  prosecuting  attorney  stated 
in  argument  that  the  whole  grand  juiy  would  swear  to  such  fact. 
It  was  held  in  that  case,  that  the  failure  to  exclude  such  statement 
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or  caution  the  jury  that  it  only  went  to  the  credibility  of  the  witness, 
was  error. 

In  Baughman's  case,  supra,  the  prosecuting  attorney  pointed  his 
finger  at  defendant,  and  said,  "He  knows  whether  or  not  he  was 
indicted  in  the  federal  court  at  Tyler.'*  The  court  say,  that  this 
remark  should  not  have  been  made.  Whether  appellant  was  indicted 
in  the  federal  court  or  not  is  immaterial  in  the  case.  It  could  not 
have  been  evidence  on  the  trial,  and  if  offered  should  have  been  ex- 
cluded. That  an  attorney  in  his  argument  would  not  be  permitted 
to  make  statements  to  the  jury  not  admissible  in  evidence  if  the 
statements  of  the  attorney  were  with  reference  to  such  facts.  AU 
of  said  cases  were  reversed  on  other  grounds,  and  they  can  hardly  be 
considered  as  holding  that  the  reversal  was  predicated  on  the  mis- 
conduct of  the  prosecuting  attorney  in  argument  alone. 

In  Coleman's  case,  the  bill  of  exceptions  shows  that  the  remarks 
of  the  district  attorney  were  with  reference  to  the  Spencer  case;  and 
the  language  used  was,  as  follows:  '^Defendant's  counsel  claim  the 
fact  that  the  defendant  told  the  officers  about  the  occurrence,  and 
surrendered,  was  proof  of  his  innocence/*  The  district  attorney,  in 
reply,  stated,  that  he  knew  of  a  case  of  a  negro  named  Spencer;  and 
that  counsel  for  defendant  and  some  of  the  jury  knew  of  said  case — 
where  defendant  came  across  the  river  to  Eed  River  County,  sur- 
rendered to  tlie  officers,  and  was  subsequently  convicted  and  sent  to 
the  penitentiary  for  ninety-nine  years.  The  court  in  signing  the 
bill  explained  that  he  instructed  the  jury  not  to  consider  the  remarks 
of  the  district  attorney.  The  court  say:  "These  remarks  were  highly 
improper,  and  the  objection  to  them  should  have  been  sustained  at 
once.  It  is  true  that  the  court  withdrew  the  remarks,  or  rather  in- 
structed the  jury  to  disregard  them,  still  the  remarks*  were  made  and 
evidently  found  lodgment  in  the  minds  of  the  jury.  If  the  facts 
stated  by  the  district  attorney  in  his  argument  had  been  introduced 
and  offered  before  the  jury,  they  woidd  have  been  clearly  inadmissible, 
and  the  admission  of  them  before  the  jury  would  have  required  a 
reversal  of  the  judgment.**  The  court  tiien  proceeds  to  say:  '^hy 
matters  of  this  sort  should  continually  occur  in  the  trial  of  cases 
we  do  not  understand.  Under  the  theories  of  our  criminal  jurispru- 
dence, every  case  should  be  tried  upon  the  basic  principle  of  our  law, 
which  is  the  presumption  of  innocence  and  reasonable  doubt;  and  all 
matters  that  infringe  those  rules  should  be  carefully  excluded  from 
the  jury,  whether  in  evidence  or  argument.  It  hardly  answers  this 
sort  of  erroneous  proceedings,  that  subsequently  the  court  withdraws 
the  matter  from  the  consideration  of  the  jury.  It  may  or  may  not; 
it  is  owing  to  the  seriousness  of  the  statements.  But  these  matters 
have  become  so  frequent,  and  we  find  them  in.  so  many  records  that 
we  feel  called  upon  to  discountenance  them.  Trial  courts  should 
promptly  suppress  such  remarks  and  argument,  and  attorneys  refrain 
from  using  them,  to  the  end  that  only  fair  and  legitimate  testimony 
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and  argument  may  be  considered  by  the  jury  in  the  disposition  of 
cases  involving  life  and  liberty."  This  case  was  also  reversed  on 
other  matters,  and  we  can  hardly  tell  from  the  language  here  used 
whether  this  court  would  have  reversed  on  said  argument  alone. 

It  may  be  stated  that  there  are  a  number  of  cases  in  which  improper 
arguments  of  counsel  alone  is  such  error  as  demands  a  reversal.  Tillery 
V.  State,  24  Texas  Crim.  App.,  251;  Hatch  v.  State,  8  Texas  Crim. 
App.,  416;  Laubach  v.  State,  12  Texas  Crim.  App.,  583;  Moorp  v. 
State,  21  Texas  Crim.  App.,  666;  Crow  v.  State,  33  Texas  Crim,  Rep., 
264.  But  these  were  all  cases  in  which  the  allusion  in  the  argument 
was  to  some  matter  involved  in  the  case  then  on  trial.  As  in  Hatch's 
and  Moore's  case,  the  argument  was  about  former  trials,  convictions 
and  reversal  of  case  then  on  trial.  And  in  Laubach's  case,  the  argu- 
ment was  to  what  absent  witnesses  had  told  the  district  attorney  they 
would  swear  were  they  present.  The  Crow  case  referred  to  the  finality 
of  an  acquittal  and  remedy  by  appeal  in  case  of  conviction  in  the 
particular  case  then  on  trial.  The  district  attorney  stated  to  the  jury, 
that  appellant  would  have  some  relief  if  he  should  be  wrongfully 
convicted ;  that  he  could  apply  for  a  new  trial  and  prosecute  an  appeal ; 
but  if  the  jury  should  wrongfully  acquit  defendant,  the  State  had  no 
remedy. 

In  Rutherford's  case,  67  S.  W.  Rep.,  100,  which  was  a  prosecution 
for  murder,  a  person,  whose  name  appeared  endorsed  on  the  back  of 
the  indictment,  was  called  as  a  witness  by  the  State,  and  sworn,  but 
was  not  placed  on  the  stand.  Defendant  testified  that  he  was  not 
expecting  deceased  to  come  to  the  place  where  the  killing  occurred, 
but  came  upon  him  unexpectedly,  and  there  was  no  evidence  of  a 
conspiracy  between  defendant  and  the  witness  to  induce  deceased  to 
go  to  the  place  of  the  killing.  In  that  case,  it  was  held  error  for  the 
district  attorney  to  state,  in  his  closing  argument,  that  if  there  was 
such  conspiracy,  it  would  have  been  proven  by  the  witness;  that  he 
knew  what  he  was  talking  about,  and  that  the  reason  he  did  not  put 
the  witness  on  the  stand  was  that,  if  she  deceived  him  he  could  not 
contradict  her.  The  court  said  in  that  case,  that  it  was  not  com- 
petent for  the  district  attorney  to  assert  that  such  a  conspiracy  could 
have  been  proven  by  a  witness  who  was  not  placed  on  the  stand. 
In  that  case  appellant  orally  requested  the  court  to  instruct  the  jury 
to  disregard  the  argument  and  statement  of  the  district  attorney. 
The  court  refused  to  give  the  requested  instruction  on  the  subject. 
The  case  appears  to  have  been  reversed,  among  other  things,  on  this 
ground.  However,  this  was  a  direct  allusion  to  the  case  then  on  trial, 
and  to  what  the  district  attorney  knew  the  witness  would  prove,  and 
what  he  knew  about  the  existence  of  a  conspiracy,  about  which  there 
was  no  testimony  in  the  record,  and  which  was  a  damaging  fact  against 
appellant. 

In  Bearden's  ease,  9  Texas  Ct.  Rep.,  813,  Puckett,  one  of  the 
attorneys  for  the  State,  while  addressing  the  jury,  said:     "Gentlemen 
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of  the  jury,  Mr.  Nelson  said  I  was  a  scene  lawyer.  Yes,  I  am  a 
scene  lawyer.  I  was  present  and  witnessed  the  killing,  and  I  would 
have  testified  in  this  case  if  I  were  not  an  attorney  in  the  case,  and 
having  witnessed  the  killing  I  know  the  State's  theory  is  true."  The 
court  in  this  case  attempted  by  a  charge  to  withdraw  the  argument 
from  the  consideration  of  the  jury;  but  our  court  said:  "We  are 
inclined  to  doubt  whether  this  character  of  statement,  coming  from 
an  attorney  for  the  State  who  claimed  to  have  witnessed  the  homicide, 
could  be  withdrawn  from  the  jury  so  as  to  relieve  it  of  prejudice  to 
appellant."  Here  it  is  seen  there  was  a  direct  allusion  to  the  case^ 
and  the  facts  proven. 

In  Hatchell  v.  State,  11  Texas  Ct.  Hep.,  705,  it  was  held  that  re- 
marks and  argument  by  the  district  attorney,  in  effect  tliat  if  the 
jury  failed  to  convict,  every  good  and  respectable  citizen  of  the  county 
will  hang  his  head  with  shame,  were  improper.  Also  that  a  com- 
parison in  argument  between  defendant  on  trial  for  murder  and  a 
hyena  to  the  formei^'s  disadvantage;  reference  to  the  probability  that 
defendant's  counsel  had  stocked  the  jury  with  a  man  to-  hang  it,  held 
improper  and  reprehensible,  but  not  ground  for  reversal  in  the  absence 
of  a  requested  charge  refused  with  reference  thereto. 

Now,  the  question  here  presented  is,  under  the  authorities  cited  and 
the  reason  of  the  rule  to  be  deduced  therefrom,  was  the  argument  here 
of  such  a  character  as  to  have  prejudiced  appellant  and  his  rights 
before  the  jury.  The  district  attorney  was  simply  relating  what  oc- 
curred with  reference  to  a  similar  matter  in  another  case,  not  in  any 
wise  connected  with  the  case  on  trial.  True,  it  served  to  illustrate 
the  issue  involved  in  the  case  on  trial.  However,  the  jury  were  admon- 
ished by  the  court  immediately  in  that  connection  not  to  consider  the 
argument  of  the  district  attorney  with  reference  to  said  case,  but  to 
confine  themselves  to  the  evidence  before  them  in  the  case  on  trial. 
No  written  charge  was  asked;  that  is,  none  was  prepared  by  appellant's 
counsel  and  asked  to  be  given  by  the  court.  We  have  a  line  of  authori- 
ties which  requires  Such  a  charge  to  be  requested,  and  refused,  and 
exception  taken  thereto,  before  the  case  will  be  reversed  on  account  of  im- 
proper argument.  However,  there  is  another  class  of  cases  which 
hold,  where  the  argument  is  obviously  improper,  or  of  an  inflammatory 
character,  and  calculated  to  prejudice  the  appellant,  no  written  charge 
will  be  required  before  the  case  will  be  reversed.  It  will  be  seen  from 
a  recitation  of  the  authorities  that  they  are  not  altogether  harmonious 
on  this  subject.  Still  we  believe  there  may  be  traced  as  a  correct  legal 
principle,  running  through  the  cases,  that  wherever  in  the  argument, 
the  reference  is  to  some  fact  in  the  case  itself,  that  a  certain  statement 
could  be  proved  by  an  absent  witness,  or  that  the  attorney  making 
the  argument  states  of  his  own  personal  knowledge  he  knew  the  fact 
to  be  true,  that  it  affords  ground  for  reversing  the  case.  And  m 
some  cases  where  under  the  peculiar  circumstances  the  argument  is 
of  mch  an  inflammatorv  character  as  to  be  obviously  hurtful,  that  the 
Vol.  49  Crim.— 30. 
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case  will  be  reversed,  although  no  written  charge  was  asked  and  refused 
and  exception  taken  thereto.  If  we  were  required  to  state  a  rule 
on  the  subject,  it  would  be  this:  that  where,  from  the  nature  of  the 
case,  the  argument  used,  whether  it  be  a  fact  stated  pertaining  to 
the  case  itself,  or  the  injection  of  some  illustration  or  inflammatory 
statement,  obviously  calculated  to  prove  hurtful  in  the  case  to  appel- 
lant, that  this  court  will  reverse,  although  no  written  charge  was 
asked  on  the  subject,  and  no  exception  taken  to  the  refusal  of  the 
court  to  give  the  same.  It  occurs  to  us  that  the  illustration  or 
statement  here  interposed  was  of  such  a  character.  The  critical  point 
in  the  case  was  the  identification  of  appellant  as  being  the  party  who 
fired  the  shot  which  slew  deceased.  According  to  the  testimony,  that 
was  established  by  one  witness,  who  stated  he  recognized  appellant 
as  the  person  who  fired  that  shot,  from  the  flash  of  the  gun.  Outside 
of  this  testimony,  the  evidence  inculpating  appellant  was  purely  of 
a  circumstantial  character.  Now,  in  order  to  reinforce  this  point 
in  the  State's  case,  the  State  has  recourse  to  an  illustration,  coming 
within  the  observation  or  experience  of  the  district  attorney,  that 
occurred  in  that  locality,  and  under  a  judge  whose  approval,  from 
his  high  character,  gave  sanction  to  the  illustration.  The  district 
attorney  gave  the  details  of  that  transaction  and  identiflcation,  which 
were  very  similar  to  those  presented  in  this  case.  He  told  the  jury 
how  the  details  of  that  statement  as  to  the  identification  of  the  defend- 
ant in  that  case  must  be  true  from  the  fact  that  he  confessed  on 
the  scaflfold  that  he  was  the  guilty  party.  Under  the  peculiar  facts 
of  this  case,  we  believe  that  the  introduction  of  said  illustration  and 
the  statement  of  the  details  thereof  to  the  jury  was  of  such  a  hurtful 
character  to  appellant's  right,  as  to  reverse  this  case.  We  accordingly 
hold  that  on  account  of  said  argument  and  statement  of  the  district 
attorney,  as  set  forth  in  said  bill  of  exceptions,  the  judgment  of  con- 
viction is  reversed  and  the  cause  remanded.  Smith  v.  State,  5  Texas 
Ct.  Rep.,  372 ;  Powell  v.  State,  5  Texas  Ct.  Rep.,  932. 

Reversed  and  remanded. 


T.  M.  Cowan  v.  The  State. 

No.  3607.     Decided  March  14,  1906. 

l.—Embenlement— Trait— Implied  Tnut. 

Upon  a  trial  for  embezzlement,  where  the  evidence  showed  that  the  defendant 
had  received  a  cash  payment  on  land  sold  to  the  prosecutor,  which  according:  to 
mutual  agreement  was  to  be  paid  by  him  to  a  third  party  to  satisfy  a  vendor's  lien 
note  on  said  land,  and  that  defendant  failed  to  apply  said  money  as  agreed  bnt 
appropriated  same  to  his  own  use  and  benefit,  he  was  guilty  of  embezzlement. 

2. — Same— IKisconduot  of  Jury — ^Defendant  as  a  Witnett — Amended  Xotioii  Tor 
Hew  Trial. 
Where  upon  a  trial  for  embezzlement,  after  the  jury  retired  to  consider  their 
verdict,  the  fact  that  the  defendant  failed  to  go  on  the  stand  as  a  witness  was 
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freely  commented  upon  as  an  evidence  of  his  guilt  among  the  jurors.  Held  error, 
although  defendant's  counsel  admitted  that  he  knew  of  these  matters  as  set  up  in 
his  amended  motion  for  new  trial,  before  he  filed  his  original  motion,  and  gave  no 
reason  why  they  were  not  set  up  and  incorporated  therein;  and  the  court  should 
have  inquired  into  the  question  presented  by  affidavit  attached  to  the  motion  before 
overruling  the  same. 

3w — Same— ICotioii  for  New  Trial— Piling  Amended  IKotion. 

In  the  absence  of  some  definite  rule  of  the  court  on  the  subject  of  filing  motions 
for  new  trial,  there  was  no  limitation  that  could  be  inaugurated  in  the  particular 
case  where  the  motion  for  new  trial  had  not  been  determined  when  the  amended 
motion  was  filed  during  the  term,  or  presented  and  leave  asked  to  file  the  same 
during  the  term ;  and  where  the  same  presented  an  important  matter  relating  to  the 
misconduct  of  the  jury.  Held,  that  the  court  was  not  authorized  to  reject  the 
amended  motion  for  new  trial. 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried  below 
before  the  Hon.  J.  K.  P.  Gillaspie. 

Appeal  from  a  conviction  of  embezzlement;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Uvalde  Bums,  for  appellant. — On  question  of  misconduct  of  jury: 
Tate  V.  State,  38  Texas  Crim.  Sep.,  265. 

Howard  Martin,  Assistant  Attorney-General,  and  E.  T.  Branch,  for 
the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  embezzlement, 
and  his  punishment  assessed  at  two  years  confinement  in  the  peniten- 
tiary; hence  this  appeal. 

Appellant  strenuously  insists  that  the  circumstances  of  this  case 
do  not  constitute  embezzlement.  The  facts  show  that  T.  M.  Cowan 
was  the  owner  of  a  piece  of  land,  and  sold  the  same  for  $475,  to  the 
prosecutor  Mike  Dzierzbricki,  a  Polander;  $250  of  which  was  cash, 
and  the  balance  monthly  installments  of  $25.  Prosecutor  employed 
one  Tharp,  an  attorney  of  Houston  to  investigate  and  pass  on  the  title. 
The  vendor  (appellant)  and  vendee  met  in  Tharp's  oflSce  in  Houston. 
Tharp  informed  the  vendor  that  there  was  a  vendor's  lien  note  against  the 
land  owned  by  Mrs.  Betty  Bryan,  a  real-estate  agent  of  Houston,  which 
appellant  admitted.  The  cash  payment  of  $250  was  handed  by  the 
vendee  to  his  attorney  Tharp.  This  was  handed  by  Tharp  to  appellant, 
the  vendor,  with  the  understanding  that  the  same  was  to  be  paid  to 
Mrs.  Betty  Bryan,  to  satisfy  the  vendor's  lien  note  on  said  land,  and 
a  release  was  to  be  procured.  At  the  same  time  a  deed  was  executed 
by  the  vendor  to  the  vendee.  Tharp  and  appellant  then  went  to  the 
office  of  Mrs.  Bryan  for  the  purpose  of  paying  off  the  vendor's  lien 
note  and  procuring  a  release.  When  they  got  to  the  office  she  was  not 
there.  After  waiting  a  while  Tharp  left,  leaving  appellant  at  the 
office  to  pay  the  money  and  get  the  release.  This,  as  we  gather  from 
the  State's  case,  appellant  did  not  do,  but  left  before  Mrs.  Betty 
Bryan  returned.     He  never  did  pay  the  vendor's  lien  off.     In  the 
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meantime  prosecutor  Dzierzbricki  believing  that  the  same  had  been 
paid  off,  continued  to  pay  his  monthly  installments,  until  the  balance 
of  the  purchase  money  was  paid  to  appellant.  It  seems  that  at  the 
instance  of  appellant,  Mrs.  Bryan  brought  suit  on  her  vendor's  lien 
note.  Prosecutor  was  sued,  and  after  this  appellant  was  indicted  for 
embezzlement. 

As  we  understand  the  position  of  appellant,  he  contends  that  this 
cash  money  paid  him  at  the  time  of  the  land  trade  was  his  own,  going 
to  him  as  a  part  payment  on  the  land,  and  that  as  to  it  he  could  not 
become  a  trustee  so  as  to  be  subject  to  the  statute  regarding  embezzle- 
ment. It  is  further  contended  that  the  State's  case  only  goes  to  the 
extent  of  endeavoring  to  show  a  case  of  an  implied  trust,  and  that 
certainly  there  could  be  no  implied  trust  so  as  to  make  him  amenable 
to  the  statute  regarding  embezzlement.  As  a  matter  of  fact  the  record 
shows  more  than  an  implied  trust  here.  It  shows  that  he  received 
this  $250,  and  that  he  agreed  to  raise  the  vendor^s  lien  note  with  it 
and  get  a  release  of  the  same,  for  the  protection  of  his  vendee.  As 
an  earnest  of  this,  the  proof  on  the  part  of  the  State  (and  we  do 
not  understand  this  to  be  gainsaid)  shows  that  he  went  with  the 
attorney  of  the  vendee  to  the  office  of  the  holder  of  the  vendor's  lien 
note  for  the  purpose  of  paying  it  off  and  obtaining  a  release.  Accord- 
ing to  our  view  of  the  evidence  on  the  part  of  the  State,  it  was  clearly 
the  understanding  of  the  parties  that  appellant  was  to  lift  or  pay  off 
this  vendor's  lien  note  with  the  cash  received  by  him,  and  he  undertook 
to  do  so;  and  notwithstanding  the  fact  that  the  money  was  originally 
coming  to  him  at  the  time  of  its  payment,  he  received  it  coupled  with 
the  trust  that  he  would  pay  off  the  vendor's  lien  with  said  fund.  We 
think,  under  the  circumstances,  as  shown  by  the  State,  this  was  as 
much  a  trust  fund  in  his  hands  under  the  circumstances  narrated  as 
if  some  entire  stranger  to  the  transaction  had  been  paid  the  money 
by  the  vendee  with  an  obligation  on  the  part  of  such  stranger  to  take 
the  same  and  pay  off  the  vendor's  lien  to  the  holder  thereof. 

There  is  one  question  in  the  case  which  in  our  opinion  must  reverse 
it;  that  is,  the  action  of  the  court  with  regard  to  the  misconduct  of 
the  jury.  This  matter  is  presented  by  a  bill  of  exceptions  in  connection 
with  the  amended  motion  for  new  trial,  and  it  is  shown  by  the  affidavits 
of  two  jurors  tliat  the  failure  of  appellant  to  testify  was  discussed 
before  the  jury  had  agreed  on  a  verdict.  One  of  said  affidavits  was 
substantially,  as  follows:  Juror  C.  C.  Eiseraan  stated  that  after  the 
jury  retired  to  consider  of  their  verdict,  and  before  any  verdict  had 
been  reached,  one  of  the  jurors,  whose  name  was  forgotten  by  affiant, 
remarked,  "It  is  very  odd  and  unusual  that  the  defendant  failed  to 
get  on  the  stand  and  testify  in  his  own  behalf."  Another  juror, 
whose  name  affiant  did  not  recall,  stated,  "Yes,  it  is  indeed  odd  that 
he  did  not  testify  in  his  own  behalf  when  he  had  an  opportunity. 
And  I  believe  that  his  failure  to  testify  when  the  opportunity  presented 
itself,  shows  that  defendant  is  clearly  guilty  as  charged  in  the  indict- 
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ment."  That  subsequent  to  these  declarations  the  matter  of  tlie 
failure  of  the  defendant  to  testify  was  generally  commented  upon 
and  discussed.  Subsequent  to  the  discussion  ballots  were  taken  and 
ten  of  the  jurors  voted  in  favor  of  conviction  and  two  against  it,  one 
of  whom  was  affiant;  that  after  casting  several  ballots  the  juror  who 
agreed  with  him  on  acquittal  changed  his  vote  for  conviction,  and 
finally  affiant  did  likewise.  Affiant  further  stated  that  from  what 
was  said  concerning  appellant's  failure  to  testify,  the  impression  was 
produced  upon  his  mind  of  appellant's  guilt,  and  had  its  effect  on  his 
judgment  in  changing  his  vote  from  not  guilty  to  guilty.  The  other 
juror  swore  somewhat  similar,  though  not  as  strong.  These  affidavits 
were  appended  to  the  amended  motion  for  new  trial,  which  the  court 
refused  to  receive  or  to  allow  it  filed.  The  court  explains  his  refusal 
to  consider  the  same,  as  follows :  ^^The  bill  is  allowed  and  ordered 
filed  with  this  explanation:  ^Counsel  admits  that  he  knew  of  the 
matters  set  up  in  his  amended  motion  before  he  filed  his  original  motion, 
and  gave  no  reason  why  they  were  not  set  up  and  incorporated  therein. 
Counsel  waited  until  the  last  day  of  the  court  to  file  the  same,  although 
he  met  the  judge  presiding  on  the  street  only  the  day  before  the 
motion  was  fil^  and  said  that  he  desired  to  file  an  amended  motion, 
when  he  was  informed  that  counsel  desired  to  contest  its  filing,  and 
he  then  should  have  given  counsel  for  the  State  notice  of  matters  set 
up  therein,  and  which  was  not  done ;  thus  the  State  had  no  opportunity 
to  contest  matters  of  fact  set  up.  The  matters  set  up  in  the  motion  . 
were  vague  and  indefinite.  Eeference  is  here  made  to  motion  of  State, 
which  is  correct,"  It  may  be  that  counsel  for  appellant  lacked  in 
diligence  in  not  sooner  presenting  the  amended  original  motion  for  new 
trial,  and  filing  it' on  the  last  day  of  the  term  may  have  put  the  State 
at  a  disadvantage.  But  in  the  absence  of  some  definite  rule  of  the 
court  on  the  subject  of  filing  motions  for  new  trial,  we  know  of  no 
limitation  that  can  be  inaugurated  in  the  particular  case  where  the 
motion  for  new  trial  has  not  been  determined  and  when  the  amended 
motion  is  filed  during  the  term.  Here  there  is  no  question  but  that 
the  same  was  presented  and  leave  asked  to  file  the  same  during  the 
term;  and  there  is  no  question  that  it  presented  a  very  important 
matter  relating  to  the  misconduct  of  the  jury.  We  do  not  believe 
that  the  court  was  authorized  to  reject  this  amendment.  Ransom  v. 
State,  70  S.  W.  Rep.,  960.  This  amended  motion  for  new  trial,  as 
shown  above,  put  a  stigma  on  the  verdict.  It  occurs  to  us  it  was  the 
duty  of  the  court  to  have  investigated,  even  in  the  short  space  of  time 
after  filing  the  motion,  in  order  to  determine  whether  or  not  said 
misconduct  had  transpired.  As  it  is,  the  conduct  of  the  jury  as  shown 
by  the  affidavits  of  two  of  the  jurors  uncontroverted  and  unexplained, 
is  sufficient  to  have  set  aside  the  verdict.  It  is  not  shown  that  these 
two  jurors  could  not  have  been  had  before  the  court  in  the  limited 
time  of  one  day.  Certainly  some  effort  should  have  been  made  to 
have  shown  that  the  jurors  were  mistaken,  and  that  they  did  not  state 
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the  facts.    Otherwise  a  new  trial  should  have  been  granted.     For  this 
error  of  the  court,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Austin  Jenkins  v.  The  State. 

No.  3541.     Decided  March  14,  1906. 

Aiding  Escape  of  Prisoner— Indictment— Xotion  in  Arrest  of  Judgment— 
Intent. 
In  a  prosecution  for  aiding  a  prisoner  to  escape,  under  article  225,  Penal  Ck>de, 
where  the  indictment  failed  to  allege  that  the  defendant  did  the  acts  complained 
of  with  the  intent  to  aid  in  the  escape  of  said  prisoner,  the  same  was  insufficient 
on  motion  in  arrest  of  judgment.  The  same  allegation  was  n^essary  if  brought 
under  article  228,  Penal  Code. 

Appeal  from  the  District  Court  of  Camp.  Tried  below  before  Hon. 
P.  A.  Turner. 

Appeal  from  a  conviction  of  aiding  a  prisoner  to  escape;  penalty, 
two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

M.  M.  Smith,  for  appellant. — On  question  of  insuflSciency  of  indict- 
ment: White  V.  State,  3  Texas  Crim.  App.,  605;  Gaddy  v.  State, 
8  id.,  127. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  aiding 
a  prisoner  to  escape.  Motions  in  arrest  of  judgment  and  to  quash 
the  indictment  were  overruled.  The  charging  part  of  the  indictment 
is,  as  follows:  *T)id  then  and  there  unlawfully  and  wilfully  and  by 
breaking  the  locks  upon  and  which  fastened  the  door  of  the  cell  and 
cage  in  which  one  J.  D.  Amos  was  then  and  there  confined  in  the 
county  jail  of  Camp  County,  Texas,  by  D.  H.  Carpenter,  sheriff  of 
said  county,  then  and  there,  and  by  opening  the  door  of  said  cell 
and  cage,  and  by  breaking  a  hole  through  the  wall  of  said  jail  of  Camp 
County,  Texas,  the  said  Austin  Jenkins  did  then  and  there  aid  the 
said  J.  D.  Amos,  to  escape  from  said  jail,  and  the  said  J.  D.  Amos  did 
then  and  there  escape  from  said  jail  by  the  means  and  manner  aforesaid, 
the  said  J.  D.  Amos  being  then  and  there  a  prisoner  legally  confined  in 
said  jail  by  the  said  sheriff  of  said  county  on  an  accusation  of  felony 
then  duly  pending  against  him,  of  which  he,  the  said  J.  D.  Amos 
was  duly  charged  and  was  legally  held  in  custody  in  said  jail  on  said 
charge  and  in  said  cell  and  cage,  against  the  peace  and  dignity  of 
the  State.**  The  principal  ground  of  both  motions  is,  that  the  indict- 
ment fails  to  allege  that  the  defendant  did  the  acts  complained  of  with 
the  intent  to  aid  in  the  escape  of  said  prisoner.     It  seems  that  this 
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prosecution  was  brought  under  article  226,  Penal  Code,  which  provides, 
that  if  any  person  shall  convey  or  cause  to  be  conveyed  into  any  jail, 
any  disguise,  instrument,  arms  or  other  thing  useful  to  aid  any  prisoner 
in  escaping,  with  the  intent  to  facilitate  .the  escape  of  a  prisoner  law- 
fully detained  in  said  jail,  on  an  accusation  of  felony,  or  shall  in 
any  other  manner  calculated  to  effect  that  object,  aid  in  the  escape 
of  a  prisoner  legally  confined  in  jail  he  shall  be  punished,  etc.  In 
order  to  constitute  an  indictment  under  this  statute  sufficient,  it  must 
be  alleged  in  some  manner  that  the  party  charged  with  aiding  in  the 
escape  of  the  prisoner,  did  the  act  for  that  purpose  and  with  that 
intents  Vaughan  v.  State,  9  Texas  Crim.  App.,  663,  and  authorities 
there  cited.  If  the  prosecution  was  brought  under  article  228  of 
the  Penal  Code,  it  would  seem  that  the  same  allegations  are  neces- 
sary. See  the  same  authority.  The  indictment  under  either 
statute  must  allege  all  the  facts  necessary  to  bring  the  case  within  the 
intent  and  meaning  of  the  statute.  Commonwealth  v.  Barrett,  108 
Mass.,  302.  For  a  discussion  of  the  principle  involved  see  Yaughan's 
case,  supra.  Because  the  indictment  is  not  sufficient  the  judgment  is 
reversed  and  the  prosecution  ordered  dismissed. 

Reversed  and  dismissed. 


Lee  Hammock  v.  The  State. 

No.  3882.    Decided  March  14,  1906. 

1. — ^Theft  of  Hone— BTldenee — County  Convlet — ^Identity. 

Upon  trial  for  theft  of  a  horse  where  the  Staters  witnesses  merriy  stated  in 
general  terms  that  they  were  working  at  the  convict  camp,  guarding  convicts  and 
while  there  Icnew  defendant,  there  was  no  force  in  the  objection  that  defendant 
had  not  been  placed  on  the  stand  as  a  witness  in  order  to  show  this  matter.  Be- 
sides the  bill  of  exceptions  failed  to  show  that  defendant  was  an  ex-county  con- 
vict; the  question  was  simply  one  of  identity. 

9. — Same— Aefrething  IKemory  of  Witness — ^Date  of  Note — ^Phone  IKessage. 

Where  upon  appeal  from  a  conviction  of  horse  theft  the  bill  of  exceptions  did 
not  make  it  clear  that  witness  refreshed  his  memory  by  a  phone  message  as  to  the 
date  of  a  note,  and  the  records  showed  that  he  knew  the  date  of  the  offense  aside 
from  the  date  of  said  note,  and  a  great  number  of  witnesses  made  said  date 
certain,  there  was  no  error. 

S.p-8ame — Cliarge  of  Conrt — ^Property  not  Included  in  Theft. 

Upon  trial  for  the  theft  of  a  horse,  where  the  evidence  did  not  show  the  theft 
of  a  bridle,  but  on  the  contrary  disclosed  that  defendant  borrowed  it,  there  was 
no  necessity  for  submitting  a  charge  with  reference  thereto. 

4. — Same— Contemporanoni  Theft — Charge  of  Court 

Upon  trial  for  theft  of  a  horse,  where  the  evidence  showed  the  contemporaneous 
theft  of  a  saddle,  which  was  not  controverted;  and  the  court  charged  the  jury 
that  they  could  only  use  said  testimony  concerning  the  theft  of  the  saddle  in 
judging  of  the  intent  of  defendant  as  to  the  theft  of  the  horse',  there  was  no  error. 
Distinguishing  Stull  v.  State,  84  S.  W.  Rep.,  1959. 

Appeal  from  the  Criminal  District  Conri;  of  Dallas.  Tried  below 
before  the  Hon.  E.  B.  Muse. 
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Appeal  from  a  conviction  of  a  theft  of  a  horse;  penalty,  seven  years 
imprisonment  in  the  penitentiary. 

The  State's  evidence  showed  defendant's  opportunity  to  steal  the 
horse  in  question;  that  he  was  found  in  possession  of  the  same  im- 
mediately after  it  was  taken,  and  that  he  sold  it  under  suspicious 
circumstances ;  as  well  as  the  saddle  which  was  taken  at  the  same  time. 
The  main  issue  on  trial  was  the  identity  of  defendant.  He  interposed 
an  alibi. 

Muse  &  Allen t  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HEXDEKSON,  Judge. — Appellant  was  convicted  of  the  theft  of 
a  horse,  and  his  punishment  fixed  at  confinement  in  the  penitentiary 
for  a  term  of  seven  years ;  and  appeals. 

Appellant  excepted  to  some  testimony  introduced  by  the  State,  which 
he  insists  showed  that  appellant  had  ben  a  county  convict,  contending 
that  inasmuch  as  appellant  had  not  been  placed  on  the  stand  as  a 
witness,  that  this  matter  could  not  be  shown.  We  have  examined  the 
bills  which  he  insists  show  this,  and  we  fail  to  discover  that  the  bills 
show  appellant  was  an  ex-county  convict.  Certainly  no  offense  is 
stated  of  which  appellant  had  been  convicted,  and  he  might  have  been 
working  at  the  camp,  as  stated  by  one  of  the  witnesses,  in  some  other 
capacity  than  as  a  county  convict.  Besides  it  was  a  question  as  to 
the  identity  of  appellant,  and  how  these  witnesses  came  to  know  him. 
They  merely  stated  in  general  terms  that  they  themselves  were  working 
at  tiie  camp,  guarding  convicts,  and  while  there  knew  the  appellant. 
We  do  not  believe  the  action  of  the  court  in  this  regard  was  error 

Nor  do  we  believe  that  the  court  committed  an  error  in  permitting 
witness  Markham  to  refresh  his  memory  as  to  the  date  of  tiie  alleged 
offense  by  referring  to  the  date  of  a  note,  which  date  he  said  was 
December  20th.  Appellant  attempts  to  show  by  the  bill  that  witness 
refreshed  his  memory  by  a  phone  message,  which  gave  him  the  date 
of  the  note.  However,  the  bill  does  not  make  this  clear.  An  examina- 
tion of  this  witness'  testimony,  as  shown  in  the  bill,  we  think  makes 
it  clear  that  he  knew  the  date  of  the  alleged  theft  aside  from  the 
date  of  said  note.  Besides,  the  bill  itself  does  not  show  how  this 
matter  became  material.  More  than  this  the  date  of  the  alleged  theft 
is  made  certain  by  a  great  number  of  witnesses,  and  we  do  not  regard 
this  matter  as  material. 

We  do  not  think  the  matter  as  to  the  bridle  and  appellant^s  posses- 
sion thereof,  has  anything  to  do  with  this  case.  The  evidence  does 
not  show  any  theft  of  the  bridle.  On  the  contrary  it  shows  that  he 
borrowed  this  bridle.  We  do  not  believe  it  was  necessary  for  the  court 
to  instruct  the  jury  with  reference  thereto. 

Appellant  says  that  the  charge  of  the  court  as  to  the  testimony 
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regarding  a  contemporaneouB  theft  of  the  saddle  was  erroneous^  in  that 
it  was  a  charge  upon  the  weight  of  the  evidence.  We  think  the  testi- 
mony sufficiently  shows  that  the  theft  of  said  saddle  was  contemporane- 
ous with  the  theft  of  the  horse^  and  was  not  controverted;  and  the 
charge  as  to  the  saddle  directed  the  jury's  attention  to  the  fact  that 
they  could  only  use  said  testimony  concerning  the  theft  of  said  saddle, 
if  they  used  it  at  all,  in  judging  of  the  intent  of  appellant  as  to  the 
theft  of  the  horse  charged  against  him.  The  charge  is  not  like  that 
in  Stull  V.  State,  84  S.  W.  Eep.,  1059,  as  will  be  seen  by  an  inspection 
of  that  charge. 

We  find  no  error  in  the  courf s  charge  with  reference  to  the  punish- 
ment. There  being  no  reversible  error  in  the  record,  the  judgment  is 
affirmed. 

Affirmed. 


Ed  Powell  v.  The  State. 

No.  3538.    Decided  March  14,  1906. 

1. — ^Kape — ^Affe  of  Consent — Continuance — ^Impeacliment. 

Where  upon  trial  for  rape  the  application  for  continuance  showed  that  the  testi- 
mony of  the  absent  witness  could  only  be  used  to  impeach  a  State's  witness,  the 
same  was  properly  refused. 

8.— Hotion  for  New  Trial— Separation  of  Jury. 

Where  the  motion  for  new  trial  showed  that  the  jury  were  at  the  restaurant 
taking  a  meal,  and  that  one  of  them  stepped  out  of  the  door  in  front  of  his  fel- 
lows but  was  halted  by  the  officer  in  charge;  and  that  another  juror,  while  the 
jury  was  at  the  table,  stepped  out  into  an  adjoining  room  to  procure  bread,  and 
returning  spoke  to  a  person  who  hailed  him  asking  him  what  he  wanted,  which 
was  all  the  conversation  between  them,  it  was  not  such  a  separation  of  the  jury 
as  would  require  a  reversal. 

Appeal  from  the  District  Court  of  Jackson.  Tried  below  before 
Hon.  J.  C.  Wilson. 

Appeal  from  a  conviction  of  rape;  penalty,  ten  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

0.  8.  York,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  charged  with  hav- 
ing committed  rape  upon  his  daughter,  a  girl  under  15  years  of  age. 

When  the  case  was  called  for  trial  appellant  sought  a  continuance 
on  account  of  the  absence  of  three  witnesses.  Two  of  these  appeared 
and  testified,  but  the  other  did  not.  The  absent  witness  was  Dock 
Powell,  whom  it  is  alleged  in  the  application  would  testify  the  same 
as  his  brother  Major  Powell.  Major  Powell  was  alleged  to  be  one 
of  the  absent  witnesses,  and  did  testify  practically  as  set  out  in  the 
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application.  His  testimony  was  used  to  impeach  the  witness^  Jesse 
Powell,  son  of  appellant,  who  denied  having  said  to  his  uncle.  Major 
Powell,  in  the  presence  of  the  absent  witness  Dock  Powell,  that  he 
(Jesse)  did  not  know  anything  about  his  father  having  done  anything 
to  his  sister,  Johanna;  that  he  knew  his  father  was  not  guilty,  and 
that  Johanna  was  telling  a  lie  on  her  father;  that  she  knew  she  was, 
and  would  be  caught  in  telling  the  lie;  that  is  practically  the  testimony 
of  Major  Powell.  Jesse  Powell  on  the  stand  denied  having  made 
the  statement.  So  it  will  be  seen  that  the  testimony  of  the  absent 
witness  is  purely  and  simply  impeaching.  Where  the  absent  testimony 
could  only  be  used  to  impeach  a  State's  witness,  the  continuance  is 
properly  refused.  It  is  rarely  the  case  it  would  be  held  error  to  refuse 
a  continuance  for  the  purpose  of  obtaining  impeaching  testimony. 
Butts  V.  State,  35  Texas  Crim.  Rep.,  364;  Franklin  v.  State,  34  Texa^ 
Crim.  Rep.,  203;  Garrett  v.  State,  37  Texas  Crim.  Rep.,  198;  Rodgers 
v.  State,  36  Texas  Crim.  Rep.,  563;  Bolton  v.  State,  43  S.  W.  Rep., 
1010. 

There  was  also  a  ground  of  the  motion  for  new  trial  based  on  the 
separation  of  the  jury.  The  matter  was  examined  carefully,  and 
rather  exhaustively  by  the  trial  court.  One  of  the  jurors  denied  sep- 
arating from  the  jury,  and  the  evidence  does  not  show  that  it  amounted 
to  anything,  if  there  was  a  separation.  The  jury  were  at  the  restaurant 
taking  a  meal.  When  they  got  ready  to  leave  this  juror  stepped  out 
of  the  door  rather  in  front  of  the  remainder  of  the  jury,  and  was 
halted  by  the  officer  in  charge.  If  this  was  a  separation  at  all  it 
amounted  to  nothing.  The  reason  for  halting  the  jury  by  the  oflScer 
was  that  one  of  the  jurors  had  not  finished  his  meal.  The  separation 
in  regard  to  the  other  juror,  as  we  understand  the  testimony,  was 
that  while  the  jurors  were  at  the  table,  the  bread  having  become 
exhausted,  he  stepped  out  of  the  dining  room  into  an  adjoining  room 
or  kitchen,  to  secure  bread;  was  gone  but  a  moment  and  returned. 
In  returning  he  spoke  to  Gaynor,  who  hailed  him,  and  asked  him  to 
come  to  him.  There  was  a  reply  by  the  juror,  or  rather  query  what 
he  wanted.  This  ended  the  conversation  and  seems  to  be  about  all 
there  was  to  the  separation.  If  there  is  anything  in  this  phase  of  the 
motion,  it  is  found  in  the  fact  that  this  juror  left  the  room  where 
his  companions  were  taking  their  meals,  and  went  through  a  door 
to  the  adjoining  room  for  bread.  He  talked  to  no  one  about  the  case 
or  anything  connected  with  the  case,  and  was  gone  only  a  momeijt  or 
two.  We  do  not  believe  this  is  such  a  separation,  as  under  our  statute 
would  require  a  reversal.  There  is  nothing  to  show  a  possibility  that 
the  case  was  discussed  or  that  appellant  could  have  been  injured  in 
any  way. 

As  the  record  presents  the  case  to  us,  we  find  no  error  authorizing 
a  reversal,  and  the  judgment  is  aflSrmed. 

Affirmed. 
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Ex  Parte  Jim  Love. 

No.  3405.    Decided  March  14,  1906. 

Iw— Local  Option— Orand  Jury— Becest— Discharge— Indiotment— Habeas  Corpus. 
A  grand  jury  has  a  right  to  take  a  recess  under  the  terms  of  the  statutes  for 
the  time  prescribed  thereby,  and  where  the  recess  is  for  a  longer  time  it  must  be 
done  under  the  authority  of  the  court.  Where  a  grand  jury  recessed  from  May  27 
until  the  19th  of  June  following  by  authority  of  the  court  entered  on  the  minutes 
of  the  court,  there  was  no  error. 

8. — Constitutional  Law— Orand  Jury  Hust  Coniist  of  Twelve  Hen. 

By  the  terms  of  the  Constitution  a  grand  jury  is  composed  of  twelve  men,  no 
more  and  no  less;  and  an  indictment  presented  by  a  grand  jury  composed  of  any 
other  number  is  a  nullity  and  incapable  of  conferring  jurisdiction  upon  any  court 
in  this  State,  and  objections  to  such  indictment  are  fundamental  and  jurisdictional 
and  available  at  any  time  with  or  without  exception ;  and  even  a  conviction  under 
such  illegal  indictment  can  be  set  aside  under  proceeding  of  writ  of  habeas  corpus. 
But,  nine  members  of  the  grand  jury  may  return  a  bill. 

S. — Same— ^EzcusiniT  or  Discharging  Grand  Juror. 

The  rule  is  that  neither  the  grand  jury  nor  the  court  can  excuse  a  member  of 
the  grand  jury  after  it  has  been  legally  organized,  and  the  power  of  the  district 
court  is  limited  to  a  discharge  of  the  entire  grand  jury. 

4d— Same — Case  Stated. 

Where  a  grand  jury  of  twelve  men  was  empanelled  and  thereafter  under  the 
order  of  the  court  recessed  for  several  weeks,  and  only  eight  jurors  reassembled  the 
others  being  detained  by  reason  of  swollen  streams  and  one  of  them  on  account  of 
sickness,  the  court  had  no  power  to  discharge  said  sick  juror  and  empanel  another 
to  take  his  place. 

5d — Same — Legal  Indictment. 

Where  the  court  discharged  a  grand  juror  on  account  of  sickness  and  empaneled 
another  person  in  his  stead  to  act  with  the  balance  of  the  grand  jury,  and  such 
person  was  only  with  the  grand  jury  from  three  to  five  minutes  and  no  case  was 
considered  or  discussed  and  no  action  taken  by  vote  or  otherwise  before  such 
person  was  discharged  from  the  grand  jury;  and  a  quorum  of  the  regular  grand 
jury  thereafter  indicted  defendant  for  a  violation  of  the  local  option  law.  Held, 
that  the  empaneling  and  discharge  of  said  person  did  not  affect  the  action  of  the 
regular  constituted  grand  jury,  and  that  the  indictment  returned  against  defend- 
ant was  properly  returned  and  filed. 

From  Cherokee  County. 

Original  application  for  habeas  corpus  for  release  from  a  commitment 
for  a  conviction  of  violating  the  local  option  law,  under  claim  that 
the  indictment  under  which  relator  was  convicted  was  not  returned 
by  a  legally  constituted  grand  jury. 

The  opinion  states  the  case. 

Weeks  &  Ewing,  for  relator,  cited:  Lot  v.  State,  18  Texas  Crim. 
App.,  627;  McNeese  v.  State,  19  id.,  48;  Smith  v.  State,  id.,  95; 
Williams  et  al.  v.  State,  id.,  265 ;  Bainey  v.  State,  id.,  479 ;  Wells  v.  State, 
21  id.,  594;  Harrell  v.  State,  22  id.,  692;  Ex  parte  Reynold,  3.")  Texas 
Crim.  Bep.,  437;  State  v.  Miller,  3  Ala.,  343;  United  State  v.  Rosenthal, 
121  Fed.  Rep.,  802;  In  re  Davies,  75  Pac.  Rep.,  1048. 
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W.  H.  Shook,  for  respondent,  cited  State  v.  Fee,  19  Wis.,  592; 
10  Enc.  PI.  &  Pr.,  271. 

DAVIDSON,  Presiding  Judge.— On  May  22,  ^1905,  the  grand 
jury  was  duly  organized  in  the  District  Court  of  Cherokee  County  at 
a  regular  term,  with  the  constitutional  number  of  twelve.  On  May 
2Tth,  an  order  was  entered  on  the  minutes  allowing  that  body  to  take 
a  recess  for  some  days,  in  fact  until  the  19th  of  June. 

This  was  properly  done.  On  June  19th  the  grand  jury  re-assembled 
with  only  eight  of  the  original  number  present,  the  others  being 
detained  on  account  of  the  swollen  condition  of  the  streams,  and  one 
of  said  grand  jurors,  W.  W.  Hatchett,  was  sick.  Hatchett  not  appear- 
ing by  noon,  the  district  judge  had  the  sheriff  to  summon  two  talesmen. 
They  were  brought  in  and  one  of  them,  Bagley,  was  sworn  as  a 
member  of  the  grand  jury.  The  court  stated  that  at  the  time  Hatchett 
was  excused.  The  excusing  of  Hatchett  and  empaneling  of  Bagley  was 
not  entered  upon  the  minutes  of  the  court.  After  Bagley  was  charged, 
and  the  grand  jury  retired.  Burton,  a  legal  member  of  the  grand  jury 
as  originally  constituted,  made  his  appearance,  whereupon  the  district 
judge  sent  for  the  grand  jury,  discharged  Bagley,  and  told  them  to 
retire  for  their  deliberations.  The  order  discharging  Bagley  was  not 
entered  on  the  minutes.  Bagley  was  only  with  the  grand  jury  from 
three  to  five  minutes,  not  exceeding  five  minutes.  No  witness  appeared 
before  the  grand  jury  about  any  matter  while  Bagley  was  in  the  grand 
jury  room,  nor  between  the  time  he  was  charged  as  a  member  of  that 
body  and  the  time  of  his  discharge.  No  case  was  considered  or  dis- 
cussed, and  no  action  taken  by  vote  or  otherwise.  Applicant's  case, 
nor  any  other  case  was  before  liie  grand  jury  during  that  time.  After 
Bagley^s  discharge,  while  nine  or  more  of  the  members  of  the  original 
grand  jury  were  present,  Bagley  not  being  present,  the  grand  jury 
investigated  applicant's  case,  and  presented  against  him  a  bill  of 
indictment.  Bagley  had  nothing  to  do  with  the  consideration  of  appli- 
cant's case  before  that  body.  Applicant  was  convicted  in  the  county 
court  on  the  indictment  thus  returned,  which  was  otherwise  sufficient, 
charging  him  with  violating  the  local  option  law.  From  this  conviction 
an  appeal  was  prosecuted  to  this  court,  at  the  recent  Tyler  Term, 
and  the  appeal  dismissed.  He  was  then  arrested,  and  was  in  custody 
when  he  filed  his  application  in  this  court  for  the  writ  of  habeas 
corpus,  which  forms  tiie  basis  of  this  discussion.  This  is  the  agreed 
statement  of  facts. 

Applicant  insists  that  by  the  empaneling  of  the  juror  Bagley,  the 
grand  jury  thus  constituted,  consisted  of  thirteen  members;  and  there- 
fore their  action  in  returning  the  bill  of  indictment  against  him  was 
void.  The  respondent's  proposition  is  that  the  district  judge  did  not 
have  authority  to  make  Bagley  a  member  of  the  grand  jury  under 
the  facts  stated.  It  will  be  noted  that  the  grand  jury  was  not  dis- 
charged and  re-assembled  as  the  district  judges  are  empowered  to  do. 
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but  only  a  recess  was  taken  by  that  body.  The  question  then  is,  whether 
or  not  the  action  of  the  district  judge  in  placing  Bagley  upon  the 
jury  was  authorized,  and  therefore  he  became  a  member  of  that  body. 
It  will  hardly  be  questioned  that  tlie  grand  jury  has  a  right  to  take 
a  recess  under  the  terms  of  tlie  statute  for  the  time  prescribed  by  the 
Legislature,  but  here  the  recess  was  longer  and  was  authorized  by 
the  district  judge.  So  we  have  not  the  question  here  of  the  discharge 
of  a  grand  jury  and  it  being  re-assembled,  but  simply  the  question  of 
a  recess  by  that  body.  We  hold,  so  far  as  that  question  is  concerned, 
the  action  of  the  court  was  proper. 

The  real  question  in  the  case,  however,  is  whether  or  not  under  these 
circumstances,  the  judge  had  a  right  to  excuse  Hatchett  and  empanel 
Bagley.  By  the  terms  of  the  Constitution  a  grand  jury  is  composed 
of  twelve  men:  no  more  and  no  less;  and  an  indictment  presented  by 
a  grand  jury  composed  of  any  other  number  is  a  nullity  and  incapable 
of  conferring  jurisdiction  upon  any  court  in  tliis  State.  Objections 
to  such  indictments  are  fundamental  and  jurisdictional  and  available 
at  any  time  with  or  without  exception;  and  it  has  been  held  in  quite 
a  number  of  cases  that  even  where  a  conviction  has  been  obtained 
under  an  indictment  returned  into  court  by  a  grand  jury  composed 
of  more  or  less  than  twelve  is  illegal  and  void,  and  the  party  will  be 
discharged  by  means  of  the  writ  of  habeas  corpus.  In  Smith  v.  State, 
19  Texas  Crim.  App.,  95,  the  grand  jury  reported  to  the  court  that 
they  had  excused  one  of  their  number  from  further  attendance  on 
their  meetings  at  that  term  of  the  court,  and  presented  bills  of  indict- 
ment when  only  eleven  of  the  number  were  present.  It  was  there  urged 
that  the  indictment  was  presented  by  a  grand  jury  whose  organization 
and  autonomy  had  been  completely  destroyed  by  its  own  action  in 
excusing  one  of  its  members  from  further  service  during  the  term. 
In  other  words,  that  the  indictment  was  presented  by  a  grand  jury 
which  was  composed  of  only  eleven  jurors,  and  therefore  violative  of 
the  Constitution,  and  the  indictment  a  nullity.  The  court  held  that 
this  objection  was  not  tenable,  because  of  a  want  of  authority  to 
permanently  excuse  from  service  one  or  more  of  the  grand  jurors 
after  its  organization,  either  in  the  court  or  in  the  grand  jury  itself; 
and  the  action  of  the  grand  jury  in  excusing  the  juror  was  a  nullity, 
and  such  action  did  not  operate  to  discharge  him.  It  will  be  noted 
further  that  nine  members  of  the  grand  jury  may  return  a  bill  of 
indictment.  Smith's  case  has  been  followed  in  subsequent  cases.  Watts 
V.  State,  22  Texas  Crim.  App.,  572;  Drake  v.  State,  25  Texas  Crim. 
App.,  293;  Jackson  v.  State,  25  Texas  Crim.  App.,  314;  Trevenio  v. 
State,  27  Texas  Crim.  App.,  372;.  Woods  v.  State,  26  Texas  Crim. 
App.,  506;  Matthews  v.  State,  42  Texas  Crim.  Bep.,  31. 

In  Drake's  case  the  objection  urged  was  that  although  the  grand 
jury  was  legally  empaneled,  it  was  dissolved  by  the  discharge  of  one 
of  its  members,  who  had  removed  beyond  the  jurisdiction  of  the  court 
and  had  acquired  a  domicile  in  another  State  before  indictment  was 
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presented,  and  that  the  eleven  jurors  remaining  on  the  panel  could 
not  and  did  not  constitute  such  a  grand  jury  as  was  competent  to 
present  a  legal  indictment.  The  court  overruled  this  objection,  and 
held  the  point  not  well  taken.  This  seems  to  be  the  well  settled  rule 
by  the  decisions  of  this  court,  and  it  is  laid  down  that  neither  the 
grand  jury  nor  the  court  can  excuse  a  member  of  the  grand  jury  after 
it  has  been  legally  organized,  and  the  power  of  the  district  court  is 
limited  to  a  discharge  of  the  entire  grand  jury.  It  would  follow, 
therefore,  that  the  action  of  the  court  in  excusing  Hatchett  was  a 
nullity;  that  he  was  still  a  member  of  the  grand  jury;  and  it  would 
further  follow  that  the  action  of  the  court  was  equally  invalid  in 
undertaking  to  place  Bagley  on  the  grand  jury.  Bagley  in  no  sense 
constituted  a  grand-jury  man,  and  was  not  authorized  to  sit  with  the 
grand  jury,  and  if  he  had  acted  with  tliat  body  in  finding  or  presenting 
an  indictment,  the  indictment  would  be  a  nullity.  The  facts  show 
that  he  was  not  present  when  the  bill  was  found  against  applicant; 
in  fact  was  not  present  with  the  grand  jury  when  any  action  was 
taken  as  to  applicant  or  when  any  action  was  taken  in  any  case.  We 
hold  that  the  action. of  the  court  was  proper  in  the  premises  and  that 
the  indictment  returned  against  applicant  was  properly  filed.  Appli- 
cant is  therefore  remanded  to  custody  with  the  costs  taxed  against 
hiou 

Relator  remanded. 


Pink  Hendersox  v.  The  State. 

No.  349a     Decided  March  14,  1906. 

Local  Option — ^Evidence — Other  Offenses — ^Kaximnm  Penalty. 

Upon  trial  for  a  violation  of  the  local  option  law,  where  the  indictment  was 
returned  long  prior  to  the  conviction  inquired  about,  it  was  error  to  permit  the 
State's  counsel  to  ask  the  defendant  on  cross-examination,  that  although  he  was 
tried  and  convicted  the  week  before,  he  still  ran  his  place  wide  open,  which  he 
answered  in  the  affrmative;  especially  where  the  verdict  assessed  the  maximum 
punishment.  Distinguishing  Henderson  v.  State,  decided  Dallas  term,  1906,  49 
Texas  Crim.  Rep. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  the 
Hon.  J.  D.  Goldsmith. 

Appeal  from  a  conviction  of  violation  of  the  local  option  law ;  penalty, 
a  fine  of  $100  and  confinement  of  sixty  days  in  the  county  jail. 

The  opinion  states  the  case. 

Odell,  Phillips  &  Johnson,  for  appellant. 

Howard  Martin,  Assistant  Attornev-General,  for  the  State. 
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BROOKS,  Judge. — Conviction  for  violating  the  local  option  law, 
the  punishment  being  fixed  at  a  fine  of  $100  and  sixty  days  confine- 
ment in  the  county  jail. 

By  the  third  bill  it  is  shown  that  while  appellant  was  testifying  in 
his  own  behalf,  the  county  attorney  on  cross-examination,  over  the 
objection  of  appellant,  propounded  the  following  question:  "Although 
you  were  tVied  and  convicted  last  week,  you  still  run  your  place  wide 
open?"  To  which  question  appellant  replied,  he  was  still  running  his 
place  open.  This  testimony  was  not  admissible.  This  indictment  was 
returned  long  prior  to  the  conviction  inquired  about,  and  it  could  not 
have  thrown  any  light  upon  this  trial  to  have  admitted  such  evidence. 
In  view  of  the  fact  that  the  jury  returned  a  verdict  assessing  the 
maximum  punishment,  it  may  be  tiiat  this  evidence  injured  his  rights 
before  the  jury.  In  the  former  case  (No,  3493,  Pink  Henderson  v. 
State,  decided  at  the  present  term)  evidence  of  similar  character  was 
admissible  to  show  the  bona  fides  of  the  good  faith  of  appellant  in  selling 
the  intoxicant ;  but  that  decision  shows  notice  of  the  intoxicating  char- 
acter was  brought  to  the  knowledge  of  appellant  prior  to  the  sale  he 
was  then  being  tried  for.  The  fact  that  he  had  been  convicted  sub- 
sequent to  the  sale  in  this  case,  would  not  throw  any  light  upon  the 
sincerity  of  his  belief  in  the  non-intoxicating  properties  of  the  drink 
sold.  This  being  true,  the  judgment  is  reversed  and  the  ^cause  re- 
manded. 

Reversed  and  remanded. 


J.  W.  St.  Clair  v.  The  State. 

No.  3447.     Decided  March  14,  1906. 

1. — ^Murder  in  the  Second  Degree — ^Evidence — General  Beputatlon — ^Aot  of 
Third  Parties. 
Upon  trial  for  murder,  after  the  witness  for  the  defendant  had  testified  to  the 
genera]  reputation  of  the  deceased  as  being  a  quarrelsome  man  and  that  of  defend- 
ant as  being  a  reasonable  citizen,  it  was  error  to  permit  the  State  on  cross-exami- 
nation to  show  that  the  witness  and  deceased  had  a  quarrel  in  which  the  son-in-law 
of  witness  was  also  involved,  and  to  go  into  details  of  said  quarrel. 

2. — Same— Oross-Ezamination — ^Impeaoliing  Testimony. 

Upon  trial  for  murder,  where  the  defense  had  laid  a  predicate  to  impeach  a 
State's  witness  to  the  effect  that  he  kept  on  piling  cotton  stalks  and  burning  them 
while  the  shooting  was  going  on,  whereas  on  the  trial  he  denied  this  statement, 
it  was  error  to  permit  the  State  on  cross-examination  of  the  impeaching  witness 
to  bring  out  all  the  details  in  regard  to  the  difficulty  between  deceased  and  de- 
fendant. Impeaching  testimony  must  conform  to  the  predicate  laid  and  not  go  out 
into  other  matters. 

8. — Same— Bepntation  of  Deceased — ^Bllls  of  Exceptions — ^Harmless  Errror. 

Upon  a  trial  for  murder,  there  was  no  error  in  the  refusal  of  the  court  to  per- 
mit defendant  to  prove  the  reputation  of  the  deceased  before  the  details  of  the 
killing,  and  that  threats  had  been  made  by  deceased  against  defendant  were  admit- 
ted in  evidence;  and  especially  where  testimony  of  such  threats  appeared  in  the 
record  of  the  case;  and  defendant's  bill  of  exceptions  did  not  show  that  after 
proving  threats  he  again  offered  testimony  as  to  the  reputation  of  the  deceased. 
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4. — Same — Side-bar  Bemarks — Conduct  of  Attorneys. 

See  opinion  for  remarks  of  the  court  with  reference  to  side-bar  remarks  and 
animadversions  and  criticisms  among  the  attorneys,  which  should  be  promptly 
restrained  by  the  trial  court. 

5. — Same— Charge  of  Court — ^Kanslaughter — Self-Befense. 

Where  upon  trial  for  murder,  there  were  adverse  theories  presented  by  the 
evidence,  to  wit :  the  issues  of  murder  in  the  second  degree,  manslaughter  and  self- 
defense,  and  self-defense  from  the  standpoint  of  fear  of  actual  danger,  as  well 
as  the  standpoint  of  communicated  threats,  the  court  should  have  submitted 
special  charges  upon  those  theories. 

6. — Same — ^Abandonment  of  Difioulty — Self -Defense— Hanslaug^hter. 

Upon  trial  for  murder,  it  was  not  sufficient  that  the  court  charged  that  if  de- 
ceased abandoned  the  difficulty  and  defendant  so  understood  it,  and  he  then  fired 
upon  and  killed  deceased  he  could  not  plead  justification;  for  if  appellant  was 
acting  on  the  defensive,  he  might  in  that  case  not  be  guilty  of  a  higher  offense 
than  manslaughter,  and  the  court  under  the  evidence  in  the  case  should  have  so 
charged  the  jury. 

7. — Same — ^Defensiye  Theory — ^Vantage  Ground. 

Where  upon  trial  for  murder  the  defensive  theory  was  that  there  was  no  aban- 
donment of  the  difficulty  by  the  deceased,  and  there  was  evidence  that  the  de- 
ceased during  the  difficulty  approached  a  tree  for  the  purpose  of  getting  a  better 
vantage  ground,  and  that  the  acts  of  the  defendant  and  deceased  and  the  features 
of  the  difficulty  moved  in  rapid  succession,  and  involved  self-defense,  manslaughter 
and  abandonment  of  the  difficulty,  the  court  should  have  charged  specifically  on 
those  issues. 

8. — Same — ^Dangerous  Character  of  Beoeaied — Self -Defense. 

Evidence  in  regard  to  the  dangerous  character  of  the  deceased  is  admissible 
as  evidence  in  the  case  to  be  weighed  by  the  jury ;  but  the  slayer  would  have  as 
much  right  to  act  in  self-defense  if  his  life  was  in  danger,  either  actually  or  ap- 
parently, whether  deceased  was  or  was  not  a  dangerous  man,  and  the  right  of  self- 
defense  is  not  curtailed  by  reason  of  the  fact  that  the  deceased  was  not  known 
as  a  dangerous  man.  See  opinion  for  charge  of  court  on  this  phase  of  the  case 
which  was  held  too  restrictive. 

9. — Same — ^Transcript — Stenographic  Beport — ^Narrative  Statement. 

See  opinion  for  suggestion  of  the  court  that  the  narrative  form  of  perpetuating 
the  evidence  for  appeal,  is  preferable  to  long  stenographic  reports  of  the  testimony 
during  the  trial. 

Appeal  from  the  District  Court  of  Collin.  Tried  below  before  Hon. 
J.  M.  Pearson. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
seven  years  imprisonment  in  the  penitentiary. 

The  testimony  disclosed  that  bad  feeling  existed  between  the  defend- 
ant and  deceased  for  some  time  prior  to  the  homicide,  and  that  the 
deceased  had  made  threats  against  the  defendant  wliich  were  com- 
municated to  the  latter ;  that  on  the  evening  of  the  day  of  the  difficulty 
the  parties  met  on  the  road,  and  tliat  deceased  said  to  the  defendant: 
"God  damn  you,  if  I  knew  you  had  been  at  my  place  I  would  kill  you,'* 
and  then  grabbed  at  the  gun  which  defendant  carried  in  his  buggy: 
that  the  horse  of  defendant  became  frightened  and  defendant  jumped 
or  fell  out  of  the  buggy,  when  the  shooting  began.  The  State's  wit- 
nesses testified  that  the  defendant  shot  at  the  deceased  who  started 
to  run,  the  defendant  pursuing  him  and  firing  at  him;  that  when 
deceased  had  run  a  piece,  he  threw  up  his  hands  and  begged  defendant 
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not  to  shoot  him  any  more;  that  this  was  before  the  defendant  fired 
the  second  shot  at  deceased^  and  that  defendant  fired  a  third  shot 
at  deceased,  when  the  latter  turned  around  and  started  to  run  and 
grab  a  tree  and  fell;  that  then  defendant  turned  and  walked  back. 
The  defendant's  testimony  was,  with  reference  to  the  difficulty,  that 
deceased  threw  up  a  stick  when  they  met  and  told  defendant  to  hold 
up;  that  defendant  stopped  his  horse  and  buggy;  and  then  the  con- 
versation between  the  two  occurred  pretty  much  as  the  State's  witnesses 
gave  it;  that  then  the  deceased  tried  to  jerk  the  gun  away  from 
defendant,  and  defendant's  horse  jumped  forward,  and  that  he,  went 
over  the  buggy  striking  against  the  wire  fence  and  turning  over  on 
his  breast;  that  defendant  then  raised  up  and  began  shooting  at  de- 
ceased, who  had  a  pistol  drawn;  that  deceased  shot  at  defendant  after 
defendant's  first  shot;  that  the  defendant  shot  at  him  again  and  de- 
ceased returned  the  fire,  coming  forward  at  defendant  with  his  pistol 
in  his  hand  working  at  it;  that  by  that  time  the  defendant  had 
reloaded  his  gun  and  again  shot  at  deceased,  who  then  wheeled  and 
run;  and  defendant  didn't  shoot  him  any  more. 

A  pistol  was  found  on  the  ground,  and  there  was  some  testimony  as 
to  a  tree  or  trees  where  the  difficulty  had  occurred,  and  that  deceased 
was  found  lying  near  one  of  them.  The  testimony  is  very  voluminous, 
but  the  above  statement  together  with  that  contained  in  the  opinion 
is  sufficient  to  an  understanding  of  the  assignments  of  error  and  the 
ruling  of  the  court  thereon. 

Abemathy  £  Mangum,  Abemathy  &  Abemathy,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  murder 
in  the  second  degree,  with  seven  years  confinement  in  the  penitentiary 
allotted  as  the  punishment. 

Langham  testified  to  the  general  reputation  of  the  deceased  as  being  a 
quarrelsome  man,  and  that  of  defendant  as  being  a  reasonably  peaceful 
citizen.  The  State,  on  cross-examination,  then  asked  witness  if  he  had 
ever  heard  of  deceased  having  a  quarrel  with  any  one.  Witness  answered 
that  deceased  and  lie  had  had  such  quarrel.  Over  objection  of  appellant 
the  details  of  the  trouble  between  the  witness  and  deceased  was  gone 
into  before  the  jury;  and  that  quarrel  also  involved  the  son-in-law  of 
Langham,  Milford.  Milford  was  also  placed  on  the  stand  by  the  State 
and  permitted  to  go  at  great  length  into  the  details,  reasons,  and  whys 
and  wherefores  of  the  quarrel  between  Langham  and  himself  on  one 
side,  with  the  deceased  on  the  other.  Objections  were  urged  to  the 
introduction  of  this  testimony,  which  ought  to  have  been  sustained. 

Felix  Howard  was  a  witness  for  the  State.  On  cross-examination 
he  testified  that  he  was  burning  stalks  and  had  burned  three  piles  of 
stalks  during  the  fight.  He  was  then  asked  how  many  piles  of  stalks 
Vol.  49  Crim.— 31. 
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he  put  up  during  the  tight;  and  he  answered  that  he  never  put  up 
any.  The  predicate  was  then  laid  to  impeach  him  by  'Squire  Beckham, 
to  the  effect  that  he  had  stated  to  Beckham,  that  he  Imd  piled  up  a 
half-dozen  armfuls  while  the  shooting  was  going  on.  He  denied  this; 
and  stated  that  he  did  not  pile  any  stalks  while  the  difficulty  was  in 
progress;  and  the  defendant  thereupon  called  Beckham,  who  testified 
that  he  heard  Felix  Howard  state  that  he  kept  on  piling  stalks  while 
the  shooting  was  going  on,  and  he  thought  he  piled  a  half-dozen  armfuls 
during  its  progress,  and  that  he  called  the  boy's  attention  to  it,  and 
he  repeated  the  statement;  that  the  statement  was  made  on  Sunday, 
after  the  shooting,  in  the  back  of  the  bank  building  at  Blue  Bidge. 
It  was  also  stated,  while  this  examination  was  in  progress,  that  Aber- 
nathy,  of  counsel  for  the  defense,  had  requested  Beckham,  justice 
of  the  peace,  to  be  present  so  that  no  advantage  would  be  taken  of 
the  boy,  Felix  Howard,  when  he  made  his  statement  to  Abemathy. 
The  State,  upon  cross-examination  of  Beckham,  went  into  all  of  the 
details  of  the  conversation  with  Howard,  in  regard  to  the  difficulty 
between  deceased  and  defendant,  which  covers  several  pages  of  the 
transcript,  and  about  matters  independent  of  and  foreign  to  the  im- 
peaching evidence,  and  covering  the  entire  difficulty  betwen  appellant 
and  deceased.  It  is  not  necessary  here  to  detail  this;  it  is  too  volumi- 
nous. Suffice  it  to  say  that  it  covered  largely  the  statement  of  the 
boy,  Felix  Howard,  to  Beckham  and  Abemathy  in  regard  to  the  entire 
difficulty,  resulting  in  the  death  of  Cundiff.  This  testimony,  as  well 
as  that  in  the  previous  bill  of  exceptions  should  not  have  gone  to  the 
jury.  We  deem  it  unnecessary  to  go  into  a  discussion  of  the  matters, 
as  the  authorities  are  numerous,  to  the  effect  that  the  impeaching 
testimony  must  conform  to  the  predicate  laid,  and  not  go  out  into 
other  matters.  Bed  v.  State,  39  Texas  Crim.  Sep.,  484;  Messer  v. 
State,  43  Texas  Crim.  Bep.,  97,  63  S.  W.  Eep.,  644. 

Bills  of  exception  were  reserved  to  the  refusal  of  the  court  to  permit 
appellant  to  prove  tlie  reputation  of  the  deceased.  The  qualification 
of  the  court  to  these  bills,  states  that  this  testimony  was  offered  before 
the  details  of  the  killing  were  admitted  in  evidence,  and  before  it  was 
shown  that  threats  had  been  made  by  deceased  against  appellant.  As 
qualified  by  the  court,  we  believe  the  exception  was  not  well  taken. 
The  bills  do  not  show  that  after  proving  the  threat,  the  same  testimony 
was  again  offered.  The  record,  however,  contains  testimony  fully  show- 
ing the  threats  of  deceased  against  appellant,  and  this  testimony  forms 
the  basis  of  some  of  the  charges  given  by  the  court. 

There  are  some  exceptions  reserved  to  the  conduct  of  the  prosecution 
during  the  trial.  As  the  case  will  be  reversed  on  other  grounds  we 
pretermit  a  discussion  of  these  bills.  There  seems  to  have  been  con- 
siderable wrangling  and  discussion  along  the  line  of  side-bar  remarks 
and  animadversions  and  criticism  among  the  attorneys.  Such  matters 
and  conduct  ought  to  be  promptly  restrained  by  the  trial  court.  We 
fully  appreciate  the  fact  that  attorneys  in  their  earnestness  in  advocat- 
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ing  their  cause  become  heated,  and  often  go  beyond  the  case;  but 
the  court  should  promptly  exercise  authority.  Such  conduct  is  not 
conducive  in  the  highest  sense  to  the  enforcement  of  the  law,  or  in 
strict  consonance  with  what  should  encompass  the  trial. 

Several  sections  of  the  court's  charge  are  criticised  in  regard  to 
manslaughter  and  self-defense,  and  the  failure  to  submit  special  charges 
in  regard  to  those  theories  of  the  evidence.  Without  repeating  the 
evidence  and  going  into  detail,  we  think  some  of  the  criticisms  are 
just  and  correct.  There  were  adverse  theories  presented  by  the  evidence : 
the  issues  of  murder  in  the  second  degree,  manslaughter  and  self* 
defense,  and  self-defense  from  the  standpoint  of  actual  and  apparent 
danger,  as  well  as  the  standpoint  of  communicated  threats.  The  issue 
of  abandonment  of  the  difficulty  by  deceased  was  also  in  the  case, 
and  charged  upon  by  the  court.  This  portion  of  the  charge  informed 
the  jury  that,  if  deceased  abandoned  the  difficulty  and  appellant  so 
understood  it,  he  then  fired  upon  and  killed  deceased,  he  could  not 
plead  justification.  This  is  the  substance  of  the  charge  on  the  abandon- 
ment of  the  difficulty.  This  is  not  sufficient.  If  appellant  was  acting 
on  the  defensive,  and  while  engaged  in  the  difficulty,  deceased  aban- 
doned the  difficulty,  and  appellant  so  understood  it,  and  he  then  shot 
and  killed  deceased  he  would  not  be  justified.  But  he  might  not  be 
guilty  of  a  higher  offense  than  manslaughter.  The  court  did  not 
instruct  the  jury  what  would  be  the  law  applicable  to  appellant's  case 
under  this  condition  of  things.  In  our  opinion,  if  the  jury  should  find 
that  defendant  was  acting  on  the  defensive,  and  the  deceased  abandoned 
the  difficulty,  and  as  he  was  leaving,  if  the  jury  should  find  he  was, 
appellant  then  shot  him,  knowing  or  realizing  that  deceased  had  aban- 
doned the  difficulty,  his  offense  would  not  be  higher  than  manslaughter. 
As  the  charge  is  given  it  left  the  jury  to  ascertain  for  themselves  of 
what  offense  appellant  would  be  guilty  if  he  shot  after  deceased  aban- 
doned the  difficulty.  They  gave  appellant  murder  in  the  second  degree. 
If  the  law  had  been  charged  it  might  not  have  been  higher  than  man- 
slaughter. 

There  is  another  question  in  regard  to  this  abandonment  also  that 
should  have  been  charged  more  favorable  to  appellant.  The  defensive 
theory  was  that  there  was  no  abandonment,  and  there  being  evidence 
of  the  fact  that  deceased  was  approaching  a  tree,  and  that  this  was 
only  for  the  purpose  of  getting  a  better  vantage  ground  from  which 
to  carry  on  the  battle.  If  the  jury  should  believe  this  state  of  fact, 
then  there  would  be  no  abandonment  of  the  difficulty,  and  appellant's 
right  of  self-defense  would  be  in  no  manner  abridged.  Of  course, 
in  a  difficulty  like  the  one  detailed  in  this  evidence,  matters  and  occur- 
rences move  in  rapid  succession:  and  if  there  was  an  abandonment  at 
all,  or  if  deceased  was  approaching  the  tree  for  the  purpose  of  getting 
a  vantage  ground,  it  must  have  been  done  in  an  almost  incredible  short 
space  of  time.  The  rapidity  of  the  movements  of  the  parties,  and  the 
shortness  of  a  difficulty  of  this  character,  where  self-defense,  man- 
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slaughter  and  abandonment  of  the  difficulty  all  congregate  within  a 
moment  or  two  of  time,  would  call  on  the  court  to  be  specifically  certain 
with  reference  to  the  law  when  those  issues  are  set  forth  in  the  charge. 

We  would  call  attention  also  to  another  phase  of  the  charge  on  self- 
defense.  The  24th  subdivision  of  the  charge,  which  pertains  to  self- 
defense  is,  as  follows:  "On  the  other  hand,  if  you  find  and  believe 
from  the  evidence,  that  prior  to  the  killing,  J.  A.  Cundifl  had  made 
threats  to  kill  or  inflict  serious  personal  violence  upon  the  defendant,  J. 
W.  St.  Clair,  and  you  further  believe  from  the  evidence  that  J.  W. 
St.  Clair  before  the  killing,  was  informed  of  said  threats,  and  was 
warned  that  Cundiff  was  a  dangerous  man;  and  you  further  believe 
from  the  evidence  that  on  the  occasion  of  the  killing  J.  A.  CundifE 
used  words  or  did  acts,  or  used  words  and  did  acts  which  indicated  a 
purpose  and  intention  on  the  part  of  Cundiff  to  carry  said  threats  into 
execution,"  etc.  This  charge  is  criticised  because  it  coupled  the  right 
of  self-defense  with  the  fact  that  appellant  was  warned  Cundiff  was  a 
dangerous  man.  In  other  words,  that  the  law  of  self-defense  was  cur- 
tailed by  the  fact  that  deceased  was  a  dangerous  man.  It  is  too  restric- 
tive, or  rather  it  is  a  burden  upon  self-defense  which  the  law  does  not 
justify.  The  statute  authorizes  the  slayer  to  act  in  self-defense  where 
threats  have  been  communicated  to  the  slayer ;  and  the  party  slain  at  the 
time  of  the  difficulty  did  some  act  manifesting  his  intention  to  execute 
the  threat.  It  is  not  necessary  that  he  be  a  dangerous  man.  It  is  true 
that  the  statute  authorizes  the  introduction  of  evidence  that  deceased 
was  a  violent  and  dangerous  man,  but  it  does  not  make  the  right  of  self- 
defense  depend  upon  that  fact.  It  depends  upon  the  fact  that  the 
deceased  did  some  act  manifesting  his  intention  to  execute  the  threat. 
The  evidence  in  regard  to  the  dangerous  character  of  the  deceased  is 
admissible  as  evidence  in  the  case  to  be  weighed  by  the  jury.  The 
slayer  would  have  as  much  right  to  act  in  self-defense  if  his  life  was 
in  danger,  either  actually  or  apparently,  whether  deceased  was  or  was 
not  a  dangerous  man,  and  the  right  of  self-defense  is  not  curtailed  by 
reason  of  the  fact  that  deceased  was  not  known  as  a  dangerous  man. 

There  are  over  forty  questions  presented  for  revision,  including  those 
discussed ;  many  of  them  we  deem  unnecessary  to  be  reviewed.  Among 
other  things  stated  in  the  motion  for  new  trial  is  the  misconduct  of  the 
jury,  as  well  as  the  further  fact  that  on  several  occasions  separation 
occurred.  The  evidence  in  regard  to  this  is  voluminous,  covering  nearly 
one  hundred  pages.  But  in  view  of  the  disposition  made  of  the  case, 
these  matters  are  not  discussed.  Nor  is  the  further  question  in  regard 
to  the  formation  of  the  jury  and  the  maimer  of  selecting  and  summon- 
ing the  special  venire,  as  it  will  not  occur  upon  another  trial. 

This  record  contains  nearly  eight  hundred  pages  of  rather  closely 
typewritten  matter;  and  it  occurs  to  us  that  the  salient  features 
necessary  for  the  disposition  of  it  on  this  appeal,  might  have  been 
easily  placed  within  two  hundred  pages — at  least  in  a  much  smaller 
compass  than  was  done.    It  places  upon  this  court  a  very  great  burden^ 
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and  an  unnecessary  one,  to  go  through  such  tremendous  records  to  review 
a  few  questions,  when  they  could  have  been  easily  presented  by  being 
properly  and  judiciously  stated.  We  make  the  suggestion  that  in  pre- 
paring records  for  appeal  to  this  court,  they  be  made  up  entirely  with 
the  view  of  presenting  concisely  and  succinctly,  yet  fully,  the  questions 
to  be  decided,  omitting  all  unnecessary  details.  It  is  true  that,  under 
the  recent  act  of  the  Legislature  the  right  is  given  to  send  up  the 
stenographic  report,  and  perhaps  in  some  instances  this  may  be  necessary, 
but  such  cases  are  or  ought  to  be  rare  occurrences.  The  "  narrative  " 
form  of  perpetuating  the  evidence  for  appeals  is  the  better  practice,  and 
is  not  in  violation  of  the  recent  act  of  the  Legislature,  when  attorneys 
and  the  court  below  see  proper  to  do  so.  Of  course,  we  would  not  under- 
take to  criticise  their  action  in  this  respect.  But  where  this  practice 
can  be  avoided,  we  suggest  that  it  be  done.  The  crowded  condition 
of  our  docket  renders  it  now  almost  impossible  for  this  court  to  dispose 
of  the  rapidly  increasing  appeals.  These  suggestions  are  made  in  order 
that  trial  courts  and  attorneys  may  be  of  assistance,  in  the  rapid  dispo- 
sition of  appeals,  and  without  suggesting  or  intimating  that  any  right, 
real  or  imaginary  they  may  have,  shall  be  curtailed. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Jack  Lbatherman  v.  The  State. 

No.  3616.     Decided  March  14,  1906. 

Vagrancy — ^Professional  Gambler. 

Where  the  indictment  charged  that  defendant  was  a  professional  gambler, 
the  witnesses  for  the  State  should  have  been  required  to  state  facts  so  that  the 
jury  could  draw  the  conclusion  from  the  same  as  to  whether  or  not  defendant  was 
a  professional  gambler;  and  the  mere  statement  that  he  was,  was  not  sufficient 

Appeal  from  the  County  Court  of  Tarrant.     Tried  below  before  Hon. 
E.  F.  Milam. 
Appeal  from  a  conviction  of  vagrancy;  penalty,  a  fine  of  $1. 
The  opinion  states  the  case. 

Wynne  &  McCart,  Bowlin  &  McCart,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BKOOKS,  Judge. — Appellant  was  convicted  of  vagrancy,  and  fined 
$1.  Appellant's  first  assignment  of  error  complains  that  the  court  erred 
in  admitting  the  evidence  of  various  witnesses,  over  the  objection  of 
defendant,  to  the  effect  that  defendant  was  a  gambler  and  professional 
gambler.     The  indictment  charged  that  this  appellant  was  a  vagrant,  in 
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that  he  was  a  professional  gambler.  Appellant's  insistence  is,  that 
this  being  the  charge  against  appellant,  the  witnesses  for  the  State 
should  have  been  required  to  state  facts  so  that  the  jury  could  draw 
the  conclusion  from  the  same  as  to  whether  or  not  appellant  was  a  pro- 
fessional gambler;  that  is,  whether  or  not  he  followed  the  business  or 
profession  of  betting  at  games  prohibited  by  law.  The  record  shows 
no  proof  other  than  as  above  detailed.  This  testimony  was  not  ad- 
missible. This  identical  question  was  decided  in  favor  of  appellant  in 
Arnold  v.  State,  28  Texas  Crim.  App.,  480.  The  rule  that  seems  to 
apply  in  this  character  of  case  is  aptly  stated  in  1  Thompson  on  Trials, 
sec.  377,  as  follows:  "A  question  which  embraces  the  whole 
merits  of  the  controversy  is  ordinarily  subject  to  tlie  objection  that  it 
calls  for  a  conclusion  on  the  part  of  the  witness,  although  it  may  not 
be  so  in  particular  cases.*'  See  Harrison  v.  State,  16  Texas  Crim.  App., 
326;  Holsey  v.  State,  24  Texas  Crim.  App.,  35;  Half  (Weis  &  Co.)  v. 
Curtis,  68  Texas,  640.  White's  Ann.  Pen.  Code,  arts.  412  and  413,  and 
notes.  The  court  having  committed  error  in  permitting  witnesses  to 
give  their  opinion  as  to  the  matter  above  complained  of,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Charles  Forbish  v.  The  State. 

No.  3(512.     Decided  March  14,  1906. 

Embeizlement — ^DitpoBing  of  Mortgaged  Property. 

Where  upon  a  trial  for  embezzIemeDt,  the  evidence  showed  that  the  defendant 
mortgaged  his  candy  store  to  the  prosecutor  for  money  loaned  defendant  and  pos- 
sibly collected  money  on  said  business  and  retained  it  without  the  consent  of  pros- 
ecutor, the  offense  if  anything  would  be  for  disposing  of  mortgaged  property  and 
not  embezzlement. 

Appeal  from  the  County  Court  of  Hill.  Tried  below  before  the  Hon. 
N.  J.  Smith. 

Appeal  from  a  conviction  of  embezzlement,  a  misdemeanor;  penalty, 
a  fine  of  $25  and  thirty  days  confinement  in  the  county  jaiL 

The  opinion  states  the  case. 

Walker  &  Scruggs  and  A.  P.  McKinnon,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  indicted  and  convicted  of  em- 
bezzlement of  money  of  the  value  of  $44.15,  and  his  punishment  fixed 
at  a  fine  of  $25.  Charles  Gtebhart,  prosecuting  witness,  testified  that 
in  September,  1904,  he  owned  a  bakery  and  defendant  owned  a  can^v 
plant  in  Hillsboro;  defendant  wanted  to  borrow  $50  for  sixty  days. 
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^'I  let  him  have  the  money^  and  he  executed  and  delivered  to  me  the 
following  two  written  instruments:  Firsts  a  promissory  note  for  the 
sum  of  $50^  payable  to  my  order^  due  sixty  days  after  date^  with  interest 
at  the  rate  of  ten  per  cent,  per  annum  from  maturity  until  paid,  and 
ten  per  cent,  additional  for  attomey^s  fees,  if  collected  by  law  or  placed 
in  the  hands  of  an  attorney  for  collection,  and  signed  Chas.  W.  Forbish. 
And  second,  an  instrument  to  secure  the  payment  of  said  note,  in  words 
as  follows:  "Hillsboro,  Texas,  Sept.  1st,  1904.  This  is  to  certify: 
I  have  this  day  transferred  to  Chas.  Gebhart  all  my  interest  in  my  con- 
fectionery business  at  No.  125  East  Franklin  street,  to  secure  payment 
of  one  note  of  $50  of  above  date,  and  it  is  further  understood  when  pay- 
ment of  above  note  has  been  made  to  said  Chas.  Gebhart,  that  the  above 
mentioned  business  returns  into  my  possession.  (Sig.)  Chas.  W.  For- 
bish.'^ Defendant  was  a  candy  maker  and  conducted  his  candy  plant 
as  he  had  theretofore,  till  December  10,  when  I  told  him  I  must  have 
my  money.  '  He  said  he  did  not  have  it,  as  a  claim  from  New  Orleans 
was  due,  and  he  could  not  meet  both.  He  then  turned  over  the  candy 
plant  to  me,  or  told  me  to  take  charge  of  it,  and  he  would  manage  and 
run  it,  and  I  was  to  have  all  the  profits  till  the  debt  was  paid.  I  was 
to  allow  his  board  at  my  house,  and  $ —  per  week  for  his  incidental 
expenses.  I  also  employed  Bell  to  assist  defendant  in  the  candy  shop. 
There  was  some  material  on  hand  at  the  time,  but  I  furnished  sugar  with 
which  to  make  candy.  The  collections  for  candy  were  to  be  paid  to  mc, 
and  I  was  to  pay  for  expenses  in  running  the  plant  Defendant  had 
the  key  to  the  house,  as  my  employee.  On  the  night  of  December  19th, 
I  went  to  the  plant  and  found  Bell  there,  but  defendant  was  not.  I 
asked  Bell  where  defendant  was,  and  he  said  he  had  stepped  out  in  town 
somewhere;  that  he  had  two  batches  of  candy  to  work,  and  by  that  time 
defendant  would  be  back.  I  then  told  Bell  I  would  close  the  house,  and 
did  so.  I  did  not  see  defendant  that  night,  the  next  day  or  for  several 
days  thereafter.  He  did  not  come  back  to  see  me.  My  debt  not  having 
been  paid  I  sold  the  candy  plant  to  Bell  on  the  26th  or  27th  day  of 
December,  1904.  I  forget  what  the  stock  and  plant  inventoried. 
Defendant  did  not  pay  me  any  money  collected  in  said  business  after 
December  21,  1904.  I  have  never  had  any  settlement  with  defendant 
with  regard  to  said  candy  business.  He  has  never  paid  me  any  money 
since  December  19,  1904.  He  never  made  any  report  to  me  after  said 
time,  and  if  he  collected  any  money  on  said  business,  and  retained  it  he 
did  so  without  my  consent.*' 

It  was  shown  by  other  witnesses  that  appellant  sold  candy  to  various 
parties  while  running  the  candy  establishment  to  the  aggregate  value  of 
the  amount  alleged  in  the  indictment,  such  sales  being  made  between 
the  10th  and  19th  of  December ;  and  on  the  22d  of  December  appellant 
collected  this  money  from  the  parties.  This  evidence  does  not  make 
out  a  case  of  embezzlement.  It  was  simply  a  mortgage  of  a  business, 
then  being  conducted  in  the  town  of  Hillsboro,  for  the  sum  of  $50, 
loaned  to  appellant.    If  the  State  could  insist  upon  anything  it  would  be 
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for  disposing  of  mortgaged  property.  It  is  not  embezzlement,  since  the 
facts  show  that  appellant  owned  the  candy  business  and  mortgaged  it  to 
prosecutor  for  a  certain  sum  and  proceeded  to  run  the  business  as  there- 
tofore and  collect  all  bills  due  said  candy  shop.  Besides^  the  evidence 
does  not  show  but  that  Gebhart  collected  his  debt  in  the  sale  of  the 
candy  business.  The  evidence  being  insufficient  to  support  the  con- 
viction, the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ed  Murphy  v.  The  State. 

No.  335a     Decided  March  14,  1906. 

Torffery — ^Name  of  Defendant — ^Assumed  Name. 

Where  upon  trial  for  forgery  the  prosecution  was  against  W,  and  the  defendant 
when  called  upon  to  plead  suggested  his  true  name  to  be  M,  and  from  that  point 
the  prosecution  was  carried  on  in  the  latter  name,  and  the  evidence  showed  that 
he  also  went  under  the  name  of  W  and  several  other  names,  and  that  he  signed  the 
instrument  alleged  to  have  been  forged  under  the  name  of  M,  which  he  contended 
was  his  true  name ;  held  that  all  this  character  of  evidence  having  been  introduced 
by  the  State  to  show  defendant's  method  and  that  his  true  name  was  not  M ;  and 
all  the  facts  having  been  submitted  under  a  proper  charge,  the  conviction  was 
sustained. 

Appeal  from  the  District  Court  of  Colorado.  Tried  below  before 
Hon.  M.  Kennon. 

Appeal  from  a  conviction  of  forgery ;  penalty,  five  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

Edwin  E.  Malsch,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  charged  under  the 
name  of  C.  E.  Williams  with  forgery.  When  called  upon  to  plead,  he 
suggested  his  true  name  to  be  Ed  Murphy,  and  from  that  point  the 
prosecution  was  carried  on  in  the  name  of  Ed  Murphy.  The  only 
ground  of  the  motion  for  new  trial  (there  being  no  assignment  of  error), 
is  that  the  evidence  is  not  sufiBcient  to  support  the  conviction.  The  fact 
that  the  instrument  was  executed  by  appellant  is  placed  beyond  any 
question  by  the  eye-witness,  and  by  appellant  in  his  own  testimony. 
The  draft  which  was  the  basis  of  the  prosecution,  was  signed  Ed  Murphy 
by  appellant.  He  insists  that  having  signed  the  name,  Ed  Murphy, 
and  that  being  his  true  name,  he  could  not  be  guilty  of  forgery.  If 
these  were  the  admitted  facts,  or  the  true  facts,  he  would  be  correct. 
The  name  signed  must  be  that  of  some  person  other  than  he  who 
executes  the  instrument,  though  it  may  be  a  man  of  the  same  name,  if 
by  signing  that  name  he  intended  to  defraud.     It  is  not  forgery  to  sign 
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one's  own  name.  The  evidence  through  various  witnesses,  showed  that 
his  name  was  C.  £.  Williams;  that  he  also  endorsed  another  written 
instrument,  under  the  name  of  F.  P.  Hinote;  that  he  was  sent  to  the 
penitentiary  in  Missouri,  under  the  name  of  C.  B.  Welsch;  that  he  also 
rendered  his  name  as  a  railroad  hand  under  the  name  of  E.  J.  Joseph ; 
that  it  was  not  certain  that  he  passed  under  the  name  of  Kid  Nash ;  but 
it  is  shown  that  while  at  work  on  the  railroad  appellant  took  different 
names.  Appellant  went  into  some  explanations  with  reference  to  these 
names,  why  he  was  going  under  such  assumed  names,  and  that  he  knew 
Hinote,  whose  name  he  signed  in  securing  money,  under  the  plea  of 
being  an  Odd  FeUow;  that  Hinote  lived  in  the  State  of  Washington, 
that  Hinote  had  authorized  him  to  secure  help  from  his  brother  Odd 
Fellows,  and  induced  appellant  to  take  his  Odd  Fellow's  card  to  obtain 
money  and  sign  his  (Hinote's)  name.  All  this  character  of  evidence 
was  introduced  by  the  State  to  show  appellant's  methods,  and  to  show 
his  name  was  not  Ed  Murphy.  All  matters  were  appropriately  sub- 
mitted by  the  court  in  his  charge  to  tlie  jury — at  least  there  is  no  com- 
plaint on  the  part  of  appellant  to  the  failure  of  the  court  to  charge  the 
law  applicable  to  the  facts.  If  the  jury  had  seen  proper  to  have 
believed  his  statement,  they  would  have  acquitted ;  but  they  did  not,  and 
the  evidence  justified  them  in  discrediting  or  disbelieving  his  testimony. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


A.  C.  Stephens  v.  The  State. 
No.  3548.     Decided  March  14,  1906. 

1. — ^EmbeiileiiieiLt — ^Indiotment. 

See  opinion  for  indictment  brought  under  article  338,  of  the  Penal  Code,  for  em- 
bezzlement held  to  be  sufficient  on  motion  to  quash.    Following  Goodwyn  v.  State, 
64  S.  W.  Rep.,  261. 
2. — Same — ^Evidence — Confession — ^Waminff — ^BUl  of  Exceptions. 

Where  upon  trial  for  embezzlement,  the  record  on  appeal  showed  that  the  warn- 
ing given  to  defendant  was  within  such  time  as  that  he  must  have  been  charged 
with  notice  of  the  warning  when  he  made  the  confession,  although  the  same  was  not 
contemporaneous  with  the  warning,  but  was  made  in  such  proximity  as  to  time 
and  under  circumstances  reasonably  showing  that  he  was  mindful  of  the  warning 
when  he  made  the  statement,  the  same  was  receivable  in  evidence ;  besides  the  bill 
of  exceptions  does  not  contain  the  testimony  objected  to,  and  the  court  is  not  re- 
quired to  look  through  the  records  and  determine  under  what  circumstances  the 
confession  was  made. 
3. — Same — Written  Instrument — ^Receipt — ^Parol  Explanation. 

Where  upon  trial  for  embezzlement  the  written  instrument  upon  which  the 
prosecution  was  predicated,  was  in  the  nature  of  a  receipt  for  money  and  is  not 
contractual  in  its  character,  the  same  was  subject  to  explanation  by  parol  testi- 
mony; especially  where  the  deposit  was  not  to  a  bank  but  a  private  person,  even 
though  the  receipt  recited  that  the  money  was  deposited  subject  to  the  depositor's 
order  on  demand. 

4. Same — Subject  of  Embezzlement. 

In  a  prosecution  for  embezzlement,  where  the  defendant  received  money  from  the 
prosecutor  for  safe  keeping  with  a  right  to  deposit  the  same  in  a  bank,  it  made 
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no  difference  whether  the  act  of  deposit  in  the  bank  by  defendant  in  his  name  was 
a  conversion,  or  the  subsequent  withdrawal  of  the  money  from  the  bank  after 
such  deposit,  was  the  conversion,  the  effect  would  be  the  same. 

Appeal  from  the  District  Court  of  Potter.  Tried  below  before  the 
HoiL  Ira  Webster. 

Appeal  from  a  conviction  of  embezzlement;  penalty,  two  years  con- 
finement in  the  penitentiary. 

The  testimony  for  the  State  showed  that  the  prosecutor  turned  the 
money  over  to  the  defendant,  to  be  deposited  in  a  bank  when  he  had 
an  opportimity,  and  that  the  prosecutor  took  a  receipt  therefor  as  set  out 
in  the  opinion;  the  defendant  was  to  keep  the  money  for  safe  keeping. 
Defendant  deposited  the  money  in  bank  and  afterwards  drew  it  out  on 
his  own  checks  and  used  it ;  he  admitted  to  prosecutor,  after  being  duly 
warned  by  the  oflScer,  that  he  would  not  have  used  the  money  if  he  had 
not  been  drunk. 

Del  W,  Harrington  and  Preston  Martin,  for  appellant 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDEESON",  Judge. — Appellant  was  convicted  of  embezzlement, 
and  his  punishment  assessed  at  confinement  in  the  penitentiary  for  a 
term  of  two  years;  hence  this  appeal. 

Appellant  made  a  motion  to  quash  the  indictment  on  the  ground 
of  its  alleged  insuflBciency.  The  indictment  was  brought  under  article 
938  of  our  Penal  Code,  and  has  been  held  sufficient  in  Qoodw}Ti  v.  State, 
64  S.  W.  Eep.,  251.  We  understand  the  facts  there  and  here  to  be  in 
a  measure  similar.  We  do  not  deem  it  necessary  to  enter  into  a  redis- 
cussion  of  this  phase  of  the  case. 

The  bill  of  exceptions  with  reference  to  the  proof  of  the  confession 
or  statement  made  by  appellant  to  Chas.  Monroe,  shows  that  the  state- 
ment was  made  after  sufficient  warning.  True  the  warning  was  not 
given  by  Monroe,  but  was  given  by  the  sheriff,  and  was  within  such 
time  as  that  appellant  must  have  been  charged  with  notice  of  the  warning 
when  he  made  the  statement.  McDaniel  v.  State,  10  Texas  Ct.  Eep., 
923,  and  authorities  there  referred  to,  cited  by  counsel  for  appellani^ 
we  do  not  believe  are  in  point.  Barth  v.  State,  39  Texas  Crim.  Sep., 
381.  We  deduce  from  the  authorities  that  the  confession  need  not  be 
contemporaneous  with  the  warning,  if  it  is  made  in  such  proximity  as 
to  time  and  under  circumstances  reasonably  showing  that  appellant  was 
mindful  of  the  caution  and  warning  when  he  made  the  statement,  the 
same  is  receivable  in  evidence.  Baker  v.  State,  25  Texas  Crim.  App., 
2;  Maddox  v.  State,  41  Texas  206;  Adams  v.  State,  35  Texas  Crim. 
Eep.,  285.  Under  these  last  named  authorities,  by  searching  through 
the  record,  it  reasonably  appears  that  appellant  was  mindful  of  the 
warning  when  he  made  the  statement  though  he  did  not  make  it  to  the 
same  person  who  gave  the  warning.     However,  there  is  another  question 
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which  we  think  disposes  of  this  matter.  There  is  no  distinct  bill  in  the 
record  to  this  testimony;  but,  as  taken  we  are  required  to  look  through 
the  record  and  gather  from  several  witnesses  the  testimony  in  regard  to 
said  confession  and  the  circumstances  under  which  it  was  made.  We 
do  not  understand  that  we  are  required  to  do  this.  If  a  party  takes  a 
bill  of  exceptions  in  his  statement  of  facts,  the  evidence  connected  with 
the  bill  must  appear  immediately  in  connection  therewith,  and  we  will 
not  look  through  the  entire  record  and  examine  the  testimony  of  various 
witnesses  to  see  whether  a  party  has  made  out  a  complete  bill  of  excep- 
tions. If  such  were  the  rule  our  duties  would  be  interminable,  and 
would  require  us  to  first  find  the  testimony  bearing  on  the  point,  and 
then  to  construe  its  bearing.  We  do  not  understand  the  rules  with 
reference  to  bills  of  exception  require  this  at  our  hands.  Accordingly 
we  hold  that  this  bill  is  defective. 

The  important  question  for  our  consideration  is  whether  or  not  the 
written  instrument,  upon  which  this  prosecution  is  predicated,  is  such 
an  instrument  as  can  be  explained  by  parol;  and  whether  or  not  the 
same  is  of  itself  unexplained,  the  subject  of  embezzlement;  that  is, 
whether  funds  received  under  such  an  instrument  can  be  embezzled 
Said  instrument  is  of  the  following  form : 

'Twist,  Tex.,  Aug.  9th,  1905. 
'Tleceived  of  Chas.   Monroe  the   sum  of  $210    (two  hundred  and 
ten  dollars),  subject  to  his  order,  on  demand. 

"The  J.  E.  Hutt  Contg.  Co. 

"Per  A.  C.  Stephens.^' 

The  contention  of  appellant  is  to  the  effect  that  said  instrument  is  in 
writing  and  is  contractual  in  its  terms,  and  cannot  be  explained  or  con- 
tradicted by  parol  testimony ;  that  the  contract  itself  shows  that  appellant 
had  a  right  to  use  the  money,  and  was  required  to  repay  it  on  demand. 
Objection  was  made  to  the  introduction  of  any  testimony  varying  appel- 
lant's construction  of  this  instrument.  Over  such  objection,  however, 
parol  testimony  was  admitted  on  the  part  of  the  State  to  show  that 
appellant  was  the  clerk  or  employee  of  the  Hutt  Contracting  Company, 
at  a  railroad  camp;  that  said  company  furnished  supplies,  etc.,  to  the 
employees  and  laborers  connected  with  the  railroad ;  that  the  prosecutor, 
Monroe,  had  $210,  which  he  desired  taken  care  of,  and  deposited  in  the 
bank  at  Dalhart;  and  that  he  gave  this  money  to  appellant  to  be 
deposited  in  said  bank.  The  proof  further  showed  that  appellant  did 
deposit  the  same  in  said  bank,  and  subsequently  drew  it  out  and  appro- 
priated it.  With  reference  to  the  construction  of  said  iDstniment  we 
would  observe  that  if  it  is  a  mere  receipt  and  not  contractual,  it  is  sub- 
ject to  explanation  and  contradiction  by  parol  testimony.  Or,  if  there  is 
ambiguity  about  said  instrument  as  to  whether  the  same  is  a  receipt  or 
contractual,  it  is  subject  to  parol  testimony,  explaining  or  contradicting 
it    See  1  Elliott  on  Evidence,  p.  617,  and  authorities  there  cited. 
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7  Words  and  Phrases,  p.  6988.  The  authorities  we  understand  hold 
that  a  mere  certificate  of  deposit  is  in  the  nature  of  a  receipt  and  may 
be  explained.  This  would  especially  be  true  where  the  deposit  was  not 
a  bank.  In  such  case  the  custom  of  the  bank  might  not  enter  into  the 
matter.  In  this  case,  the  party  receiving  the  money  was  not  a  bank 
but  a  private  person.  It  is  contended,  however,  that  the  clause  at  the 
end  of  said  receipt,  "subject  to  his  order  on  demand,"  takes  it  out  of 
the  category  of  a  mere  receipt  explainable,  but  shows  it  to  be  a  contract 
which  authorized  appellant  to  use  said  money,  and  to  restore  its  equiva- 
lent on  demand.  In  our  view,  appellant  being  a  private  person,  and  not 
a  bank,  to  say  the  least,  as  to  this  clause  it  rendered  the  receipt  am- 
biguous and  as  such  is  explainable.  If  this  instrument  had  been  exe- 
cuted by  a  bank  and  the  custom  in  regard  to  deposits  shown  to  be  subject 
to  use  by  the  bank  as  a  general  deposit,  it  would  not  be  the  subject  of 
embezzlement.  If  on  the  contrary,  it  were  a  special  deposit,  it  might 
be  the  subject  of  embezzlement.  However,  in  the  hands  of  a  private 
person,  does  the  clause  which  follows  a  receipt  in  general  terms  "subject 
to  his  order  on  demand"  constitute  it  such  an  instrument  as  makes  the 
fund  in  his  hands  subject  to  his  use  as  a  loan  and  so  not  the  subject 
of  embezzlement?  Or  is  it  of  that  character  which  is  subject  to  expla- 
nation by  parol  evidence?  As  stated  above,  we  think  it  is  of  the  last 
named  character.  See  this  character  of  instrument  discussed  in  Long 
V.  Straus  (Ind.),  6  N.  E.,  p.  123.  We  think  it  could  be  shown  by 
the  State  that  the  delivery  of  said  money  to  appellant  was  for  a  specific 
purpose  inconsistent  with  a  loan  or  authority  on  the  part  of  appellant  to 
use  and  appropriate  the  same  to  his  own  use.  On  the  other  hand,  it 
was  permissible  for  appellant  to  show  that  the  purpose  in  the  execution 
of  said  paper  was  to  authorize  him  to  use  said  money  and  to  return  or 
restore  it  on  demand.  The  State,  as  above  shown,  introduced  evidence 
showing  that  the  money  was  deposited  by  Chas.  Monroe  (prosecutor), 
with  appellant  for  safe  keeping,  and  to  be  deposited  by  him  in  bank. 
We  do  not  understand  this  evidence  to  have  been  met  by  any  testimony 
on  the  part  of  appellant  showing  that  the  purpose  of  said  payment  of 
$210  by  prosecutor  to  him,  was  in  any  wise  different  from  the  purpose 
as  above  stated.     Consequently  the  money  was  subject  to  embezzlement. 

It  is  also  contended  that  inasmuch  as  appellant  had  the  right  to 
deposit  the  same  in  his  own  name,  that  the  subsequent  withdrawal  of  the 
same  from  the  bank  by  him  would  not  constitute  an  embezzlement.  We 
do  not  believe  it  makes  any  difference  whether  the  act  of  deposit  by 
appellant  in  his  own  name  was  a  conversion,  or  the  subsequent  with- 
drawal of  the  money  from  the  bank  after  its  deposit  in  appellant's  own 
name,  was  the  conversion,  the  effect  would  be  the  same.  In  either 
event  appellant  would  be  liable  for  the  embezzlement  of  the  money. 

It  is  not  necessary  to  discuss  other  matters.  There  being  no  error 
in  the  record,  the  judgment  is  afBrmed. 

Affirmed, 
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J.  A.  Gaut  v.  The  State. 

No.  3390.     Decided  March  14,  190a 

1. — ^Forgery — ^Indictment — ^Variance — ^Explanatory  Averment. 

Upon  trial  for  forgery  where  the  indictment  contained  the  explanatory  SLvet- 
ment  that  the  alleged  forged  name  was  Clark  Dowlen  instead  of  Clark  Doolen 
as  it  appeared  in  the  body  of  the  alleged  forged  instrument ;  and  the  proof  showed 
that  the  party  impersonated  went  by  both  names,  there  was  no  error. 

8.^kime — ^Bill  of  Sale  Subject  of  Forsrery. 

Where  upon  trial  for  uttering  a  forged  instrument,  the  evidence  showed  that 
the  defendant  delivered  a  bill  of  sale  to  the  party  alleged  to  have  been  defrauded 
conveying  certain  cattle  and  purported  to  have  been  signed  by  the  original  owner 
of  said  cattle  from  whom  defendant  claimed  to  have  purchased  them,  such  an 
instrument  was  the  subject  of  forgery,  and  affected  the  property  rights  of  said 
alleged  signer  of  said  bill  of  sale. 

8.^kime — Continnance — ^Diligence — ^Xateriality  of  Testimony. 

Where  upon  trial  for  forgery,  the  application  for  continuance  showed  that  the 
absent  witness  was  out  of  the  State;  that  there  was  no  effort  n^ade  to  take  his 
depositions;  that  his  testimony  was  of  an  impeaching  character  and  that  the  wit- 
ness who  was  intended  to  be  impeached  by  the  absent  testimony  was  not  shown 
to  have  been  placed  on  the  stand,  etc,  there  was  no  error  in  overruling  the  motion. 

4. — Same— Syidenoe— Comparison  of  Signatnres. 

Upon  a  trial  for  forgery  there  was  no  error  in  introducing  the  clerk  of  the 
court  to  testify  that  he  saw  the  defendant  sign  the  application  for  continuance, 
and  then  permit  the  State  to  introduce  such  signature  for  comparison  with  the 
alleged  forged  handwriting. 

6. — Same — Charflre  of  Conrt— Hame  of  Party  Injured — ^Variance. 

Upon  trial  for  forgery  where  the  indictment  charged  by  way  of  explanation  that 
the  alleged  forged  name  was  Dowlen  instead  of  Doolen,  and  the  proof  showed  that 
the  party  went  under  both  names,  and  the  charge  of  the  court  submitted  both 
names  in  accordance  with  the  count  in  the  Indictment,  there  was  no  error. 

6. — Same— Charge  of  Court — Circumstantial  Syidence. 

Where  upon  trial  for  uttering  of  forged  instrument,  the  evidence  showed  that 
defendant  was  placed  in  such  juxtaposition  to  the  circumstances  showing  his 
knowledge  that  said  instrument  was  forged,  and  indicating  that  he  forged  it,  that 
the  case  was  taken  out  of  the  realm  of  circumstantial  evidence,  and  no  charge 
thereon  was  required.     Distinguishing  Nichols  v.  The  State,  44  S.  W.  Rep.,  1091. 

Appeal  from  the  District  Court  of  Potter.  Tried  below  before  the 
Hon.  Tyler  Webster. 

Appeal  from  a  conviction  of  uttering  a  forged  instrument  in  writing; 
penalty,  two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Barrett,  Stewart  &  Templeton,  for  appellant. — On  question  of  charge 
on  circumstantial  evidence :  State  v.  Avery,  21  S.  W.  Rep.,  193 ;  Eokert 
V.  State,  9  Texas  Crim.  App.,  105 ;  Nichols  v.  State,  3  Texas  Crim.  App., 
546 ;  Hanks  v.  State,  56  S.  W.  Rep.,  922 ;  Arismendis  v.  State,  54  id., 
601.  On  question  of  charge  of  submitting  name  of  party  injured :  Whit- 
comb  v.  State,  30  Texas  Crim.  App.,  269 ;  Mitchell  v.  State,  38  Texas 
Crim.  Rep.,  325 ;  Higgins  v.  State,  id.,  639. 
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Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDEESON,  Judge. — Appellant  was  convicted  of  uttering  a  forged 
instrument  in  writing,  and  his  puni^ment  fixed  at  confinement  in  the 
penitentiary  for  a  term  of  two  years ;  hence  this  appeal. 

The  indictment  contains  several  counts,  and  the  conviction  was  on  the 
second  count.  Appellant  moved  to  quash  the  same  on  the  ground  that 
it  shows  it  was  intended  to  be  the  act  of  a  different  person  than  that 
charged  in  the  indictment.  The  second  count  in  the  indictment  sets  out 
the  uttering  of  a  certain  forged  instrument  by  appellant  to  J.  W.  Pier- 
son,  upon  which  the  prosecution  is  predicated,  which  is  set  forth  accord- 
ing to  its  tenor,  with  certain  explanations  interspersed  in  the  body  of  the 
instrument.  For  instance,  it  was  explained  that  certain  words  are  so 
blotted  as  to  be  barely  legible.  The  word  "on"  appears  to  be  intended 
for  the  word  "or."  We  do  not  understand  that  any  objection  is  raised 
to  the  indictment  on  account  of  these  explanatory  averments.  The 
criticism,  as  presented,  is  that  the  instrument  itself  shows  in  its  body, 
and  in  the  signature,  to  have  been  made  by  one  Clark  Doolen;  and  said 
count  explains  that  it  was  intended  thereby  to  be  the  act  of  Clark 
Dowlen;  that  the  said  name  Clark  Dowlen  was  mis-spelled,  etc.  We 
think  that  this  explanation  was  proper,  and  was  correctly  introduced 
into  the  indictment  by  this  explanatory  averment.  Otherwise,  if  the 
proof  had  shown,  without  any  such  averment,  that  there  was  no  such 
person  as  Clark  Doolen,  a  variance  might  have  been  insisted  on.  The 
proof,  as  we  understand  it,  showed  that  the  forgery  was  intended  to  be 
of  the  name  of  Clark  Dowlen,  the  evidence  showing  that  he  was  known 
both  as  Clark  Doolen  and  Clark  Dowlen. 

It  is  further  contended  that  said  instrument  is  not  such  an  instru- 
ment as  comes  within  the  meaning  of  passing,  as  contemplated  in  our 
statute.  The  contention  is  that  the  indictment  alleges  that  the  instm- 
ment  was  passed  by  appellant  on  one  J.  W.  Pierson;  and  that  J.  W- 
Pierson  is  the  transferee  in  said  instrument  itself.  To  present  this  mat- 
ter, we  refer  to  the  proof  on  the  part  of  the  State  which  shows  ihat 
appellant  desired  to  borrow  some  money  from  J.  W.  Pierson,  and 
claimed  to  have  some  cattle,  and  offered  to  give  a  mortgage  or  bill  of 
sale  on  such  cattle.  Pierson  desired  a  trust  deed  or  bill  of  sale  from 
the  original  party  from  whom  appellant  represented  he  had  gotten  said 
cattle.  Afterwards  appellant  came  to  Pierson  (prosecutor),  and  ten- 
dered him  a  bill  of  sale  or  mortgage,  shown  to  have  been  made  by  Clark 
Dowlen  to  J.  W.  Pierson,  witnessed  by  Jim  Johnson,  which  instru- 
ment said  Pierson  accepted  and  extended  the  loan  thereon.  It  occurs 
to  us  that  this  is  such  an  instrument  as  is  the  subject  of  forgery,  and 
comes  within  our  definition  of  forgery.  That  is,  it  shows  a  bill  of  sale 
of  said  fifty  head  of  cattle  from  Doolen  to  Pierson,  and  such  an  instru- 
ment, if  true,  would  affect  the  property  rights  of  Doolen,  which,  as 
explained  by  the  indictment,  was  intended  for  Dowlen. 

We  do  not  believe  the  court  erred  in  overruling  the  motion  for  con- 
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tinuance  for  want  of  the  testimony  of  W.  A.  Blackburn.  No  diligence 
is  shown.  It  is  shown  that  he  was  out  of  the  State ;  is  not  shown  where 
he  was,  or  that  appellant  did  not  know  his  whereabouts.  No  effort  was 
made  to  take  the  deposition  of  this  witness,  and  no  reason  shown  why 
this  effort  was  not  made.  Besides,  his  testimony  would  have  been  of  an 
impeaching  character;  that  is,  it  would  have  impeached  witness  Brown. 
It,  is  not  shown  that  the  witness  Brown  was  examined  as  to  said  fact 
about  which  it  was  proposed  to  impeach  him.  We  are  not  impressed 
with  the  view  that  there  was  some  sort  of  a  deal  between  Brown,  Dowlen 
and  appellant,  whereby  appellant  became  the  owner  of  the  cattle,  or 
even  believed  that  he  was  the  owner.  We  do  not  believe  the  record  af- 
fords any  testimony  that  indicates  he  could  have  believed  that  he  was 
the  owner  of  said  cattle. 

In  the  transcript  of  the  stenographer,  appellant  raises  an  objection  to 
the  introduction  of  the  signature  of  J.  A.  Gaut  to  the  motion  for  con- 
tinuance. The  objection  urged  was  that  the  signature  was  irrelevant 
and  immaterial,  and  not  the  proper  way  to  prove  handwriting.  It 
occurs  from  the  biU,  or  that  portion  of  it  pertaining  to  this  subject,  that 
said  signature  was  proved  up  by  the  clerk  who  saw  appellant  sign  the 
same.  We  think  it  was  relevant  and  could  be  used  before  the  jury  as  a 
matter  for  comparison  with  the  alleged  forged  handwriting. 

Appellant  excepted  to  paragraph  8  of  the  court's  charge,  on  the 
ground  that  the  court  instructed  ihe  jury,  if  they  believed  the  act  pur- 
ported to  be  the  act  of  Clark  Dowlen,  without  regard  to  a  variance 
between  the  names  Dowlen  and  Doolen,  to  convict  defendant,  under  the 
circumstances  stated  in  said  charge.  In  the  latter  portion  of  said  charge, 
which  is  to  be  taken  in  connection  with  what  preceded,  the  court  does 
state:  'If  you  further  believe  that  the  defendant  did  then  and  there 
intend  for  the  same  to  represent  and  operate  as  the  act  of  Clark 
Dowlen  (he  had  previously  used  the  name  as  spelled  in  the  alleged 
forged  instrument,  Clark  Doolen),  that  they  would  convict  him,  etc.*' 
We  think  that  this  was  in  accord  with  tlie  count  in  tlie  indictment  and 
suflSciently  presented  the  matter  for  the  consideration  of  the  jury. 

Appellant  complains  that  the  court  did  not  give  a  charge  on  circum- 
stantial evidence,  and  cites  us  to  Nichols  v.  State,  44  S.  W.  Rep.,  1091. 
This  case  unquestionably  announces  the  doctrine  that  the  act  of  passing 
or  uttering  an  alleged  forged  instrument  is  not  the  gravamen  of  the 
offense,  but  the  knowledge  that  such  instniment  was  forged  at  the  time 
it  was  passed,  constitutes  such  gravamen.  We  quote  from  that  case,  as 
follows:  "The  essential  element  constituting  the  offense  charged,  was 
not  the  mere  passing  of  an  instrument,  but  the  passing  of  a  forged 
instrument  with  knowledge  on  the  part  of  the  utterer  at  the  time  that 
it  was  a  forgery.  This,  as  stated  above,  was  the  gist  of  the  offense. 
The  passing  of  the  same,  though  proved  by  direct  testimony,  did  not  re- 
lieve the  case  of  being  one  involving  circumstantial  evidence,  where  all  the 
other  proof  was  established  by  that  character  of  testimony,  and  in  our 
opinion,  the  court  should  have  given  the  requested  charge.*'    In  thitf 
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case  such  a  charge  was  requested^  and  it  was  objected  to  the  courf b 
charge  that  it  contained  no  charge  on  circumstantial  evidence.  The 
question  then  arises^  did  the  facts  in  this  case  tend  to  show  knowledge 
on  the  part  of  appellant  of  a  positive  or  circumstantial  character.  There 
is  no  question  that  the  record  shows  by  positive  testimony  that  appellant 
uttered  the  alleged  forged  instrument  to  Fierson.  The  facts  tending 
to  show  knowledge  on  the  part  of  appellant  are^  that  on  the  request  of 
Pierson,  appellant  undertook  to  get  the  bill  of  sale  to  said  cattle  from 
the  original  owner^  Clark  Dowlen;  that  he  subsequently  brought  said 
iostrument^  tendered  it  to  Pierson  as  a  genuine  bill  of  sale  from  Clark 
Doolen^  alias  Clark  Dowlen  to  Pierson,  which  was  accepted  by  him. 
It  was  then  shown  by  Clark  Dowlen  that  he  did  not  execute  the  same, 
and  by  Jim  Johnson,  the  witness,  that  he  did  not  execute  his  signature 
as  a  witness  thereto.  It  was  also  shown  by  witnesses  familiar  with 
appellants  handwriting,  that  the  instrimient  alleged  to  have  been  forged 
and  offered  in  evidence,  together  with  the  signatures  thereto,  were  in 
appellant's  handwriting.  It  may  be  stated  in  this  connection  that  appel- 
lant claimed  he  got  said  instrument  through  the  mail.  While  we  fuUy 
recognize  the  doctrine  laid  down  in  Nichols  v.  State,  supra,  yet  we 
believe  the  facts  in  this  case  place  appellant  in  such  juxtaposition  to  the 
main  fact,  i.  e.,  the  circumstances  showing  his  knowledge  that  said  in- 
strument was  forged,  indicating  that  he  forged  it,  brings  him  in  such 
proximity  or  juxtaposition  in  regard  to  the  question  of  knowledge  as  to 
take  this  case  out  of  the  realm  of  cireumstanial  evidence.  We  therefore 
liold  that  the  court  was  not  required  to  give  the  requested  instruction. 
As  stated  before,  we  think  the  testimony  with  reference  to  instruments 
admitted  for  comparison,  sufficiently  establish  the  genuineness  of  said 
instruments,  and  it  was  not  necessary  for  the  court  to  give  the  charge 
requested  on  that  subject,  or  exclude  the  evidence.  There  being  no 
error  in  the  record,  the  judgment  is  affirmed. 

Afflrmed, 


Jesse  Wilson  v.  The  State. 

No.  3502.     Decided  March  14,  1906. 

1. — ^FalM  Swearing — Justice  of  the  Peace — ^Ex-officio  Notary  Public. 

Id  a  prosecution  for  false  swearing,  where  the  evidence  showed  that  the  jurat 
to  the  affidavit  upon  which  the  alleged  false  swearing  was  predicated,  was  signed  by 
the  justice  of  the  peace  as  such  and  as  ex-officio  notary  public,  the  tsame  was 
sufficient  to  admit  it  in  evidence. 

8. — Same — ^False  Affidavit — ^Marriaire — ^Belinitioii  of  Oifeiise. 

On  a  trial  for  false  swearing,  where  the  evidence  showed  that  the  affidavit  to 
procure  a  marriage  license  and  upon  which  the  prosecution  was  based,  was  intro- 
duced in  evidence:  and  the  false  oath  related  to  something  past  or  present,  it 
afforded  the  basis  of  false  swearing,  and  it  was  not  necessary  that  it  be  on  a 
material  question  as  in  perjury:  and  there  was  nothing  in  the  contention  that  the 
female  described  in  the  affidavit  had  no  one  authorized  to  consent  to  her  marriage 
to  defendant. 
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8. — Same— Aooomplioe — Charge  of  Court. 

Where  upon  trial  for  false  swearing,  the  evidence  showed  that  there  wa«  no 
persuasion  or  suggestion  on  the  part  of  the  justice  of  the  peace  and  constable  to 
the  defendant  to  induce  him  to  make  a  false  affidavit,  although  they  knew  this  at 
the  time,  and  although  the  justice  did  not  refuse  to  administer  the  oath  to  the 
affidavit,  the  question  of  accomplice  did  not  arise,  and  no  charge  on  this  issue  was 
necessary. 

4. — Same — Charge  of  Court — ^Weight  of  Evidenoe. 

Upon  a  trial  for  false  swearing,  where  the  court  after  enumerating  the  essential 
elements  of  the  offense,  instructed  the  jury  that  if  at  the  time  defendant  made  the 
alleged  false  statement  under  oath,  he  believed  the  facts  therein  stated  to  be  true, 
then  he  would  not  be  guilty  of  the  offense  charged  and  should  be  acquitted,  the 
same  was  not  on  the  weight  of  the  evidence  and  there  was  no  error. 

5. — Same — Suffloienoy  of  Evidence. 

Where  upon  a  trial  for  false  swearing,  the  evidence  showed  that  the  female 
named  in  the  alleged  false  affidavit  was  under  18  years  of  age  when  the  defendant 
made  said  affidavit  to  procure  marriage  license,  and  defendant  must  have  known 
this  fact  at  the  time,  the  conviction  for  false  swearing  was  sustained. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  the. 
Hon.  K.  L.  Porter. 

Appeal  from  a  conviction  for  false  swearing;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

A.  J,  Cates  and  Ethridge  &  Baker,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  false  swearing, 
and  his  punishment  assessed  at  two  years  confinement  in  the  peniten- 
tiary, hence  this  appeal. 

By  bill  of  exceptions  appellant  raises  the  question  that  the  afiidavit 
introduced  in  evidence,  and  on  which  the  alleged  false  swearing  is  pred- 
icated, shows  on  its  face  not  to  have  been  made  before  an  oflScer  author- 
ized to  administer  oaths.  The  affidavit  shows  to  have  been  signed :  "A. 
Payne,  justice  of  the  peace  and  ex-oflBcio  notary  public.  Hunt  County, 
Texas,'*  and  has  a  notary's  seal  on  it.  The  contention  is,  that  there  is 
no  such  officer  as  justice  of  the  peace  and  ex-officio  notary  public.  We 
hold  that  there  is  such  an  officer  as  justice  of  the  peace,  and  an  oath  can 
be  made  before  him  without  any  official  seal,  as  he  has  none;  that  our 
law  makes  the  justice  of  the  peace  of  counties  ex-officio  notary  public; 
and  as  such  he  is  entitled  to  a  seal.     Tliere  is  nothing  in  this  contention. 

It  is  further  objected  to  the  admission  of  said  affidavit  that  the  facts 
showed  the  witness,  Martha  Williams,  had  no  father  or  mother,  or  guard- 
ian, and  no  one  authorized  to  consent  to  her  marriage  to  defendant, 
which  facts  were  shown  by  the  evidence.  We  do  not  believe  that  an 
objection  could  be  made  to  the  introduction  of  the-  affidavit  on  the  ground 
asserted.  Nor  would  it  have  been  a  good  defense,  if  it  be  conceded  that 
the  statement  of  facts  shows  what  is  asserted  in  said  bill.  We  under- 
Vol.  49  Crim.— 82. 
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stand  any  false  oath  as  to  something  past  or  present^  affords  the  basis 
of  false  swearing.  It  is  not  necessary  that  it  be  on  a  material  question, 
as  in  perjury ;  it  is  simply  requisite  that  it  be  a  false  affidavit  to  a  fact 
past  or  present. 

In  motion  for  new  trial  appellant  insists  that  the  court  erred  in  not 
instructing  the  jury  upon  the  law  of  accomplice's  testimony  in  relation 
to  the  evidence  of  A.  Payne,  justice  of  the  peace,  and  Tom  Craddock, 
constable,  claiming  that  they  were  both  particeps  criminis  in  inducing 
appellant  to  make  the  false  affidavit.  We  find  nothing  in  the  record  to 
justify  this  assertion.  There  was  no  persuasion;  no  suggestion  made  to 
appellant  to  induce  him  to  make  said  affidavit.  The  record  does  sug- 
gest that  these  officers  knew  that  the  affidavit  which  appellant  made 
was  false,  but  they  did  not  encourage  him  to  make  it.  The  fact  that 
he  might  have  prevented  the  commission  of  the  offense  by  refusing  to 
administer  the  oath  to  the  affidavit,  does  not  constitute  him  an  accom- 
plice. 

The  charge  complained  of  as  being  on  the  weight  of  the  testimony 
was  in  appellant's  favor.  The  court,  after  enumerating  the  essentisd 
elements  of  false  swearing,  then  stated:  "It  follows,  therefore,  that  if 
at  the  time  defendant  made  the  alleged  false  stetement  under  oath  he 
believed  the  facts  therein  stated  to  be  true,  then  he  would  not  be  guilty 
of  the  offense  charged,  and  should  be  acquitted.'^  The  jury  are  not 
therein  told  that  the  statement  was  false,  but  their  attention  was  simply 
directed  to  the  alleged  fajse  statement.  We  do  not  believe  it  was  neces- 
sary for  the  court  to  have  given  more  of  article  786,  Code  Criminal  Pro- 
cedure, than  was  given  in  the  charge. 

We  think  that  the  court  sufficiently  charged  on  all  the  phases  of  the 
case,  and  whatever  of  defensive  matter  was  presented  by  the  evidence, 
was  properly  submitted  to  the  jury.  It  occurs  to  us  that  the  testimony 
was  all  one  way  as  to  the  age,  the  girl  being  shown  to  be  under  18  years 
of  age  at  the  time  of  the  alleged  offense.  The  only  testimony  even  sug- 
gesting appellant  believed  she  was  18  years  of  age,  was  the  testimony 
of  one  witness,  that  on  one  occasion  he  heard  Martha  Williams  say,  in 
the  presence  of  appellant,  that  she  was  18  years  of  age.  Appellant  him- 
self testified  that  he  told  the  justice  of  the  peace  on  one  occasion  that 
she  was  17,  and  afterwards  that  she  was  18.  The  court  instructed  the 
jury  that  if  appellant  believed  the  facts  therein  steted  to  be  true,  he 
would  not  be  guilty  of  the  offense  charged,  but  should  be  acquitted. 
We  have  examined  the  record  carefully,  and  in  our  opinion  we  believe 
the  testimony  was  sufficient  to  sustein  the  conviction.  There  being  no 
error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 
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K.  H.  Moore  v.  The  State, 

No.  3444.    Decided  March  14,  190a 

1. — ^Kanslaughter — Change  of  Veniie — ^Dismissal — JuritdlotloiL. 

Where  the  homicide  occurred  in  L  county  and  on  change  of  venue  the  case  was 
transferred  to  F  county,  where  a  conviction  was  had,  and  upon  appeal  the  case 
was  reversed  because  of  error  in  changing  the  venue  to  F  county,  and  because  the 
original  application  of  appellant  was  to  change  the  venue  to  R  or  D  county; 
and  upon  return  of  mandate  of  said  reversal  the  court  ordered  the  case  back  to 
L  county.  Held,  that  there  was  no  dismissal  of  the  prosecution  on  account  of 
certain  expressions  in  the  order  of  transfer  and  the  jurisdiction  was  properly  hi  L 
county ;  article  474,  Code  Criminal  Procedure,  had  no  application  to  such  transfer. 

8.^8ame— Bill  of  Exceptions. 

Where  the  homicide  occurred  in  L  county  and  the  defendant  applied  for  change 
of  venue  to  D  county  and  the  court  over  his  objection  changed  the  venue  to  F 
county,  where  defendant  was  convicted  and  upon  appeal  the  case  was  reversed  be- 
cause of  such  erroneous  change  of  venue  to  F  county,  and  thereupon  the  case  was 
retransferred  to  L  county,  and  the  court  upon  the  defendant's  original  application 
changed  the  venue  to  D  county,  where  the  defendant  for  the  first  time  objected  to 
change  to  D  county ;  held  that  there  being  no  bill  of  exceptions  reserved  to  the 
action  of  the  court  in  L  county  changing  the  venue  to  D  county,  there  was  no 
question  for  review  on  appeal. 

8.^kime— Prejudice— Change  of  Pormer  Condition. 

Where  the  homicide  occurred  in  L  county  and  defendant  filed  his  application  for 
change  of  venue  to  D  or  R  counties,  and  the  court  held  that  the  same  conditions 
preventing  a  fair  trial  in  L  county  existed  in  D  and  R  counties  and  refused  the 
application  on  this  ground  and  transferred  the  case  to  F  county,  from  where  it 
was  retransferred  to  L  county  and  then  to  D  county,  and  the  defendant  applied 
for  a  change  of  venue  from  D  to  R  county,  and  as  grounds  for  such  change 
relied  upon  the  court's  action  refusing  a  change  of  venue  on  his  former  application 
from  L  to  D  county  because  the  same  condition  of  things  existed  in  D  as  in  L 
county,  but  the  State  controverted  this  and  introduced  testimony  that  said  con- 
dition had  changed  in  D  county  and  that  defendant  could  get  a  fair  trial  in  D 
county,  and  defendant  did  not  raise  in  his  bill  of  exceptions  the  question  that 
such  conditions  had  not  changed  in  his  favor,  there  was  no  question  for  review 
and  the  court  properly  overruled  defendant's  application  to  change  the  venue  from 
B  to  R  county. 

4.— Same— STidence— Leading  Question. 

Upon  a  trial  for  murder  where  a  State's  witness  stated  that  she  saw  defendant 
just  before  the  shooting  along  a  certain  fence  where  deceased  then  was,  and  that 
the  defendant  had  a- gun  in  his  hand,  and  the  State's  counsel  thereupon  asked  the 
witness  whether  the  defendant  stooped  as  he  came  along  the  fence  with  the  gun  in 
his  hand,  to  which  question  the  defendant  objected  as  being  leading  and  suggestive 
of  the  desired  answer  that  defendant  was  slipping  up  on  the  deceased.  Held,  in 
as  much  as  that  the  fact  that  defendant  was  going  along  the  fence  in  a  stooping 
position  was  clearly  admissible,  and  the  question  -did  not  necessarily  suggest  an 
affirmative  answer  there  was  no  error. 

6. — Same— Evidence— Negative  Answer. 

Where  upon  trial  for  murder  a  State's  witness  was  asked  whether  he  saw  a 
stranger  stoop  over  the  deceased  and  place  a  pistol  in  the  latter's  pocket  which 
was  answered  in  the  negative,  there  was  no  error. 

6.— Character  of  Deceased — ^Evidence. 

Where  upon  trial  for  murder  defendant  had  voluntarily  testified  to  some  reports 
in  regard  to  deceased  seeking  to  bum  certain  houses ;  and  where  the  testimony  shows 
that  the  defense  was  relying  on  threats  and  previous  assaults  by  deceased  upon  de- 
fendant, there  was  no  error  in  the  question  of  the  State  on  cross-examination 
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of  the  defendant  whether  or  not  there  ever  had  been  a  charge  against  deceased 
before,  to  which  witness  answered  in  the  negative. 

7. — ^Evldenoe — ^Res  Gestae. 

Upon  a  trial  for  murder  there  was  no  error  in  permitting  testimony  of  a  State's 
witness  that  when  he  entered  the  store  where  deceased  was  lying  on  his  back  in 
great  agony  and  that  he  exclaimed,  "Why  did  he  do  it?*';  this  being  in  a  very 
few  moments  after  the  shooting  occurred;  especially  where  the  bill  of  exceptions 
showed  none  of  the  environments  further  than  above  stated. 

8. — Same — ^Eyidenoe  iCotive. 

Upon  trial  for  murder  there  was  no  »ror  in  admitting  in  evidence  the  indict- 
ment against  deceased  charging  him  with  an  aggravated  assault  upon  defendant, 
to  show  motive,  the  full  eflfect  of  the  testimony  of  the  previous  difficulty  being 
before  the  jury. 

9. — Same— Charge  of  Court — Self -Defense — ^Threats — ^Attack. 

Where  upon  trial  for  murder  the  court  charged  fully  upon  the  law  of  self-de- 
fense when  one  is  attacked,  etc.,  and  also  charged  fully  upon  the  law  of  self- 
defense  in  connection  with  threats  and  reasonable  appearances  of  danger,  all  of 
which  issues  arose  from  the  evidence,  there  was  no  merit  in  the  contention  that 
the  court's  charge  made  defendant's  right  of  self-defense  depend  upon  the  fact 
that  he  was  attacked  by  the  deceased. 

10. — Same — ^Verdict — Judgment — ^Entry  on  Sunday. 

Where  upon  trial  for  murder  it  was  shown  by  the  record  upon  appeal  that  the 
case  came  on  for  trial  on  the  20th  of  June,  and  that  on  June  25th  the  jury  were 
brought  into  open  court,  etc.,  and  in  due  form  of  law  returned  into  open  court 
the  verdict,  etc.,  and  that  the  same  was  received  by  the  court  and  entered  upon  the 
minutes  of  the  court,  etc. ;  and  there  was  not  sufficient  showing  that  the  judgment 
was  entered  on  Sunday,  although  it  was  conceded  that  the  verdict  was  returned  on 
that  day,  there  was  no  error.  The  question  as  to  whether  a  judgment  can  be 
entered  on  Sunday  is  not  discussed. 

11.— Argument  of  CounseL 

Upon  a  trial  for  murder,  where  exception  was  taken  to  argument  of  State's  coun* 
sel,  and  much  of  the  same  was  in  reply  to  statement  made  by  defendant's  counsel, 
and  did  not  go  sufficiently  beyond  what  was  right  and  proper,  there  was  no  re- 
versible error. 

IS. — Same— Continuance. 

Where  upon  trial  for  murder,  on  application  for  continuance,  the  court  qualified 
the  bill  of  exceptions  that  there  had  been  a  previous  application,  and  tliat  the 
diligence  was  totally  insufficient:  and  where  it  appeared  that  one  of  the  wit- 
nesses was  charged  with  perjury  and  was  a  fugitive  from  justice  and  out  of  the 
State,  etc.,  there  was  no  error  in  overruling  the  motion. 

13. — Same— Change  of  Venue — ^Res  Adjudloata. 

Where  the  homicide  occurred  in  L  county,  and  defendant  filed  a  motion  for 
change  of  venue  to  D  county  and  the  court  transferred  to  F-  county  because  the 
conditions  in  D  county  were  similar  to  those  in  L  county ;  and  thereafter  the  cade 
being  retransferred  and  redocketed  in  L  county  the  State  filed  a  contest  against 
the  original  application  to  change  the  venue  to  D  county,  which  the  court  overruled 
and  thereupon  changed  the  venue  to  D  county,  and  the  defendant  made  no  objec- 
tion and  reserved  no  exception.  Held,  the  court  having  acquired  jurisdiction  in  L 
county  had  authority  upon  his  own  motion  to  change  the  venue  to  D  county  re- 
gardless of  said  former  application;  and  the  condition  and  state  of  feeling  which 
existed  in  D  county  at  a  prior  term  of  the  court  was  not  the  criterion  of  such 
condition  at  a  subsequent  term,  and  that  question  was  not  res  adjudicata  because 
of  the  court's  action  in  refusing  to  change  the  venue  to  D  county  at  a  former 
term  of  the  court 

Appeal  from  the  District  Court  of  Delta.  Tried  below  before  the 
Hon.  R.  L.  Porter. 
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Appeal  from  a  conviction  of  manslaughter ;  penalty  five  years  impris- 
onment in  the  penitentiary. 

One  of  the  principal  State's  witnesses  described  the  shooting  substan- 
tially as  follows:  that  the  deceased  had  just  left  her  house  and  just  as  he 
turned  to  walk  off,  witness  noticed  defendant  coming  from  his  home; 
witness  saw  him  right  by  the  fence  on  the  sidewalk;  that  he  was  com- 
ing up  the  street  toward^  witness'  house,  walking  pretty  fast;  that  wit- 
ness did  not  see  anything  in  defendant's  hand  at  first,  but  saw  a  gun 
afterwards ;  that  defendant  was  holding  it  down  by  his  side,  and  witness 
could  only  see  the  point  of  the  gun  when  it  flew  up ;  that  defendant  had 
not  said  anything  before  witness  saw  that,  and  that  he  wasn't  very  far 
from  deceased  at  that  time;  that  witness  said  to  the  deceased  to  look  out 
for  defendant;  that  deceased  turned  around  and  held  up  his  hand  and 
said,  "What  have  I  done  to  you  ?"  And  defendant  said,  "You  have  done 
enough  to  me,"  and  was  holding  his  gun  ready  to  shoot  and  pointing 
towards  deceased;  that  deceased  was  not  doing  anything  at  the  time 
defendant  fired  the  shot  at  him;  that  deceased  had  hold  of  the  paling 
with  his  left  hand,  and  when  the  gun  fired  he  threw  up  his  right  hand 
and  hollowed ;  that  deceased  probably  had  his  walking  stick  in  the  hand 
he  held  up;  that  witness  heard  a  second  shot  but  had  run  into  the 
house.  This  statement  together  with  the  testimony  stated  in  the  opinion 
is  sufficient  under  the  various  assignments  of  error. 

B.  B.  Sturgeon,  B.  M.  McMahon,  Fred  Dudley  and  Bennett  £  Spear- 
man, for  appellant. — On  the  question  of  change  of  venue:  Holbolt  v. 
State,  39  Texas  Crim.  Eep.,  129 ;  Lott  v.  State,  18  Texas  Grim.  App., 
629;  Williams  v.  State,  20  id.,  369;  Holmes  v.  State,  id.,  516;  Early  v. 
State,  1  id.,  366.  On  question  of  res  adjudicata:  27  Texas  Crim.  App., 
370.  On  propounding  leading  question:  Eangle  v.  State,  22  Texas 
Crim.  App.,  642 ;  Kennedy  v.  State,  19  id.,  618 ;  Lutteral  v.  State,  14  id., 
147;  Youngman  v.  State,  35  Texas  Crim.  Bep.,  80;  Swain  v.  State, 
12  Texas  Ct.  Eep.,  816.  On  question  of  res  gestae:  Jones  v.  State,  38 
Texas  Crim.  Bep.,  87. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  man- 
slaughter, and  his  punishment  fixed  at  five  years  confinement  in  the 
penitentiary.  The  opinion  delivered  on  the  former  appeal  is  found  in 
10  Texas  Ct.  Bep.,  26.  To  dispose  of  some  of  the  questions  arising 
on  the  plea  to  the  jurisdiction  and  the  motion  to  change  the  venue, 
it  is  necessary  to  recite  a  brief  history  of  the  case.  The  killing  occurred 
in  Lamar  County,  and  on  change  of  venue  was  transferred  to  Fannin 
County.  Conviction  was  had.  Appeal  was  prosecuted  resulting  in  a 
reversal,  because  of  error  in  changing  the  venue  to  Fannin  County. 
When  the  case  was  first  called  in  Lamar  County,  motion  was  made  by 
appellant  to  change  the  venue  to  Bed  Biver  or  Delta  County.     After 
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hearing  the  testimony  the  court,  as  before  stated,  sent  the  case  to  Fannin 
County.    One  of  the  questions  upon  which  reversal  occurred  was  the 
order  of  the  court  changing  the  venue  to  Fannin  County.    When  the 
mandate  was  returned  to  the  District  Court  of  Fannin  County,  the  court 
there  entered  an  order  returning  the  case  to  Lamar  Coimty.     It  is  urged 
that  by  the  peculiar  verbiage  of  the  judgment  retransfering  the  case 
the  prosecution  was  actually  dismissed  from  the  docket,  and  therefore 
it  was  necessary  to  find  anoUier  indictment  in  order  to  further  prosecute 
appellant.    The  judgment  retransfering  the  case,  among  other  things 
recites  that  the  venue  in  said  cause  had  been  improperly  and  erroneously 
changed  to  Fannin  County,  Texas,  from  the  District  Court  of  Lamar 
County,  at  a  former  term  of  said  District  Court  of  Lamar  County;  and 
it  f urtiier  appearing  that  by  reason  thereof  the  District  Court  of  Fannin 
County  has  no  jurisdiction  of  said  cause.    It  is  ordered,  adjudged  and 
decreed  by  the  court  that  said  cause  be  stricken  from  the  docket  of 
this  court,  and  the  cause  be  transferred  back  to  the  District  Court  of 
Lamar  County,  of  the  6th  judicial  district,  and  that  the  clerk  of  this 
court  transmit  to  the  clerk  of  the  District  Court  of  Lamar  County,  for 
the  6th  judicial  district,  forthwith,  all  of  the  papers,  records  and  man- 
dates in  this  cause,  together  with  tiie  bill  of  indictment  and  the  appear- 
ance bond  of  defendant  herein,  to  be  refiled  and  docketed  by  said  deA  of 
the  District  Court  of  Lamar  County,  Texas,  on  the  docket  of  said  court, 
together  with  a  certified  copy  of  this  order  and  decree.'^    We  cannot 
concur  with  the  view  of  counsel  that  this  was  a  dismissal  of  the  prosecu- 
tion.   The  wording  of  the  decree  and  order  itself  excludes  this  idea, 
and  shows  the  only  purpose  of  entering  the  decree  was  to  retransf er  the 
case  to  Lamar  County  in  obedience  to  the  mandate  of  the  court  of 
criminal  appeals.    There  is  nothing  to  indicate  the  purpose  on  the  part 
of  the  State  in  making  the  motion  to  retransfer,  or  the  court  in  enter- 
ing the  judgment  thereon,  to  dismiss  the  prosecution.    The  only  purpose 
was  to  send  the  case  back  to  Lamar  County.    Nor  do  we  think  that  article 
471,  Code  Criminal  Procedure,  has  any  reference  to  cases  that  have  been 
improperly  transferred  on  change  of  venue.     That  article  has  reference 
only  to  cases  that  have  been  improperly  transferred  from  one  court  to 
another  in  the  county  where  the  indictment  was  preferred;  that  is,  from 
a  court  not  having  jurisdiction  to  one  that  did.    It  has  no  connection 
with  or  relation  to  transfers  on  change  of  venue  where  the  cases  go  from 
one  county  to  another.    When  the  court  met  in  Lamar  County,  the 
judge  transferred  the  case  on  change  of  venue  to  Delta  County,  and  it 
seems  from  the  bill  of  exceptions  and  the  record,  that  he  used  the  former 
application  of  the  appellant  to  change  the  venue  as  the  basis  for  his 
action.    We  will  let  that  matter  rest,  with  the  statement  that  a  bill  of 
exceptions  was  not  reserved  in  Lamar  County,  to  the  action  of  the  court 
changing  the  venue  to  Delta  County.    In  order  to  bring  before  the 
court  for  review  on  appeal  the  action  of  the  court  changing  the  venue 
from  one  county  to  another,  a  bill  of  exceptions  must  be  reserved  in  the 
county  from  which  the  venue  was  changed.     This  was  not  done. 
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When  the  case  was  called  in  Delta  County  for  trial,  plea  to  the  juris- 
diction was  urged,  insisting  that  the  prosecution  had  been  dismissed  in 
Fannin  County.  It  was  further  urged  that  the  change  of  venue  should 
have  gone  from  Fannin  to  Red  Eiver.  We  do  not  purpose  discussing  this 
matter  any  further,  and  dispose  of  it  by  the  statement  that  a  bill  of 
exceptions  was  not  reserved  as  above  stated. 

This  motion  having  been  overruled,  appellant  filed  an  application  to 
change  the  venue  from  Delta  to  Bed  Eiver  County.  The  evidence  intro- 
duced and  the  grounds  relied  upon  as  a  basis  for  this  change  of  venue 
was  the  former  decree  in  Lamar  County,  wherein  the  court  adjudicated, 
in  the  first  instance,  that  the  same  condition  of  things  existed  in  Delta 
as  in  Lamar  County,  and  in  which  the  court  refused  to  change  the  venue 
to  Delta  on  account  of  such  condition.  The  State  controverted  this,  and 
introduced  in  support  thereof  the  testimony  of  the  sheriflE  of  Delta 
County.  His  evidence  was  to  the  effect  that  there  was  no  such  prejudice 
against  appellant  as  precluded  a  fair  trial;  and  further  attacked  the  only 
compurgator  of  appellant,  by  showing  he  was  a  comparative  stranger  in 
the  county,  not  having  lived  there  more  than  one  or  two  years ;  and  that 
his  means  of  knowledge  were  not  sufficient  to  justify  his  supporting 
affidavit  The  circumstances  found  by  the  court  existing  in  Delta 
County  originally  may  have  been  true  or  not.  Even  if  they  were  true 
at  the  time  the  court  so  held,  it  would  not  be  conclusive  evidence  of  the 
fact  that  the  condition  of  public  sentiment  had  not  changed,  and  it  would 
not  be  sufficient  as  a  predicate  for  this  court  to  hold  erroneous  the  ruling 
of  the  trial  court  in  the  subsequent  application.  In  order  to  have  raised 
such  question  properly,  the  condition  of  the  public  sentiment  in  regard  to 
appellant,  and  that  it  was  adverse,  should  have  been  made  to  appear  by 
the  evidence  and  incorporated  in  bill  of  exceptions  on  the  second  appli- 
cation. The  fact  that  the  court  had  at  a  former  term  in  Lamar  County, 
adjudicated  that  the  circumstances  were  adverse  to  appellant  having  a 
fair  trial  in  Delta  County,  was  not  a  sufficient  basis  for  the  change  of 
venue  on  the  subsequent  application  from  Delta  County.  As  we  under- 
stand the  law  in  this  State,  the  fact  that  prejudice  may  exist  at  one 
term  of  the  court  is  not  evidence  that  it  exists  at  a  subsequent  term. 
The  condition  of  the  public  feeling  may  have  undergone  a  change,  and 
the  only  evidence  we  have  in  regard  to  it,  is  from  the  sheriff,  which 
shows  that  there  was  no  such  prejudice  in  the  county  as  militated  against 
a  fair  and  impartial  trial.  So  there  was  no  error  in  the  court  refusing 
to  change  the  venue  from  Delta  to  Red  Eiver  County  as  this  record 
presents  the  matter  to  this  court. 

Miss  Jennings  testified  that  she  saw  defendant,  just  before  the  shoot- 
ing, coming  towards  South  Main  street,  along  the  partition  fence  between 
defendant's  house  and  the  Brown  house,  where  deceased  then  was  with 
the  gun  in  his  hand.  The  State  then  asked  the  following  question: 
*T)id  the  defendant  stoop  as  he  came  along  the  fence  with  the  gun 
in  his  hand.''  Objection  was  urged  to  this  question  as  being  leading 
and  suggestive  of  the  desired  answer;  and  that  it  was  intended  by  this 
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to  show  that  appellant  was  slipping  up  on  the  deceased.  The  objections 
being  overruled,  she  answered  in  the  afl5rmative.  While  the  question 
may  have  been  somewhat  leading  in  its  character,  yet  the  answer  was 
proper,  if  the  question  had  been  free  from  the  intimation  of  its  being 
leading.  It  is  hardly  suflBciently  suggestive  of  an  answer  on  the  part  of 
the  witness  that  appellant  was  slipping  up  on  the  deceased.  The  fact 
that  he  was  going  along  the  fence  in  a  stooping  position  was  clearly 
admissible;  and  if  it  be  conceded  that  the  question  was  leading  in  its 
character,  still  it  is  not  of  sufficient  importance  to  require  a  reversal. 
But  it  did  not  necessarily  suggest  an  affirmative  answer. 

Dr.  Hooks  was  asked  if  he  saw  a  stranger  or  anybody  place  a  pistol 
in  the  pocket  of  deceased  while  stooping  over  him ;  and  whether  or  not 
he  knew  a  pistol  was  placed  in  the  pocket  of  deceased  while  lying  on  the 
ground.  Objection  was  urged,  and  overruled;  and  the  answer  was  in 
the  negative.  This  could  not  have  injured  appellant.  An  affirmative 
answer  might  have  possibly  made  this  ruling  error.  But  as  the  answer 
was  in  the  negative  there  was  nothing  drawn  out  from  the  witness  calcu- 
lated to  injure  appellant 

Appellant  on  cross-examination  was  asked,  whether  or  not  there  had 
ever  been  any  charge  against  McLaughlin,  the  deceased,  except  the  one 
in  which  the  difficulty  occurred  between  appellant  and  McLaughlin. 
The  answer  was  in  the  negative.  The  objection  was  that  it  tended  to 
place  McLaughlin's  character  in  issue  before  the  jury.  The  court  quali- 
fies the  bill  by  stating  that  appellant  had  voluntarily  testified  to  some 
reports  in  regard  to  the  deceased  seeking  to  bum  certain  houses. 
Whether  this  qualification  has  anything  to  do  with  the  bill  or  not,  we 
do  not  see  how  this  testimony  could  have  injured  appellant.  He  was 
relying  upon  threats  made  by  deceased.  Deceased  had  made  a  previous 
assault  upon  appellant,  which  was  shown.  We  do  not  believe  there  was 
any  error  in  admitting  this  testimony.  Nor  is  it  in  conflict  with  the 
former  opinion  of  this  court  in  this  case,  where  the  State  was  erroneously 
permitted  to  prove  the  good  character  of  deceased  and  his. chivalrous 
bearing  toward  women. 

Witness  Maxwell  was  permitted  to  testify  that  when  he  entered  the 
store  where  deceased  was  lying  on  his  back,  with  his  head  in  Mrs.  Brene- 
man's  lap,  he  was  struggling  and  groaning  and  in  great  agony;  and  that  " 
he  exclaimed,  *^Why  did  he  do  it  ?"  This  was  in  a  very  few  moments  after 
the  shooting  occurred.  Witness  had  gone  hurriedly  the  distance  of 
about  one  hundred  yards ;  and  deceased  was  shown  to  be  in  great  agony 
— ^precluding  the  idea  of  a  concocted  story.  It  was  not  urged  that  this 
was  an  opinion  of  the  witness,  put  in  the  form  of  a  query.  The  main 
insistence  was,  that  it  was  not  res  gestae ;  and  did  not  preclude  the  idea 
that  parties  had  so  Worked  upon  his  mind  as  to  induce  him  to  make 
the  statement.  The  bill  of  exceptions  shows  none  of  the  environments 
further  than  as  stated,  and  we  think  precludes  any  idea  of  a  concocted 
story. 

Nor  was  there  any  error  in  admitting  in  evidence  the  indictment 
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against  deceased,  charging  him  with  an  aggravated  assault  upon  appel- 
lant. This  was  a  previous  matter,  and  it  was  introducable  for  the  pur- 
pose of  showing  the  relations  of  the  parties  and  the  motive  on  the  part  of 
appellant.     Crass  v.  State,  31  Texas  Crim.  Rep.,  312. 

Objection  is  urged  to  the  13th,  14th  and  15th  paragraphs  of  the 
charge,  because  they  made  appellant's  right  of  self-defense  depend  upon 
the  fact  that  he  was  "attacked"  by  deceased.     These  charges,  taken  as  a 
whole  are  not  subject  to  this  criticism,  as  we  understand  them;  but 
present  clearly,  in  appellant's  favor  the  law  of  self-defense.     To  illus- 
trate, the  court  charges  the  jury:  *rEomicide  is  justifiable  and  is  no 
offense  against  the  law  when  committed  in  necessary  self-defense,  this 
occurs,  when  one  is  attacked  in  such  a  manner  as  to  produce  in  his  mind 
a  reasonable  apprehension  of  death  or  serious  bodily  injury,  or  where  it 
reasonably  appears  to  one  from  the  act  or  acts  coupled  with  the  words 
of  the  person  killed  that  he,  the  slayer,  is  thereby  in  danger  of  death  or 
serious  bodily  injury,  and  he  kills  to  protect  himself  from  such  danger, 
then  such  KUing  is  deemed  to  be  justifiable  self-defense."    Again: 
^TV^hen  a  person  is  attacked  by  his  adversary,  and  his  adversary  makes 
a  demonstration  as  if  to  draw  a  weapon  and  his  adversary  retreats,  and 
it  reasonably  appears  to  the  person  so  attacked  or  against  whom  the  dem- 
onstration is  made  that  his  adversary  is  only  retreating  for  the  purpose 
of  getting  into  a  better  attitude  or  condition  to  carry  on  or  renew  such 
attack,  then  the  person  so  attacked,  or  the  person  against  whom  the 
demonstration  has  been  made  has  the  right  to  inflict  violence  upon  his 
adversary  so  long  as  such  reasonable  appearances  of  danger  continue." 
The  same  charge  is  given  in  connection  with  threats.     This  charge  is 
favorable  to  appellant.     It  is  true  that  he  charges  with  reference  to  an 
attack,  but  the  charge  goes  further,  and  gives  the  appearances  of  danger 
independent  of  the  attack,  and  in  the  alternative.     So  it  places  before 
the  jury  two  avenues  of  escape  for  appellant  along  the  theory  of  self- 
defense,  independent  of  threats;  and  tiien,  in  addition  gives  the  same 
charges  in  connection  with  threats.     Swain's  case,  12  Texas  Ct.  Rep., 
812;  Phipps  v.  State,  34  Texas  Crim.  Rep.,  560,  and  608,  are  not  in 
point.    In  those  cases  the  charge  on  self-defense  confined  appellant's 
right  to  an  attack,  omitting  the  question  of  appearances  of  danger  from 
any  other  view  than  from  such  attack.    In  this  case,  however,  he  is 
given  the  benefit  of  both  theories,  and  instead  of  it  being  injurious,  in  our 
judgment  it  was  favorable  to  appellant. 

Appellant  assigns  error  on  the  recitation  in  the  judgment,  that  the 
verdict  was  received  and  the  judgment  entered  on  June  25,  1905,  and 
that  this  court  judicially  knows  that  day  was  Sunday.  It  is  shown 
that  the  case  came  on  for  trial  on  the  20th  of  June.  The  judgment 
makes  the  following  recitation,  in  regard  to  the  return  of  the  jury  into 
court,  to  wit:  "June  25,  1905,  were  brought  into  open  court,  by  the 
proper  oflScer,  and  defendant  and  his  counsel  being  present,  and  in  due 
form  of  law  returned  into  open  court,  the  following  verdict,  which  was 
received  by  the  court  and  is  here  now  entered  upon  the  minutes  of  the 
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court  to  wit:"  and  then  follows  the  verdict.  It  is  contended  that  the 
court  will  take  judicial  knowledge  of  the  fact  that  June  25,  1905,  was 
Sunday.  Concede  this  to  be  true,  this  recitation  does  not  show  that 
the  judgment  was  entered  on  that  day.  It  simply  recites  the  fact  that 
the  verdict  was  received  and  entered  upon  the  minutes  of  the  court. 
As  to  the  legal  authority  for  this  act,  there  can  be  no  question.  This 
is  not  a  sufficient  showing  that  the  judgment  was  entered  on  Sunday, 
and  it  will  be  noted  in.  this  connection  that  the  point  was  raised  for  the 
first  time  on  appeal  and  was  not  urged  in  the  court  below.  If  as  a 
matter  of  fact  the  judgment  was  entered  on  Sunday,  it  was  easily  sus- 
ceptible of  proof.  There  is  no  evidence  showing  that  the  judgment  was 
so  entered,  and  the  recitations  in  the  judgment  do  not  manifest  that  the 
judgment  was  entered  on  Sunday.  Brown  v.  State,  32  Texas  Crim. 
Bep.,  119.  It  is  unnecessary,  in  the  condition  of  the  record  as  this  point 
is  presented,  to  discuss  further  the  question  as  to  whether  a  judgment 
can  be  entered  on  Sunday,  where  the  verdict  is  returned  on  that  day. 
It  is  not  shown  that  such  was  the  case  here,  and  therefore  we  do  not 
discuss  that  phase  of  the  law. 

Without  reviewing  the  bills  of  exception  at  length  in  regard  to  the 
argument  of  attorneys  for  the  prosecution,  we  are  of  opinion  that  as 
qualified  by  the  trial  judge,  the  argument  did  not  go  suflSciently  beyond 
what  was  right  and  proper  to  authorize  a  reversal.  Much  of  tiie  argu- 
ment complained  of  was  in  reply  to  statements  made  by  appellant's  coun- 
sel. As  the  record  is  presented  to  us  we  do  not  believe  the  errors 
complained  of  are  of  such  importance  as  require  a  reversal  of  the  judg- 
men,  and  it  is  therefore  affirmed. 

Affirmed. 

ON   REHEARING. 
June  28,  1906. 

DAVIDSON,  Presiding  Judge. — At  the  Dallas  Term,  the  judgment 
was  affirmed.  On  motion  for  rehearing  it  was  transferred  to  the  present 
term  for  disposition. 

Appellant  insists  that  the  original  opinion  is  in  several  respects  erro- 
neous. Among  others,  that  we  should  have  reversed  because  of  a  failure 
of  the  trial  court  to  grant  a  continuance.  The  court  qualifying  the 
bill  says  that  there  had  been  a  previous  application  for  continuance 
which  had  been  overruled  for  one  of  the  witnesses,  and  that  the  diligence 
was  totally  insufficient  for  both  witnesses.  In  regard  to  the  second 
witness,  he  was  indicted  for  perjury,  and  was  a  fugitive  from  justice, 
and  the  application  states  that  information  had  recently  been  received 
by  appellant  to  the  effect  that  witness  was  probably  in  Miller  County, 
Arkansas;  and  no  effort  had  been  made  to  get  his  testimony  because 
since  the  alleged  discovery  of  his  whereabouts,  sufficient  time  had  not 
elapsed  to  prepare  the  depositions.  We  do  not  believe  the  showing  was 
sufficient.  The  application  does  not  show  the  efforts  to  ascertain  the 
whereabouts  of  the  witness  who  had  left  the  State,  and  in  addition  to 
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this,  the  fact  that  he  was  indicted  for  perjury  woidd  strengthen  the 
proposition  that  they  would  not  be  able  to  find  and  obtain  his  testimony. 
This  being  a  subsequent  application,  the  question  of  diligence  is  much 
more  important  and  requisite  than  if  it  had  been  the  first  application. 
We  do  not  believe  there  was  any  error  in  the  court's  refusal  to  continue 
the  case. 

Without  going  into  a  restatement  of  the  facts  in  regard  to  the  change 
of  venue  from  Lamar  to  Fannin  County,  and  retransf er  to  Lamar  and 
filing  and  redocketing  the  case  in  Lamar  County,  we  refer  to  the  original 
opinion  for  these  matters.  Perhaps  it  may  be  necessary  to  state  this 
much  in  addition  in  regard  to  the  transfer  from  Lamar  to  Delta  County 
after  the  case  had  been  retransferred  to  Lamar  from  Fannin  County. 
When  the  case  waa  called  in  Lamar  County,  after  its  retransfer,  it  is 
stated  in  the  bill  of  exceptions  that  Judge  Denton  (of  the  Lamar  Dis- 
trict Court)  sustained  appellant's  demurrer  to  the  State's  contest  of 
his  original  application  for  a  change  of  venue  from  Lamar  to  Delta 
County.  It  was  upon  the  hearing  of  this  original  application  that 
Judge  Denton  transferred  the  case  to  Fannin  County,  over  the  protest 
of  appellant,  and  it  was  upon  appellant's  application  that  the  case  was 
returned  from  Fannin  to  Lamar  County.  W^hen  Judge  Denton  sus- 
tained appellant's  demurrer  to  the  State's  contest  after  the  retransfer,  he 
ordered  the  case  sent  to  Delta  County.  It  is  contended  by  appellant 
that  in  doing  this.  Judge  Denton  having  eliminated  the  State's  contest, 
acted  upon  the  original  application  to  change  the  venue,  filed  at  a 
previous  term  of  court  as  a  basis  of  the  order  changing  the  venue  to 
Delta  County;  and  that  this  was  error,  because  Lamar  County  was 
without  jurisdiction  to  entertain  the  case  on  retransfer  from  Fannin 
County.  In  fact,  as  we  understand  appellant's  contention,  when  the 
case  was  retransferred  from  Fannin  to  Lamar  County,  by  the  peculiar 
expression  of  the  judgment  the  cause  was  entirely  dismissed,  and  that 
all  jurisdiction  or  attempted  jurisdiction  in  Lamar  County  by  reason 
of  tiie  transfer  was  void,  and  tliat  court  could  not  acquire  jurisdiction. 
If  the  order  of  retransfer  from  Fannin  to  Lamar  County  was  correct, 
then  Lamar  County  obtained  jurisdiction,  and  Judge  Denton  had  au- 
thority to  dispose  of  the  case  as  if  it  had  not  been  transferred  to  Fan- 
nin. We  are  of  opinion  that  the  retransfer  and  redocketing  and  refiling 
of  the  case  in  Lamar  County  was  legal,  and  that  court  obtained  juris- 
diction and  authority  over  the  case  and  the  person  of  the  defendant. 
Defendant  appeared  before  the  court  and  was  present  in  court  at  the 
time  the  order  was  entered  changing  the  venue  from  Lamar  to  Delta 
County,  and  made  no  objection  and  reserved  no  exception.  When  the 
case  was  called  in  Delta  County,  plea  was  filed  to  the  jurisdiction  of 
Delta  County,  because  of  the  fact  that  the  case  was  improperly  trans- 
ferred from  Lamar  to  Delta  County.  We  do  not  agree  with  appellant's 
contention  in  regard  to  this  matter.  We  believe,  in  the  first  instance 
that  Lamar  County  had  jurisdiction;  and  second,  that  Judge  Denton 
had  the  authority,  either  of  his  own  motion,  or  for  any  of  the  reasons 
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set  out  in  the  statute,  to  change  the  venue.  He  did  have  the  authority 
to  change  the  venue,  and  in  our  judgment  if  appellant  wanted  to  raise 
any  question  in  regard  to  that  change  of  venue,  and  the  orders  moving 
the  case  from  Lamar  to  Delta,  he  should  have  reserved  his  bill  of  excep- 
tions at  the  time  the  order  was  entered  in  Lamar  County.  Our  statute 
requires  this,  and  the  uniform  and  unbroken  line  of  decisions  in  this 
State  sustains  this  view.  If  as  a  matter  of  law  or  in  fact  Lamar 
County  did  not  acquire  jurisdiction  by  reason  of  the  retransfer  from 
Fannin  to  Lamar,  then  appellant's  contention  would  be  correct  and 
the  authorities  cited  by  him  would  be  in  point  and  sustain  that  con- 
tention. But,  as  before  stated,  we  are  of  opinion  that  Lamar  County 
did  have  jurisdiction  by  reason  of  the  transfer  from  Fannin  to  Lamar 
County. 

This  plea  to  the  jurisdiction  of  Delta  County  being  overruled  ap- 
pellant filed  an  application  to  change  the  venue  from  Delta  to  Bed 
Biver  County,  relying  mainly  upon  the  previous  ruling  of  Judge 
Denton,  overruling  appellant's  original  application  to  transfer  it  to 
Delta,  and  ordering  it  to  Fannin  County,  contending  that  this  order 
of  Judge  Denton  at  the  previous  term  of  the  court  was  res  adjudicata 
of  conditions  in  Delta  County,  as  being  adverse  to  appellant  obtain- 
ing a  fair  trial  in  that  county.  One  of  appellant's  counsel  also  testi- 
fied in  the  case  identifpng  these  matters  and  connecting  them  up 
so  as  to  show  that  there  was  no  furthei;  application  made  to  change 
the  venue  from  Lamar  County  than  that  originally  filed  by  appel- 
lant. The  State  introduced  the  testimony  of  Tuberville,  sheriff  of 
Delta  County,  showing  that  appellant  under  existing  conditions  could 
obtain  a  fair  trial  in  said  county.  The  trial  judge  explains  this  bill 
of  exceptions  at  some  length,  showing  that  when  the  case  was  trans- 
ferred from  Lamar  to  Delta,  there  was  no  objection  in  Lamar  County 
urged  by  appellant  and  the  matters  were  raised  for  the  first  time  in 
Delta  County.  In  empaneling  the  jury  he  saw  nothing  to  indicate 
that  there  was  any  sufficient  feeling  in  the  county  to  authorize  the 
conclusion  that  appellant  could  not  obtain  a  fair  trial.  Be  that  as 
it  may,  the  only  testimony  that  was  introduced  as  to  the  then  condi- 
tion of  the  public  mind  and  state  of  feeling  in  Delta  County  was 
through  the  testimony  of  the  sheriff  of  Delta  County.  So  we  gather 
from  the  contest  over  this  application  to  change  the  venue  from  Delta 
to  Bed  Biver  County,  that  appellant  relied  upon  the  previous  orders 
and  rulings  of  Judge  Denton  in  Lamar  County,  finding  that  a  state 
of  feeling  at  that  time  existed  in  Delta  County,  which  authorized 
him  to  refuse  in  the  first  instance  to  transfer  the  case  to  that  county: 
and  the  State  by  the  testimony  of  the  sheriff  that  at  the  time  of  the 
trial  such  a  state  of  feeling  did  not  exist.  It  has  been  the  uniform 
ruling  in  this  State  in  regard  to  this  question,  that  the  condition  and 
state  of  feeling  in  the  county  at  a  prior  term  of  the  court  is  not  the 
criterion  of  the  condition  and  state  of  feeling  at  a  subsequent  term 
of  the  court.    We  are  cited  to  Blain  v.  State,  34  Texas  Crim.  Bep,, 
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448,  to  sustain  the  contention,  we  suppose,  that  the  state  of  feeling 
as  found  by  Judge  Denton  originally  existing  in  Delta  County,  still 
existed  subsequently  and  at  the  time  of  the  application  for  a  change 
of  venue  from  Delta  to  Bed  Eiver  County.  If  such  was  the  intended 
contention,  the  Blain  case  does  not  support  it,  as  we  understand  the 
case.  In  the  Blain  case  this  language  is  found:  "These  records  show, 
that  on  the  18th  day  of  July,  1892,  as  to  said  case,  which  was  an 
indictment  for  murder,  there  existed  against  the  defendant,  in  con- 
nection with  said  case,  so  great  a  prejudice  that  he  could  not  get  a 
fair  and  impartial  trial,  in  the  opinion  of  the  judge  trying  the  motion 
for  a  change  of  venue,  and  that  this  state  of  prejudice  still  existed 
against  defendant  on  July  25,  1894,  in  said  case,  which  was  a  new 
indictment  for  the  same  charge  of  murder.  Said  records,  giving  them 
their  fullest  effect,  only  showed  that  in  connection  with  said  charge 
of  murder  there  existed  prejudice  at  that  time  against  defendant.  It 
cannot  be  held,  as  claimed,  that  they  show,  even  as  to  said  case  that 
such  prejudice  still  existed  when  this  case  was  tried  in  March,  1895, 
and  much  less  do  they  establish  that  such  prejudice  existed  against 
the  defendant  with  reference  to  the  case  for  which  he  was  then  being 
tried.  Conceding,  however,  that  they  were  admissible  as  evidence  tend- 
ing to  show  the  standing  of  defendant  in  Gonzales  County  as  to  the 
prejudice  against  him  at  that  time,  we  will  consider  said  orders,  along 
with  the  other  testimony  in  the  case  offered  by  the  State  and  the 
defendant,  on  the  question  of  a  change  of  venue.'*  The  Blain  case 
is  not  authority  that  the  matter  was  res  adjudicata.  The  effect  of 
the  decision  is  to  hold  the  other  way.  Nor  do  we  understand  that 
the  Blain  case  is  out  of  line  or  out  of  harmony  with  the  general 
current  of  opinion  in  this  State  or  with  the  original  opinion  in  this 
case.  The  matter  in  regard  to  the  previous  action  of  Judge  Denton 
in  Lamar  County  in  regard  to  the  condition  of  things  in  Delta  County 
was  introduced  in  evidence  by  appellant,  and  was  met  by  the  State 
through  the  testimony  of  the  witness  Tuberville.  The  fact  that  Judge 
Denton  had  decided  adversely  to  appellant's  contention  in  regard  to 
Delta  County  in  the  original  application  was  used  as  a  fact  to  be  taken 
into  consideration  by  the  district  judge  of  Delta  County  on  the  trial 
of  the  motion  to  change  the  venue  from  that  county  to  Red  River.  It' 
was  not  a  conclusion,  nor  was  it  res  adjudicata  any  further  than  to 
ascertain  the  condition  of  feeling  in  Delta  County  at  the  time  Judge 
Denton  rendered  his  decision.  That  decision  could  not  have  effected 
tlie  future  state  of  feeling  in  Delta  County.  The  feeling  in  that  county 
was  subject  to  change,  and  when  the  application  under  discussion  was 
made  the  condition  of  the  feeling  towards  appellant  in  Delta  County 
was  the  correct  criterion,  and  not  that  previously  ascertained  by  Judge 
Denton  in  the  original  application  in  Lamar  County. 

So  we  are  of  opinion  ttiat  the  retransfer  from  Fannin  to  Lamar 
was  legal  and  correct.  That  Lamar  County  had  acquired  jurisdiction 
of  the  case  and  person  of  appellant  by  the  retransfer;  that  Judge  Den- 
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ton  had  the  legal  authority  to  transfer  the  case  from  Lamar  to  Delta 
County  on  change  of  venue,  and  that  in  order  to  revise  his  action  in 
the  matter  it  was  necessary  for  appellant  to  reserve  a  bill  of  exceptions. 
We  do  not  believe  with  counsel  that  it  was  a  question  of  jurisdiction 
under  the  record  before  us.  His  different  pleas  to  the  jurisdiction  of 
the  different  courts  are  not  well  taken. 

It  is  urgently  insisted  that  the  court  should  have  reversed  the  case 
on  account  of  tiie  testimony  of  Miss  Jennings.  We  have  reviewed  this 
question  again,  and  the  authorities  cited  by  appellant  to  support  his 
contention.  In  most  of  the  cases  cited,  the  judgments  on  appeal  were 
affirmed.  In  Bangel  v.  State,  22  Texas  Crim.  App.,  642,  the 
question  was  there  held  to  be  leading  and  suggestive  of  the  answer. 
However,  the  judgment  was  reversed  and  in  part  upon  another  propo- 
sition. While  it  was  held  the  trial  court  was  in  error  in  regard  to 
the  admission  of  the  testimony  of  the  witness  Bravo,  it  does  not  put 
the  reversal  upon  that  ground ;  in  fact  we  are  led  to  believe  that  it  was 
put  upon  the  error  in  the  court's  charge.  We  have  not  been  cited  to 
any  case  where  a  judgment  was  reversed  exclusively  for  the  reason 
that  leading  questions  had  been  asked  and  answered.  It  is  not  im- 
possible that  such  a  case  might  arise.  But  as  before  stated,  we  do  not 
believe  that  this  question  was  sufficientiy  suggestive  of  a  desired  answer 
to  place  it  within  the  category  of  a  leading  question  that  would  re- 
quire a  reversal  of  the  judgment  by  reason  of  any  damaging  effect. 
The  answer  of  the  witness  could  have  been  yes  or  no  to  the  question. 
It  was  in  the  affirmative.  But  it  barely  suggested  any  more  an  af- 
firmative than  a  negative  answer,  and  if  so  rather  slightly.  We  do 
not  believe,  it  is  of  sufficient  importance,  even  if  erroneous,  to  require 
a  reversal  of  the  judgment. 

It  is  urgently  insisted  that  we  were  in  error  in  holding  that  the 
trial  court  did  not  err  in  admitting  in  evidence  the  indictment  against 
deceased  charging  him  with  an  aggravated  assault  upon  appellant 
The  objection  mainly  was  that  this  was  a  matter  occurring  between 
other  parties,  and  for  which  appellant  was  in  no  way  responsible,  and 
could  in  no  manner  be  bound.  The  mere  fact  that  the  grand  jury 
returned  an  indictment  was  not  binding  upon  appellant,  and  may  not 
have  effected  him  one  way  or  the  other,  so  far  as  the  deceased  is  con- 
cerned. But  the  character  of  testimony  has  always  been  introducable, 
as  we  understand  the  authorities  in  Texas.  In  this  connection  we 
might  state  that  the  record  shows  by  verbal  testimony  that  deceased 
had  shot  at  appellant  three  times  prior  to  this  transaction,  and  it 
seems  to  have  formed  the  basis  of  the  indictment  introduced  in  evi- 
dence. Previous  difficulties  between  the  accused  party  and  the  de- 
ceased (for  whose  death  the  accused  was  being  tried)  are  introducable 
on  the  question  of  motive,  and  even  for  other  reasons.  Kunde  v. 
State,  22  Tex.  Crim.  App.,  65 ;  Hudson  v.  State,  28  Texas  Crim.  App., 
323;  Barkman  v.  State,  52  S.  W.  Bep.,  73;  Attaway  v.  State,  41  Texas 
Crim.  Eep.,  397;  Weaver  v.  State,  46  Texas  Crim.  Rep.,  617.     If  it 
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be  conceded  that  we  are  in  error  in  regard  to  the  admission  of  this 
indictment  against  deceased,  as  this  record  is  before  us  it  will  be,  in 
our  judgment,  harmless  or  at  least  of  not  sufficient  gravity  to  require 
a  reversal.  The  facts  in  regard  to  the  shooting  of  appellant  by  de- 
ceased, which  occurred  sometime  prior  to  this  homicide,  and  forming 
the  basis  for  said  indictment,  were  fully  proved  and  without  objection. 
The  full  effect  of  the  previous  difficulty  was  before  the  jury  through  the 
testimony  of  witnesses. 

We  have  gone  over  this  case  with  considerable  care,  because  of  the 
earnestness  with  which  appellant's  counsel  urged  the  grounds  of  the 
motion  for  rehearing,  but  we  do  not  believe  there  was  any  such  error 
committed  on  the  trial  of  the  case  as  would  justify  a  reversal. 

The  motion  for  rehearing  is  overruled. 

OvemUed. 

Brooks,  Judge,  absent. 


Bud  Hendebson  v.  The  State. 

No.  3585.    Decided  March  14,  190a 

1.— Assault  With  Intent  to  Bape — ^Non-Expert  Testimony. 

Upon  a  trial  for  assault  with  intent  to  rape,  it  was  error  to  admit  the  opinion 
of  non-experts  to  testify  to  the  sanity  of  defendant,  without  giving  the  facts  and 
circumstances  upon  which  they  predicated  their  opinion. 

8. — Same — Cliarge  Refused — ^Doctrine  of  Election — Single  Act. 

Upon  a  trial  for  assault  with  intent  to  rape,  it  was  error  to  refuse  a  requested 
charge  that  the  jury  could  not  convict  for  any  acts  done  by  defendant  at  auy 
other  time  than  the  one  the  State  elected  to  prosecute  upon;  the  evidence  showing 
that  without  the  objection  of  defendant  more  than  one  act  was  proved.  In  pros- 
ecutions for  rape  it  is  not  proper  to  prove  more  than  one  act. 

8. — Same— CliaTge  of  Court — ^Aggravated  Assault. 

Upon  a  prosecution  for  assault  with  intent  to  rape,  unless  the  evidence  sug- 
gested aggravated  assault,  it  was  error  to  submit  that  phase  of  the  case. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
Hon.  B.  L.  Jones. 

Appeal  from  a  conviction  for  assault  with  intent  to  rape;  penalty, 
thirty  years  imprisonment  in  the  penitentiary. 

The  testimony  showed  that  the  prosecutrix  is  the  daughter  of  defend- 
ant and  was  under  15  years  of  age  at  the  time  the  assault  was 
made  upon  her.  Her  testimony  was  given  very  unwillingly  and  it 
was  not  clear  that  penetration  occurred  before  she  reached  the  age 
of  15.  She,  however,  testified  to  several  attempts  made  by  the  defend- 
ant to  have  carnal  intercourse  with  her  before  she  was  of  the  age  of 
15.  Her  testimony  also  showed  that  she  did  not  consent  to  the  at- 
tempts or  acts  of  intercourse.  The  State  also  introduced  defendant's 
confession  that  he  had  had  intercourse  with  prosecutrix.  His  defense 
was  that  he  was  insane  at  the  time  the  act  was  committed.    The  prose- 
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cutrix'  testimony  also  showed  that  the  different  attempts  by  defendant 
to  have  intercourse  with  lier  consisted  in  tlie  fact  that  defendant  would 
come  to  her  bed  at  night  and  ask  her  to  go  over  to'  his  bed  in  another 
room,  which  slie  did  and  that  they  would  get  into  his  bed  together  and 
then  he  attempted  to  have  intercourse  with  her. 

C.  T.  Freeman  and  B.  F.  Gajford,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  assault  with  intent 
to  rape,  and  his  punishment  fixed  at  thirty  years  confinement  in  the 
penitentiary. 

Appellant  reserved  a  bill  of  exceptions  to  the  action  of  the  court 
permitting  non-experts  to  testify  to  the  sanity  of  appellant,  without 
giving  the  facts  and  circumstances  upon  which  they  predicate  their 
opinion  as  to  the  sanity  of  the  appellant.  The  bill  presenting  this 
matter  is  long  and  voluminous.  A  careful  perusal  of  it  shows  that  the 
county  attorney  was  permitted  to  prove  that  witnesses  had  known  appel- 
lant for  some  time,  and  that  in  their  opinion,  he  was  sane.  They 
did  not  testify  to  any  conversations  and  acts; — such  conversations  and 
acts  ought  to  have  been  detailed  and  testified  to  by  them,  in  order 
that  the  jury  might  pass  upon  the  matter  as  well  as  the  witnesses.  If 
the  witnesses  had  known  appellant  for  a  number  of  years,  and  would 
detail  rational  conversations  and  rational  acts  on  the  part  of  appel- 
lant, stating  his  vocation,  what  business  he  was  engaged  in,  and  how 
he  conducted  his  business,  and  then  testified  that  in  their  opinion  he 
was  sane,  under  the  authorities  this  would  have  been  permissible.  But 
where  the  witnesses  merely  testify  to  having  known  him  quite  a  while, 
it  is  not  proper  for  them  to  give  their  opinion  as  to  his  sanity,  with- 
out stating  the  facts  upon  which  that  opinion  is  predicated.  These 
matters  are  thoroughly  discussed  in  Williams  v.  State,  37  Texas  Crim. 
Rep.,  348;  Betts  v.  State,  89  S.  W.  Rep.,  413. 

The  seventh  special  charge  requested  the  court  to  charge  the  jury 
that  they  could  not  convict  defendant  for  any  act  done  by  defendant 
at  any  other  time  than  the  one  the  State  elected  to  prosecute  upon. 
In  prosecutions  for  rape  it  is  not  proper  to  prove  more  than  one  act, 
and  where  more  than  one  act  is  proved,  without  objection,  it  is  the 
duty  of  the  court  to  limit  the  consideration  of  the  jury  to  one  specific 
act.     Powell  V.  State,  11  Texas  Ct.  Rep.,  129. 

We  note  in  the  court's  charge  in  attempting  to  define  assault,  he 
adds  the  following:  "The  injury  intended  may  be  either  bodily  pain, 
constraint,  or  sense  of  shame,  or  other  disagreeable  emotion  of  the 
mind."  This  should  not  have  been  given,  unless  the  evidence  sug- 
gested aggravated  assault.     Fewox  v.  State,  14  Texas  Ct.  Rep. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Karl  Feige  v.  The  State. 

No.  3475.    Decided  March  21,  1906. 

Local  Option — ^Inoorporated  Assooiation — Sale — Subterfuge— Prlneipal. 

Where  upon  a  trial  for  violatini^  the  local  option  law,  the  evidence  showed  that 
the  money  paid  in  by  the  club  members  of  an  incorporated  association,  was  paid 
into  the  corporation  fund  and  became  the  property  of  the  same,  with  which  it 
furnished  beer  to  the  members  of  the  club  through  its  manager,  the  defendant; 
and  that  the  money  was  not  sent  out  of  the  local  option  territory  to  purchaefe 
beer  for  individual  members  or  groups  of  members,  but  that  the  beer  was  pur- 
chased by  the  corporation  and  sold  at  five  cents  a  glass  by  the  manager  to  indi- 
vidual members.  Held,  that  the  defendant  became  the  vendor  of  the  beer  and 
the  principal  in  the  transaction;  and  that  the  whole  plan  pursued  was  a  mere 
subterfuge  to  cover  a  sale  made  in  local  option  territory;  and  this  although  de- 
fendant was  not  shown  to  have  been  personally  present  at  the  time  of  the  sale, 
but  was  assenting  to  this  method  of  disposing  of  intoxicating  liquor. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  the 
Hon.  J.  D.  Goldsmith. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county 
jail. 

The  opinion  states  the  case. 

Walker  &  Baker  and  Tf .  B.  Featherstone,  for  appellant. — On'  the 
question  that  it  was  not  unlawful  for  a  number  of  persons  or  an 
association  of  persons  to  order  intoxicating  liquors  from  a  place 
where  such  beverages  could  be  legally  sold,  and  then  meet  together  and 
drink  the  same  in  local  option  territory,  etc.:  Way  v.  State,  35  S.  W. 
Rep.,  377;  Bennett  v.  State,  34  id.,  936;  Bowman  v.  State,  35  id.,  382; 
Newbury  v.  State,  44  id.,  843;  Blasingame  v.  State,  85  id.,  278;  Kirby 
V.  State,  80  id.,  1007;  Kmavek  v.  State,  41  id.,  612. 

Howard  Martin,  Assistant  Attorney-General,  and  Mason  Cleveland, 
for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  violating  the 
local  option  law,  and  his  punishment  assessed  at  a  fine  of  $25  and 
twenty  days  confinement  in  the  county  jail;  hence  this  appeal. 

Jjocal  option  was  shown  to  exist  in  Johnson  County.     The  facts 
show  that  in  July,  1901,  Henry  Feige,  Oscar  Mueller,  E.  H.  Strack 
and  Karl   Feige,  of  Cleburne,  Johnson  County,  incorporated  them- 
selves, as  follows: 
"The  State  of  Texas,  ) 
County  of  Johnson.      ) 

Sec.  1.  Be  it  known  to  all  men,  that  we,  Karl  Feige,  Engelbert 
Geiger,  E.  H.  Strack,  Chas.  Schlieper,  Oscar  Mueller,  Henry  Feige, 
citizens  of  the  State  of  Texas,  voluntarily  associate  ourselves  into  a 
private  corporation,  under  the  name  and  style  of 
Vol.  49  Crlm.— 33. 
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Germania  Association. 

Sec.  2.  This  private  corporation^  composed  of  the  individuals  afore- 
said, and  their  associates,  under  the  name  and  style  aforesaid,  is  formed 
for  the  purpose  of  promoting  social  association  of  its  members. 

Sec.  3.  The  principal  office  of  this  corporation,  where  its  business  is 
to  be  transacted,  shall  be  established  and  located  at  Cleburne,  Johnson 
County,  State  of  Texas. 

Sec.  4.  The  charter  of  this  corporation  shall  remain  in  force  for  a 
term  of  fifty  years. 

Sec.  5.  The  business  of  this  corporation  shall  be  conducted  by  a 
board  of  directors,  to  be  elected  annually  by  the  members  of  said  asso- 
ciation, and  those- appointed  for  the  first  year  as  directors,  shall  be  com- 
posed of  the  following  persons:  Henry  Feige,  Oscar  Mueller,  E.  H. 
Strack  and  Karl  Feige,  all  of  them  residing  at  the  city  of  Cleburne, 
Johnson  County,  State  of  Texas. 

Sec.  6.  This  association  has  no  assets,  and  no  capital  stock.'' 

It  was  further  shown  that  this  association  was  in  existence  in  1905, 
the  alleged  date  of  the  sale  of  the  intoxicating  liquor  for  which  appel- 
lant was  tried,  though  no  election  of  officers  and  no  change  in  the 
personnel  of  the  incorporators  in  the  mean  time  is  shown,  except  that 
Henry  Feige  had  died.  According  to  the  rules  of  the  association,  a 
person  could  become  a  member  of  said  Germania  Association,  by  pay- 
ing one  dollar,  which  appears  to  have  been  paid  in  this  instance  to 
Karl  Feige,  who  was  at  the  time  secretary  and  vice  president.  It  is 
not  shown  how  the  members  participated  in  the  association  or  what 
particular  rights  they  had  in  the  election  of  officers  and  in  the  manage- 
ment of  the  company.  It  is  not  shown  that  the  institution  made  or 
lost  money,  nor  is  there  any  showing  of  dividends  or  distribution  of 
profits  by  the  concern.  According  to  the  evidence,  the  Staters  wit- 
ness John  Donnell,  to  whom  the  alleged  sale  was  made,  testified:  ^^I 
joined  by  sending  in  my  name  before  the  board  of  directors,  and  they 
passed  on  it,  and  admitted  me  to  membership.  I  do  not  know  now 
who  the  president  is;  but  Karl  Feige  is  secretary  and  vice  president 
I  do  not  know  whether  he  is  a  director  or  not.  I  have  been  told 
that  Feige  is  the  treasurer,  but  I  do  not  know  this.  Frank  Adkins 
was  the  steward,  and  his  duties  were  to  take  care  of  the  house.  If 
lie  had  any  other  duties  I  don't  know  it.  The  duties  of  the  secretary 
and  treasurer  were  to  keep  the  minutes  and  look  after  the  business. 
I  do  not  know  anything  about  any  money  of  the  association.  The 
purpose  of  the  club  was  to  have  a  place  where  we  could  enjoy  our- 
selves. We  did  not  have  to  talk  or  drink  to  become  a  member,  and 
I  presume  a  deaf  and  dumb  man  could  be  a  member.  We  drank  beer 
there  nearly  every  night.  I  wasn't  there  every  night,  but  drank  nearly 
every  time  I  was  there.  We  got  the  beer  in  this  way:  we  put  the 
money  in  a  box  and  took  out  tickets — a  ticket  for  each  nickel  de- 
posited; and  these  tidkets  were  for  the  next  night.  I  usually  put  in 
25  cents  and  took  out  five  tickets;  we  could  not  get  any  beer  on  the 
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same  night  we  got  the  tickets,  but  had  to  wait  until  the  next  night. 
The  next  night  we  would  put  a  ticket  in  a  box  on  the  beer  keg,  and 
draw  our  own  beer.  I  always  kept  my  tickets  until  the  next  night, 
and  then  used  them.  I  was  instructed  by  defendant  how  I  must  do 
in  order  to  get  beer.  He  told  me  when  I  wanted  beer  to  go  down  the 
night  before  and  put  my  money  in  the  box,  and  take  out  a  ticket  for 
each  nickel,  and  that  the  beer  would  come  down  from  Ft.  Worth,  for  the 
next  night,  and  then  that  night  I  went  down  and  got  my  beer.  I 
drank  it  all  that  night,  and  I  did  not  keep  any  tickets  over  for  any 
other  night.  The  tickets  were  green,  and  had  on  them,  ^Qermania 
Association,  Cleburne,  Texas.  Incorporated,  1901.*  There  were  no 
dates  on  the  tickets,  and  the  same  kind  of  tickets  are  used  all  the 
time.  I  never  bought  any  intoxicating  liquor  from  the  defendant  on 
the  2nd  day  of  September,  1905,  or  at  any  other  time.**  That  he  got 
some  beer  on  this  date  and  at  various  dates,  by  proceeding  according 
to  the  instructions  as  above  stated.  It  is  further  stated  that  he  paid 
a  dollar  as  membership  fee  to  join  the  association.  This  money  was 
paid  to  defendant  when  he  handed  to  prosecutor  his  memhership  card; 
that  the  money  they  put  in  the  evening  before  was  sent  down  to  Fort 
Worth  for  beer  the  next  day,  and  came  back  on  the  evening  train ;  and 
they  met  that  night  and  drank  it.  He  further  testified  that  he  never 
drank  beer  the  night  he  bought  the  tickets,  but  waited  until  the  next 
night  to  drink  on  those  tickets.  However,  the  State  proved  by  other 
witnesses  that  they  drank  beer  on  tickets  purchased  on  the  same  night. 
It  was  further  shown  that  appellant  was  usually  at  the  club  room  the 
nights  when  the  members  gathered;  but  it  was  shown  that  on  the 
particular  night  when  this  beer,  which  was  shown  to  be  intoxicating, 
was  delivered,  to  wit:  September  2,  1905,  the  date  of  the  alleged 
sale  to  prosecutor,  appellant  was  absent.  It  was  further  shown  by 
one  witness  that  the  cost  of  a  keg  of  beer  was  some  time  before  this 
transaction  $2.50  or  $3,  and  that  the  same  contained  64  glasses 
of  the  usual  size,  and  at  5  cents  per  glass  would  be  worth  $3.20 ;  that 
there  would  be  a  profit  of  about  70  cents,  though  this  witness  stated 
after  the  express  charges  were  paid  from  Fort  Worth  to  Cleburne  and 
drayage,  there  would  not  be  much  profit  left,  if  any.  It  was  also 
shown  that  on  one  occasion,  appellant  made  a  speech  to  the  mem- 
bers of  the  club,  informing  them  of  their  duties,  and  telling  them 
that  there  was  a  right  way  and  a  wrong  way  to  run  a  club  of  that 
sort.  And  if  they  would  obey  the  rules  they  would  not  violate  the 
law.  This  is  a  sufficient  statement  of  the  case  to  present  the  questions 
for  determination. 

The  court  instructed  the  jury  in  effect  that  if  the  jury  believed 
that  appellant  delivered  the  beer  after  the  manner  prescribed  by  the 
rules  of  the  association,  it  was  a  sale  at  Cleburne.  On  the  other 
hand,  appellant  asked  the  court  to  instruct  the  jury  that  the  delivery 
of  beer  to  the  prosecutor,  as  shown  by  the  testimony,  was  not  a  sale  in 
Johnson  County.    We  think  that  these  two  charges;  the  one  given 
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and  the  other  refused^  present  sharply  before  this  court,  the  issue  to 
be  determined. 

In  Kraavek  v.  State,  38  Texas  Crim.  Rep.,  44,  the  articles  of  incor- 
poration  were  nearly   similar  to   those   here  introduced  in  evidence. 
There  the  initiation  fee  was  a  dollar.    For  a  while  the  monthly  dues 
were  25  cents.    Beer  was  sold  at  5  cents  a  glass  to  the  members  only, 
and  whisky  at  15  cents  per  glass.    Kmavek  was  paid  a  salary  to  serve 
as  steward  and  barkeeper  for  the  club,  and  received  no  profits  on  the 
sales.     The  club  issued  no  stock,  and  the  intoxicants  were  paid  for 
out  of  the  club.     In  this  case  the  club  is  not  shown  to  have  dealt  in 
any  other  kind  of  liquor  than  beer.    It  is  further  shown  that  accord- 
ing to  the  rules,  each  glass  of  beer  was  paid  for  at  the  rate  of  5  cents 
per  glass;  and  that  no  member  could  get  beer  on  the  night  he  bought 
tickets,  but  the  club  assumed  to  send  to  Fort  Worth  for  beer  on  the 
next  day,  and  he  could  get  beer  on  his  tickets  the  following  night. 
However,  in  Kmavek's  case  he  was  not  required  to  get  tickets  in  ad- 
vance, and  could  get  any  quantity  of  beer  at  5  cents  a  glass.    As  we 
understand  it,  these  latter  provisions  marked  the  differential  between 
the  methods  pursued  in  Kmavek's  case,  and  the  method  pursued  by 
the  club  in  this  case.    That  is,  the  club  here  proposed  to  take  the 
money  paid  by  a  club  member,  together  with  money  paid  by  other 
club  members,  and  send  for  beer  on  the  next  day,  and  distribute  it 
out  among  such  members  so  sending  on  the  following  night.     Pre- 
sumably by  this  means  it  was  intended  to  legalize  the  method  pur- 
sued, and  thus  to.  constitute  the  sale  to  the  member  of  the  club  at 
.Fort  Worth,  and  not  at  Cleburne.    Here,  however,  as  in  Kmavek's 
case,  the  money  paid  iji  by  the  club  members  was  paid  into  the  cor- 
poration and  became  the  property  of  the  corporation  with  which  it 
furnished  beer  to  the  members  of  tiie  club.    It  is  not  shown  that  appel- 
lant as  manager,  preserved  the  particular  money  of  members  paying 
in,  and  sent  for  beer  in  groups  of  members.    How  many  tickets  he 
received  on  any  particular  night  is  not  shown.    If  only  one  member 
joined  and  bought  only  five  tickets,  he  would  not  have  enough  money 
the  next  day  to  send  for  a  keg  of  beer.     So  that  in  such  case,  he  or 
the  club  would  have  to  advance  the  money  for  the  fresh  beer  to  be 
brought  fiom  Fort  Worth.    In  any  event,  according  to  our  view,  the 
club  members  when  they  paid  their  money  into  the  treasury,  parted 
with  it  to  the  corporation :  the  corporation  becoming  the  owner  thereof, 
and  when  the  corporation  sent  out  this  money  it  bought  the  beer  on 
its  own  behalf  in  Fort  Worth,  and  if  at  any  time  the  corporation  had 
failed  and  become  subject  to  execution,  the  beer  and  property  of  tlie 
same  could  have  been  seized  for  the  debts  of  such  corporation.    When 
the  beer  was  brought  from  Fort  Worth  to  Cleburne,  being  the  property 
of  the  corporation,  whenever  it  delivered  a  glass  of  beer  to  any  mem- 
ber and  received  therefor  5  cents,  it  became  the  vendor  of  such  glass 
of  beer :  the  title  to  the  same  was  parted  with  by  the  company  through 
its  manager  to  the  vendee,  and  the  manager  of  said  company  made  a 
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sale  to  such  member.  This  idea  is  reinforced  when  we  look  at  the 
actual  method  pursued  by  this  concern  in  the  distribution  of  its  beer. 
Appellant  was  tlie  manager;  he  received  no  salary,  but  devoted  his 
time  to  the  management  of  said  concern.  Evidently  to  keep  it  a 
going  concern  during  the  four  years  it  must  have  derived  some  profits, 
and  yet  no  distribution  among  the  club  members  was  ever  shown  of 
these  profits.  However,  we  do  not  believe  that  would  alter  the  case. 
Evidently  the  manager  who  received  the  funds  of  the  club  must  have 
pocketed  the  profits,  or  if  no  profits,  he  must  have  pocketed  the  losses, 
and  run  the  club  for  the  sheer  fun  and  pleasure  of  it.  At  any  rate 
he  seems  to  have  taken  his  chances  to  make  a  profit  out  of  the  concern. 
The  further  f&ct  that  no  showing  is  made  by  appellant  (and  the  proof 
was  peculiarly  within  his  knowledge  if  it  existed)  that  the  particular 
funds  paid  into  the  club  by  the  prosecutor  went  with  that  of  others 
to  buy  the  particular  keg  of  beer  out  of  which  he  drank  his  five 
glasses  on  the  ensuing  night,  would  indicate  that  this  was  a  mere 
evasion  and  not  a  real  bona  fide  purchase  for  the  prosecutor  by  appel- 
lant as  his  agent  of  a  certain  amount  of  beer  for  him  in  Fort  Worth. 
It  occurs  to  us,  that  the  whole  plan  pursued  was  a  mere  device  and 
subterfuge,  designed  to  cover  a  sale  really  made  in  Cleburne.  Under 
our  view  this  case  coming  clearly  within  the  principle  announced  in 
Krnavek's  case,  supra,  and  was  a  sale  by  appellant,  to  the  prosecutor, 
of  beer  in  Cleburne;  and  it  makes  no  difference  that  he  was  not 
there  on  the  particular  night.  He  was  assenting  to  this  method  of 
disposing  of  intoxicating  liquor.  The  business  was  conducted  under 
his  management,  and  under  the  rules  of  law,  though  technically  he 
might  be  an  accomplice,  he  was  a  principal  in  the  transaction — this 
being  a  misdemeanor.  In  our  view,  the  court  did  not  err  in  giving 
the  instruction  it  did  on  behalf  of  the  State,  and  in  refusing  a  con- 
trary special  instruction  requested  by  appellant,  and  in  refusing  all 
of  his  special  requested  instructions. 

Nor  does  proof  of  the  other  sale  made  to  Smith,  even  if  it  be 
conceded  that  it  was  not  properly  introduced  in  evidence,  make  any 
difference,  as  the  punishment  assessed  here  was  the  minimum,  and 
there  is  no  question  as  to  his  guilt. 

The  judgment  is  accordingly  afiSrmed. 

Affirmed. 


Jess  Ktrby  v.  The  State. 

No.  3456.    Decided  March  21,  1906. 

1.— Obttmetiiig  Kailroad  Track— Insanity. 

Upon  a  trial  for  placing  obstruction  on  a  railroad  track,  where  the  evidence 
showed  that  the  defendant  was  a  boy  of  15  years  of  agre,  of  weak  mind  and 
that  he  was  below  the  average  in  intellect,  there  was  no  error  in  refusing  to  sub- 
mit the  issue  of  insanity. 
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% — Same— Charge  of  Court — ^Placing  Crime  on  Tlilrd  Party. 

Upon  a  trial  for  placing  obstruction  on  a  railroad  track,  where  the  evidence 
showed  that  other  parties  than  defendant  were  seen  in  such  a  positioa  as  to  make 
it  probable  under  the  circumstances  of  the  case  that  they  might  be  guilty  of  hay- 
ing placed  the  alleged  obstruction  on  the  railroad  track,  the  court  shonld  have 
submitted  a  charge  that  if  the  jury  found  from  the  evidence  that  other  parties 
committed  the  offense  they  should  acquit  Following  Dubose  v.  State,  10  Texas 
Crim.  App.,  230;  Harrison  v.  Stete,  83  S.  W.  Rep.,  699. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before 
Hon.  Ben  H.  Denton. 

Appeal  from  a  conviction  for  obstruction  of  railroad  track;  penaliy, 
two  years  confinement  in  the  reformatory. 

The  opinion  states  the  case. 

James  H,  Lyday  and  J.  W.  Donaldson,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  and  W.  ff.  Henson, 
for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  for 
placing  an  obstruction  on  the  railroad  track.  Exception  was  reserved 
to  the  charge  because  it  submitted  the  issue  of  insanity.  There  was 
evidence  introduced  to  show  that  appellant  (a  boy  of  15  years  of  age) 
was  of  weak  mind;  that  he  was  below  the  average  in  intellect.  We 
do  not  believe  that  the  evidence  is  of  that  cogency  that  authorized 
the  court  to  submit  this  issue.  Griffith  v.  State,  9  Texas  Ct  Bep., 
1029. 

The  charge  is  further  criticised  in  that  it  fails  to  inform  the  jury 
that  if  they  should  find  from  the  facts  that  other  parties  conunitted 
the  offense,  they  should  acquit.  The  witness  Wright  testified  that 
a  few  moments  before  the  train  ran  into  the  obstruction,  he  noticed 
three  parties  pass  along  the  railroad  track  in  the  direction  where  the 
cross-ties  were  placed  on  the  track.  These  were  two  negroes  and  a 
man  the  witness  took  to  be  a  white  man,  though  possibly  he  may 
have  been  a  bright  mulatto.  Outside  the  confession  testified  by  the 
officers  the  testimony  against  appellant  was  of  a  weak  and  unsatis- 
factory character.  This  confession  was  obtained  in  a  maimer  that 
weakens  its  force.  The  officers  having  the  little  negro  under  arrest, 
plied  him  with  many  questions,  all  of  which  were  answered  to  the 
eflPect  that  he  was  not  guilty,  and  did  not  place  the  ties  upon  the 
track.  They  then  informed  him,  without  going  into  details,  that  he 
was  telling  them  a  falsehood,  and  narrated  certain  movements  of  his 
during  the  evening;  when  appellant  remarked  that,  "you  seem  to 
know  all  about  it,  and  I  reckon  I  did.*'  They  told  him  that  would  not 
do,  that  he  knew  whether  he  placed  them  there  or  not,  and  he  must 
tell  them  the  truth.  They  finally  induced  him  to  state  that  he  did. 
The  ties  placed  on  the  track  were  shown  to  be  heavy,  made  of  oak, 
weighing  150  to  200  pounds.    Appellant,  a    15-year-old    boy,    seems 
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to  be  below  the  average  in  strength.  The  testimony  further  leaves 
it  fairly  certain  that  the  ties  were  picked  up  from  where  they  were 
laying  off  the  railroad  track  and  carried  and  placed  on  the  track.  The 
State's  evidence  shows  in  this  connection  that  while  possibly  a  strong 
man  might  pick  up  those  ties,  carry  them  and  place  them  on  the 
track,  that  it  usually  took  two  of  the  men  working  along  the  track 
repairing  it,  to  pick  up  and  handle  them;  that  it  was  seldom  the  case  that 
one  man  was  strong  enough  to  do  this  character  of  work  without  the 
assistance  of  another.  Appellant  was  a  boy  below  the  average  in 
strength  for  his  age:  at  least  these  facts  were  before  the  jury.  Appel- 
lant testified  in  his  own  behalf,  and  denied  having  had  any  connection 
with  placing  the  ties  on  the  track,  and  denied  making  the  confessions 
testified  by  the  oflBcers.  Appellant  is  not  shown  to  have  had  any 
motive  for  placing  the  ties  upon  the  track.  The  theory  of  appellant 
was  that  one  of  the  three  men  who  passed  along  the  track  a  short  time 
before  the  obstruction  was  placed  on  the  track,  was  a  discharged 
porter  from  the  service  of  the  railway ;  and  that  he  had  taken  umbrage 
at  the  discharge.  We  believe,  under  all  these  facts  that  the  rule  laid 
down  in  Dubose's  case,  10  Texas  Crim.  App.,  230,  followed  by  an  un- 
broken line  of  authority  should  have  been  given.  This  rule  was  again 
laid  down  and  the  Dubose  case  followed  in  the  late  case  of  Harrison 
V.  State,  83  S.  W.  Bep.,  699.  The  remaining  questions  in  the  case 
we  do  not  believe  of  suflBcient  merit  to  require  revision. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Chas.  Scott  v.  The  State. 

No.  8377.    Decided  March  21.  1906. 

1.— Murder  in  Second  Degree — Continnance— Witness. 

Upon  a  trial  for  murder  where  the  defendant  presented  his  third  or  fourth  ap- 
plication for  continuance  for  the  same  witness,  and  it  was  evident  that  said  witness 
was  mythical  or  could  not  be  procured,  there  was  no  error  in  overruling  the  motion. 

2.— Same— Evidenoe— €ondnot  of  Defendant— Preventing  Arrest. 

Upon  a  trial  for  murder,  where  testimony  was  introduced  by  the  State  of  acts 
and  conduct  on  part  of  defendant  to  prevent  his  arrest  shortly  after  the  homi- 
cide, there  was  no  error;  besides  there  was  no  certificate  of  the  judge  that  the 
grounds  stated  in  defendant's  bill  of  exceptions  were  true,  nor  did  the  bill  negative 
the  idea  that  what  was  done  by  defendant  was  to  prevent  the  witness  from  getting 
an  officer  to  secure  defendant's  arrest. 
S.— Same— Charge  of  Oonrt—Self-Defense— Preventing  lUpe. 

On  a  trial  of  murder  where  the  defendant  testified  that  he  interfered  between 
the  deceased  and  the  State's  witness  to  prvent  the  former  from  raping  the  latter, 
and  that  deceased  attacked  him  with  a  knife  and  defendant  killed  him  in  self- 
defense  ;  and  the  court  instructed  the  jury  to  acquit  the  defendant  if  he  killed  de- 
ceased to  prevent  the  latter  from  committing  rape,  and  also  to  acquit  him  if  the  de- 
fendant acted  in  self-defense  there  was  no  error.  Neither  was  it  error  of  which 
defendant  could  complain  to  submit  incorrect  charges  requested  by  defendant. 
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4. — Same — ^Acoomplloe — CorroboratioiL. 

Where  ut>oii  trial  for  murder,  it  was  doubtful  whether  the  State's  witness  was 
an  accomplice,  but  the  court  nevertheless  submitted  this  issue,  as  also  the  question 
of  corroboration,  and  there  was  evidence  of  corroboration,  the  verdict  will  not  be 
disturbed. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below 
before  the  Hon.  E.  B.  Muse. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
ten  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Marcus  3/.  Parks  and  John  J,  Fagan,  for  appellant. — On  the  question 
of  contradictory  charges  of  the  Court:  Baker  v.  Ashe,  80  Texas,  356. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  ten  years;  and  appeals. 

The  State's  theory  of  the  case  is  to  the  effect  that  deceased.  Will 
Collins,  procured  Mary  Smith,  who  had  formerly  been  appellant's  para- 
mour, to  meet  him  or  go  with  him  into  the  Trinity  bottom,  in  the 
vicinity  of  Dallas,  for  the  purpose  of  having  carnal  intercourse;  that 
deceased  was  in  the  act  of  having  carnal  intercourse  with  Mary  Smith 
with  her  consent,  when  appellant,  who  had  seen  them  going  in  that 
direction,  came  upon  them.  Deceased  jumped  up  from  his  position 
on  top  of  Mary  Smith,  started  to  run,  appellant  caught  him  and  cut 
him,  inflicting  a  wound  on  his  stomach  which  caused  his  entrails  to 
protrude,  and  from  which  wound  death  ensued.  Appellant's  theory  is  to 
the  effect  that  he  was  standing  some  one  hundred  yards  away,  and  saw  de- 
ceased and  Mary  Smith  talking  together;  that  he  saw  him  pull  her 
off  the  dump  on  the  railroad,  down  to  the  level  ground,  and  then 
pull  her  along  up  the  bottom,  she  pulling  back;  that  he  immediately 
went  to  her  assistance,  and  when  he  got  there  she  was  struggling  and 
fighting  with  deceased,  who  was  attempting  to  rape  her;  that  he  came 
up  to  them,  and  deceased  got  up  and  drew  a  knife,  and  was  attempting 
to  cut  him,  and  he  cut  deceased  in  self-defense.  This  last  theory  is 
founded  on  appellant's  testimony,  he  being  a  witness  on  his  own  behalf. 

There  is  no  merit  in  appellant's  application  for  continuance,  and 
the  court  did  not  err  in  overruling  the  same.  This  was  the  third  or 
fourth  application  for  continuance  for  the  same  witness.  If  said  wit- 
ness is  not  mythical  and  purely  a  creature  of  the  imagination  on  the 
part  of  appellant,  it  is  evident  that  he  cannot  be  procured. 

During  the  trial,  the  State  introduced  one  0.  M.  Rawlins,  and 
proved  by  him  that  while  witness  was  on  his  way  to  the  courthouse 
to  inform  the  officers  that  Collins  (deceased)  had  been  wounded,  and 
while  defendant  was  coming  in  the  same  direction,  that  he   (witness) 
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heard  defendant  say  several  things:  "That  he  heard  him  (referring 
to  witness)  say,  ^I  will  head  him  off,  I  will  fix  him.'  I  didn't  know 
whether  his  (defendant's)  intention  was  to  come  to  town  or  not,  and 
I  stood  there  until  they  got  past  there  and  started  on  to  town.  I  stood 
there  until  they  got  in  ahead  of  me,  and  I  started  to  town,  and  the 
woman  said  something,  I  couldn't  readily  understand,  but  I  under- 
stood her  to  say,  ^Yonder  goes  a  man  now,'  and  she  advised  him  to 
run,  and  he  says,  'I  have  got  time  to  take  you  across  the  bridge,'  and 
I  started;  and  she  said  something  to  him — I  never  knew  exactly  what 
it  was — ^and  he  lunged  across  toward  me.  He  had  a  knife  in  his  hand. 
I  got  just  a  little  past  him,  and  he  made  a  lunger  across,  and  I  started 
to  run,  and  he  run  diagonally  across  the  road  to  about  the  center  of 
the  road,  and  by  that  time  I  was  about  in  the  center  of  the  bridge, 
and  he  turned  and  went  back  to  the  woman.  I  walked  on  then  and 
came  up  to  the  sheriff's  office,  and  called  two  ofiScers.  In  the  mean 
time  I  had  a  man  watching  them  down  there,  and  they  went  down 
there  and  got  them.'"  Appellant  objected  upon  the  ground  that  it 
was  prejudicial  to  the  rights  of  defendant  to  attempt  to  prove  defend- 
ant committed  an  assault,  not  in  any  wise  connected  with  the  com- 
mission of  the  homicide  in  question,  and  that  the  testimony  was  im- 
material and  irrelevant  to  any  issue  in  the  case.  The  court  over- 
ruled the*  objection,  and  the  testimony  was  admitted,  and  appellant 
excepted.  As  has  been  frequently  held,  the  mere  statement  of  grounds 
of  objection  to  the  introduction  of  testimony,  is  not  a  certificate  on 
the  part  of  the  judge  that  the  grounds  stated  are  true,  so  as  to  make 
them  constitute  a  part  of  the  facts  or  environments  under  which 
testimony  was  admitted.  Moreover,  the  bill  does  not  negative  the 
idea  that  what  was  done  by  appellant  was  to  prevent  Bawlins  from 
coming  to  town  and  getting  an  oflBcer  to  secure  his  arrest.  If  this 
was  his  purpose,  and  as  explained  by  the  judge  it  evidently  was,  we 
think  it  was  admissible  testimony  against  defendant  as  acts  and  con- 
duct on  his  part  to  prevent  an  arrest  at  the  time. 

Appellant  objects  to  certain  charges  of  the  court  with  reference  to 
appellant's  defense  on  the  ground  of  interfering  to  prevent  the  rape  of 
Mary  Smith,  he  not  only  contends  that  the  court's  charge  was  erroneous 
but  that  certain  charges  requested  by  him  should  have  been  given. 
We  have  examined  the  court's  charge  on  this  subject,  and  in  our  opin- 
ion it  was  applicable  to  and  covered  this  phase  of  the  case  as  presented 
by  appellant's  testimony.  Really  the  facts  of  the  case,  as  presented 
by  appellant's  testimony  was  self-defense — ^that  is,  appellant  testified 
that  deceased  got  up  from  the  woman  and  attacked  him  with  a  knife 
and  he  killed  him  in  self-defense.  The  court  covered  this  phase  of 
the  case  adequately.  Not  only  so,  but  in  addition  he  instructed  the 
jury  that,  if  they  believed  from  the  evidence  that  deceased.  Will  Col- 
lins, made  an  assault  upon  Mary  Smith  with  the  intent  and  purpose 
of  committing  rape  upon  her,  and  that  defendant  killed  said  Collins 
under  such  circumstances,  they  should  acquit  defendant;  *'or  should 
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you  believe  from  the  evidence,  that  it  reasonably  appeared  to  defendant 
that  deceased  was  making  an  assault  on  Mary  Smithy  with  the  intent 
and  purpose  of  ravishing  her,  and  the  defendant  killed  deceased  under 
these  circumstances  you  should  acquit  him."  This  charge,  as  stated 
before,  amply  covered  any  possible  phase  of  the  case  on  the  ground 
that  the  killing  occurred  because  of  an  interference  by  appellant  to 
prevent  the  rape  by  deceased  of  Mary  Smith.  Besides  this,  the  court 
gave  other  charges  on  this  subject  at  the  request  of  appellant.  While 
these  charges  may  not  be  entirely  correct,  and  should  not  have  been 
given,  yet  appellant  cannot  complain  of  them.  Carbough  v.  State, 
Dallas  Term,  1906.  In  our  opinion,  they  were  certainly  very  liberal 
on  his  behalf. 

Appellant  also  complains  that  the  court  did  not  instruct  the  jury  on 
accomplice's  testimony  with  reference  to  the  witness  Mary  Smith.  It 
is  to  our  minds  doubtful  if  this  witness  is  an  accomplice.  However, 
the  court  did  give  the  requested  special  instructions  on  accomplice's 
testimony  with  reference  to  her,  which  amply  protected  appellant's 
rights  in  case  the  jury  believed  she  was  an  accomplice  witness.  Appel- 
lant further  contends  that  the  testimony  of  Mary  Smith — she  being 
an  accomplice — ^and  besides  being  contradicted,  does  not  sustain  the 
verdict.  The  credibility  of  Mary  Smith  was  a  question  for  the  jury, 
as  also  whether  or  not  she  was  an  accomplice.  Even  if  they  regard 
her  as  such,  we  think  there  is  testimony  in  the  record  corroborating 
her,  which  would  sustain  the  conviction.  However,  we  do  not  be- 
lieve she  was  an  accomplice,  and  we  believe  the  jury  was  authorized 
to  find  she  was  not,  and  the  case  can  be  sustained  on  her  evidence 
alone. 

There  being  no  errors  in  the  record,  the  judgment  is  aflSrmed. 

Affirmed. 


Minerva  Brumley  v.  The  State. 

No.  3345.     Decided  March  21,  19Q6. 

1. — ^Embezzlement — Confession — ^Warning. 

Upon  trial  for  embezzlement,  there  was  no  error  in  admitting  defendant's  con- 
fession, it  being  shown  that  he  was  properly  warned  by  the  officers. 

8. — Same— Peremptory  Instruction  to  Acquit. 

Upon  a  trial  for  embezzlement,  where  there  was  sufficient  evidence  to  authorise 
the  jury  to  find  that  defendant  had  converted  the  money  alleged  to  have  been  em- 
bezzled, or  was  a  principal  in  the  transaction,  there  was  no  error  in  the  court's 
refusal  to  give  a  peremptory  charge  to  acquit  the  defendant 

8. — ^Keforming  Judgment — ^Verdict — ^Practice  on  Appeal. 

Where  the  indictment  charged  both  embezzlement  and  theft,  but  the  latter  count 
was  withdrawn,  and  the  judgment  was  entered  for  the  crime  of  theft  and  the  sen- 
tence followed  the  judgment,  the  appellate  court  under  the  statute  having  authority 
to  conform  the  judgment  an^  sentence  to  the  verdict,  the  judgment  will  be  so 
reformed  as  to  conform  same  to  the  verdict  finding  defendant  guilty  of  embeszle- 
ment. 
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Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
the  Hon.  B.  L.  Jones. 

Appeal  from  a  conviction  of  embezzlement;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Abney  £  Oafford,  for  appellant. 

Howard  Moittin,  Assistant  Attorney-General  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  embez- 
zlement.. 

There  are  no  bills  of  exception  in  the  record  separate  from  the  state- 
ment of  facts.  In  the  motion  for  new  trial  it  is  urged  that  the  court 
erred  in  not  instructing  the  jury  to  return  a  verdict  of  not  guilty,  as 
shown  by  bill  of  exceptions  number  1;  and  again,  the  court  erred  in 
admitting  the  alleged  confession  of  defendant,  as  shown  by  bill  of  ex- 
ceptions number  2.  Whatever  exception  may  have  been  reserved  to 
this  is  to  be  found  in  the  stenographer's  report  of  the  testimony.  In 
regard  to  the  confession  it  is  sufficient  to  say  that  a  proper  predicate 
was  laid.  Appellant  was  duly  warned  \}y  the  officers;  therefore,  we 
think  that  what  purports  to  be  a  confession  was  properly  before  the 
jury. 

The  matter  with  reference  to  instructing  the  jury  to  return  a  ver- 
dict of  not  guilty  is  also  mentioned  in  the  stenographer's  report  of 
the  testimony.  We  do  not  believe  the  court  erred  m  not  so  instruct- 
ing the  jury.  There  is  sufficient  evidence  to  authorize  the  jury  to 
find  appellant  guilty.  Briefly  stated,  the  party  whose  property  is 
alleged  to  have  been  embezzled  turned  over  to  appellant  $20  a  month, 
in  ten  dollar  bills,  covering  a  period  of  six  months,  making  $120. 
He  drew  from  her  at  intervals  money  amounting  to  $30,  $5  of  which 
was  returned,  leaving  in  her  possession  $95.  He  received  $5  more 
from  appellant,  leaving  the  amount  supposed  to  have  been  converted 
at  the  sum  of  $90.  This  money  was  turned  over  to  appellant  by  the 
principal  to  hold  and  keep  for  him.  The  State's  theory  is  that  on  a 
certain  night  in  March,  the  husband  of  appellant  and  another  party, 
supposed  to  be  the  brother  of  the  alleged  injured  party,  broke  into  ap- 
pellant's room,  and  took  the  money,  and  also  broke  in  the  adjoining 
room,  where  they  secured  money  from  another  lodger  at  appellant's 
house.  She  seems  to  have  kept  a  boarding  or  lodging  establishment. 
Her  confession  is  to  the  effect  that  her  husband  came  home  in  the 
early  part  of  the  night  before  the  transaction,  and  informed  his  wife 
that  he  did  not  propose  to  work  so  hard  in  the  future  for  money,  that 
he  would  secure  it  otherwise,  and  went  away.  Later,  during  the  same 
night,  in  company  with  another  party,  he  entered  appellant's  rooms, 
and  took  the  money.  AppellRnt  states  that  sho  was  awakened  by  the 
turning  over  of  a  chair,  grabbed  a  pistol,  went  to  the  door  and  dis- 
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covered  the  parties  on  the  gallery  opening  a  trunk;  that  two  shots 
were  tired  at  her;  and  she  in  turn  fired  two  or  three  shots.  Without 
going  into  a  detailed  statement  of  this,  it  was  shown  with  sufficient 
certainty  for  the  jury  to  so  find,  that  this  was  a  concocted  story; 
that  the  two  shots  that  should  have  been  fired  at  her  entered  the  door 
in  the  room  in  which  she  placed  herself,  but  that  the  door  had  been 
turned  back  and  was  against  the  door  of  the  closet  on  the  inside  of 
the  house,  and  the  shots  were  so  fired,  after  passing  through  the  door 
she  had  opened  they  went  into  the  door  of  the  closet  against  which  the 
door  she  had  turned  back  was  resting.  Placed  in  this  position  it 
would  have  been  an  utter  impossibility  for  the  shots  fired  from  the 
gallery  to  have  penetrated  the  door.  More  than  that,  around  the 
holes  made  by  the  bullets  was  evidence  of  powder-bums,  showing  the 
range  at  close  proximity.  In  other  words,  the  deduction  is  clearly  to 
be  made  that  she  fired  the  two  shots  tliat  went  through  this  door,  and 
that  they  were  not  fired  from  the  outside.  She  further  stated  in  her 
confession,  as  detailed  by  the  sheriff,  that  it  was  a  part  of  the  plan  that 
she  was  to  fire  these  shots.  So,  taking  the  testimony  in  a  general 
way,  the  jury  were  warranted  in  coming  to  the  conclusion  that  there 
was  an  agreement  between  appellant  and  her  husband  that  the  money 
was  to  be  taken  from  her  possession,  or  if  not  then  taken  from  her 
possession,  that  the  scheme  was  to  cover  a  prior  conversion  ol^  the 
money  on  their  part.  Answering  the  criticism  of  the  sufficiency  of  the 
evidence,  we  would  say  that  there  was  sufficient  testimony  before  the 
jury  to  authorize  them  in  finding  she  had  converted  the  money,  or  was 
a  principal  in  the,  transaction.  Therefore,  the  court  did  not  err  in 
giving  a  peremptory  instruction  to  find  appellant  not  guilty.  This  is 
the  case  as  we  understand  it. 

There  is  another  matter  which  is  necessary  to  be  noticed.  The  court 
submitted  alone  that  portion  of  the  indictment  which  charges  embejs- 
zlement.  The  count  charging  theft  was  withdrawn  from  the  jury. 
The  judgment  was  entered  for  the  crime  of  theft,  and  the  sentence 
followed  the  judgment.  Under  the  statute  this  court  has  authority 
to  conform  the  judgment  and  sentence  to  the  verdict  rendered  by  the 
jury.  It  is  therefore  ordered,  that  the  judgment  and  sentence  be  made 
to  conform  to  the  verdict,  and  appellant  will  be  held  guilty  of  embez- 
zlement as  ascertained  by  the  verdict,  and  to  this  extent  the  judgment 
and  sentence  are  reformed.    As  reformed,  the  judgment  is  affirmed. 

Affirmed. 


Prank  Adkins  v.  The  State. 

No.  3466.     Decided  March  21.  1906. 

local  Option — ^Association — Sale. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  showed 
that  the  defendant  was  steward  of  the  Germania  Association:  that  it  was  his 
duty  to  order  beer  for  the  members  of  the  association  and  place  it  in  the  club 
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room  for  the  members,  and  that  they  gave  him  the  money  to  order  beer  and  have 
it  shipped  into  the  local  option  territory  where  such  club  was  located;  and  the 
members  bought  tickets  from  defendant  at  five  cents,  which  represented  their 
interest  in  the  beer,  and  placed  these  tickets  in  a  box  and  drew  said  beer  from  the 
keg  by  the  glass.    Held,  that  such  fact  established  a  sale  in  local  option  territory. 

Appeal  from  the  County  Court  of  JohnBon.  Tried  below  before 
Hon.  J.  D.  Goldsmith. 

Appeal,  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $50  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — This  conviction  is  for  violating  the  local  option 
law.  The  facts  are  substantially,  as  follows:  John  Steakley,  deputy 
sheriff  of  Johnson  County,  testified  that  defendant  told  him  he  was 
steward  of  the  Germania  Association;  that  his  duty  was  to  order  beer 
for  the  members  of  the  association,  look  after  things,  and  see  that 
nothing  was  unlawfully  taken  from  the  association.  Defendant  said 
he  ordered  beer  for  the  association  and  placed  it  in  the  club  room  for 
the  members;  that  he  never  sold  a  drop  of  intoxicating  liquor,  since 
local  option  went  into  effect  in  Johnson  County.  That  he  only  ac- 
cepted the  money  delivered  to  him  by  the  members  of  the  association, 
and  with  that  money  ordered  beer  from  Fort  Worth  for  the  members. 

John  Pilgo  stated  that  he  was  a  member  of  the  Germania  Associa- 
tion; paid  a  dollar  for  certificate  of  membership  to  Karl  Feige,  secre- 
tary and  treasurer:  "We  get  tickets  which  represent  our  interest  in 
the  beer  the  steward  orders  for  us,  and  when  the  keg  of  beer  comes, 
we  put  a  ticket  in  the  box  and  draw  a  glass  of  beer.  Each  ticket  rep- 
resents one  glass  of  beer.  I  put  in  the  box  5  cents  for  each  ticket,  then 
I  took  one  ticket  and  got  a  glass  of  beer  on  the  next  night.  We 
usually  procure  five  tickets,  which  entitle  us  to  drink  five  glasses  of 
beer.  I  drank  some  beer  on  September  6th  at  the  Germania  Asso- 
ciation. I  took  a  ticket,  placed  it  in  the  box,  and  drew  from  the  keg 
of  beer  one  glass  of  beer.  TTie  beer  was  intoxicating  liquor.  I  paid 
5  cents  for  the  ticket  on  the  previous  night,  that  is  I  put  5  cents 
in  a  box  in  the  club  room  defendant  had  charge  of.  Karl  Feige  told 
me  I  would  have  to  get  tickets  the  night  before  I  used  them,  and  I 
did  so.  The  tickets  which  we  get  merely  represent  our  respective  inter- 
est in  the  beer,  which  is  paid  for  in  Fort  Worth.  The  beer  is  ordered 
by  the  steward  for  us  and  paid  for  at  Fort  Worth.  I  have  never 
given  an  order  for  any  beer  to  the  Germania  Association.  I  got  the 
beer  I  drank  there  by  means  of  tickets  as  above  stated.'* 

In  our  opinion  this  evidence  establishes  a  sale  of  the  beer,  shown 
to  be  intoxicating  liquor,  in  Johnson  County.  ITie  judgment  is  accord- 
ingly affirmed. 

Afprmed. 
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F.  B.  Martin  v.  The  State. 

No.  3451.    Decided  March  21,  1906. 

1. — ^Murder  in  Second  Begree — Charge  of  Court — ^PrincipaL 

Where  upon  trial  for  murder,  the  evidence  showed  that  the  defendant  was  en- 
volved  in  the  homicide  by  the  same  facts  which  envolved  his  codefendant,  there 
was  no  error  in  the  charge  of  the  court  connecting  the  defendant  as  the  principal 
with  his  codefendant  in  the  homicide;  besides  the  court  gave  his  charge  eliminat- 
ing defendant  In  the  commission  of  the  homicide  if  his  codefendant  acted  independ- 
ently. 

2. — Same— Jnttiiable  Homicide— Theft  of  Property — ^Defense  of  Property. 

Where  upon  trial  for  murder,  the  evidence  showed  that  in  an  attempt  of  the 
defendant  and  another  to  recover  certain  cattle,  which  under  a  claim  of  right  by 
open  taking  by  the  deceased  sometime  before  the  homicide,  were  at  the  time  of 
the  difficulty  in  his  possession,  when  the  deceased  was  killed,  the  issue  of  theft  of 
said  cattle  and  their  forcible  recovery  was  not  in  the  case,  and  a.  charge  on  that 
issue  was  not  required,  and  the  charge  submitted  by  the  court  on  the  issue  of 
theft,  although  not  necessary,  inured  to  defendant's  benefit 

S. — Same— Kight  to  Uie  Poroe  to  Kegain  Poueuion  of  Property. 

Where  upon  trial  for  murder,  the  evidence  showed  that  the  defendant  had 
levied  an  execution  on  certain  cattle  of  the  deceased,  and  the  deceased  had  openly 
taken  some  of  the  cattle  back  to  his  premises  and  that  defendant  and  his  codefend- 
ant proceeded  to  take  them  from  deceased  by  force,  and  that  an  altercation  ensued 
between  defendant  and  his  codefendant  on  the  one  side  and  the  deceased  on  the  other, 
in  which  defendant's  codefendant  shot  and  killed  the  deceased,  the  court  properly 
charged  that  the  defendant  and  his  companion  had  a  right  to  regain  possession  of 
said  cattle,  and  to  use  such  force  as  was  necessary  to  overcome  resistance  offered, 
even  to  the  extent  of  taking  life.  This  charge  together  with  one  on  self-defense 
of  defendant  and  his  companions  was  sufficient. 

4. — ^Kanslanghter^-Charge  of  Court — ^Adequate  Came. 

W^here  upon  trial  for  murder  it  was  doubtful  whether  the  issue  of  manslaughter 
was  raised  by  the  evidence^  but  the  court  nevertheless  submitted  certain  acts  of 
deceased  as  adequate  cause,  the  defendant  could  not  complain. 

Appeal  from  the  District  Court  of  Eusk.  Tried  below  before  the 
Hon.  Richard  B.  Levy. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
twelve  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

W.  W,  Moore,  Young  &  Stinchcomb,  for  appellant. — On  question  of 
principal:  Ross  v.  State,  10  Texas  Crim.  App.,  455;  Taylor  v.  State, 
13  id.,  184;  Hardin  v.  State,  8  id.,  182;  Stewart  v.  State,  18  id.,  598; 
Conn  v.  State,  11  id.,  390;  Lynch  v.  State,  24  id.,  350;  Crook  v.  State, 
27  id.,  198. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  fixed  at  confinement  in  the  peniten- 
tiary for  a  tenn  of  twelve  years;  hence  this  appeal. 
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A  summary  of  the  facts  shows  that  the  difficulty  in  which  the 
homicide  occurred  arose  in  regard  to  a  levy  of  execution  made  upon 
some  cattle  of  deceased^  Culver.  The  writ  of  execution  was  on  a  judg- 
ment in  favor  of  a  client  of  appellant.  The  writ  was  levied  by  deputy 
sheriff.  Hall  Wilkins,  who  was  also  indicted  for  the  same  offense;  and 
thirteen  head  of  deceased's  cattle  were  seized  and  carried  to  the  home 
of  Hall  Wilkins,  who  lived  a  mile  or  two  from  deceased's  house.  The 
day  before  the  homicide  appellant  and  Wilkins  went  to  the  little  town 
of  Kilgore,  to  see  about  getting  out  notices  of  sale.  On  the  next  day 
they  were  in  Kilgore  and  went  home  about  3  o'clock  in  the  afternoon, 
both  living  in  the  same  vicinity.  According  to  the  testimony  of  appel- 
lant, as  they  approached  Wilkins'  premises,  they  saw  deceased  driving 
the  cattle  from  the  enclosure  of  Wilkins,  where  he  had  placed  them. 
When  they  arrived  at  the  house  of  Wilkins  his  wife  also  told  them  that 
deceased  had  turned  four  head  of  the  cattle  out  about  12  o'clock,  and 
she  put  them  back  in  the  enclosure,  and  she  told  him  to  leave  them 
there  until  her  husband  came,  but  he  refused  to  do  this.  Appellant 
instructed  Hall  Wilkins  that  he  was  responsible  for  the  cattle,  and 
would  have  to  get  them  back.  Hall  Wilkins  then  requested  appellant 
and  Bert  Bamett  to  go  with  him  to  get  the  cattle  back.  Appellant 
and  Wilkins  armed  themselves,  appellant  going  to  his  house  for  the 
purpose,  and  took  his  son,  Fritz,  with  him;  and  they  all  proceeded  to 
the  house  of  Culver.  On  the  way  appellant  remarked,  "Hall,  I  don't 
know  whether  Mr.  Culver  knows  it  or  not;  but  he  is  guilty  of  theft  of 
those  cattle  under  the  law."  Hall  said,  "I  believe  we  will  have  trouble 
in  getting  the  cattle,  from  what  he  told  me  yesterday  about  the  wagon." 
Bert  Barnett  asked  him  what  Culver  said,  and  Hall  told  Bert,  that 
Culver  said  he  would  kill  him  or  any  other  God  damn  man  that  came 
after  his  new  wagon.  Bert  Bamett  said,  he  believed  they  would  have 
trouble.  I  told  them  I  could  not  believe  he  meant  what  he  said.  Hall 
Wilkins  said,  'You  don't  know  him.'  Bert  said,  he  was  not  going 
over  there  without  some  protection  more  than  Wilkins'  pistol,  and 
wanted  to  go  home  after  his  gun.  On  the  way  to  Culver's,  appellant 
informed  Wilkins  that  if  Culver  resisted  him  in  taking  the  cattle  he 
could  arrest  him.  When  they  got  to  the  house,  according  to  the  ver- 
sion of  appellant,  they  stopped  at  the  gate,  which  was  some  little  dis- 
tance from  the  house;  they  halloaed,  and  Mrs.  Culver  came  to  the 
north  door  of  the  residence  and  they  asked  for  deceased.  He  then 
came.  Deceased  asked  what  was  wanted,  and  Wilkins  replied,  "Come 
here,  I  want  to  talk  to  you."  Appellant  then  said  to  Hall  Wilkins, 
'Tell  him  what  you  came  for."  Hall  said,  "I  came  for  the  cattle  you 
took  out  of  my  field."  Culver  said,  ^'Hall,  they  are  my  cattle  and 
you  cannot  get  them.  I  will  kill  you  or  any  one  else  that  attempts 
to  take  them."  Hall  said,  "Mr.  Culver,  it  is  my  duty  to  get  the 
cattle:  consider  yourself  a  prisoner."  Mrs.  Culver  then  stepped  out 
in  the  hall  and  said  the  cattle  were  hers  and  you  cannot  get  them. 
Hall  Wilkins  started  to  open  the  gate.     Culver  pointed  his  hand  to- 
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wards  Hall,  and  both  Mr.  and  Mrs.  Culver  told  Hall  WUkins  not  to 
come  in.  Hall  let  the  gate  come  to,  and  stepped  back.  Mrs.  Culver 
said  to  deceased,  "Come  in  my  room."  Deceased  ran  to  the  back  of 
the  hall,  out  of  appellant's  sight.  Hall  Wilkins  told  him  to  stop, 
but  he  did  not  stop.  About  this  juncture  Mrs.  Culver  stated  to  appel- 
lant, "Look  out  he  is  coming  with  a  gun,"  and  appellant  looked  and 
saw  deceased  coining  from  the  rear  to  the  front  hall,  with  a  double 
barrel  shotgun,  and  Culver  then  shot  and  missed  him;  and  then  appel- 
lant fired  his  gun  but  missed  deceased.  Then  the  shooting  became 
general :  Wilkins  engaging  in  it  with  a  pistol.  It  is  conceded  that  the 
shot  from  Wilkins'  pistol  slew  deceased.  When  deceased  fell  the  firing 
ceased.  According  to  the  State's  theory,  the  witnesses  agree  with 
appellant's  testimony  as  to  the  parties  coming  to  the  premises,  and 
as  to  what  transpired  up  to  just  before  the  shooting.  Deceased  during 
the  conversation  claimed  that  the  four  head  of  cattle  he  had  driven 
away  from  Wilkins'  house  were  exempt  cattle;  and  he  did  not  propose 
to  surrender  them,  and  appellant  and  Wilkins  then  started  into  the 
gate,  drawing  his  pistol  at  the  same  time.  Mrs.  Culver  then  halloaed 
to  him,  not  to  come  in  the  house.  When  she  said  this.  Hall  Wilkins 
turned  to  deceased,  at  the  same  time  holding  his  pistol  in  his  hand 
down  by  his  side,  and  said  to  deceased,  "Consider  yourself  a  prisoner." 
About  this  time  deceased's  wife  told  her  husband  to  go  into  her  room, 
and  he  turned  his  head,  and  Martin  fired  at  him  with  a  shotgun. 
That  at  this  time  deceased  had  no  gun,  nor  was  any  gun  in  the  hall- 
way. Deceased  then  started  into  the  room,  and  Hall  Wilkins  began 
firing.  Deceased  then  went  back  to  the  gallery,  after  his  gun;  got 
it,  came  to  the  front  hall,  with  a  double  barrel  shotgun  in  his  hand, 
and  had  the  barrel  pointing  downward,  and  appellant  and  Wilkins 
continued  firing  at  him.  When  he  got  to  the  front  hall  deceased  ex- 
claimed, "Oh!  Oh!  Hall,  don't  shoot  me."  Hall  Wilkins  fired  his 
gun,  and  deceased  fell  to  the  floor  shot  in  the  head,  which  caused  his 
death.  This  is  a  sufiScient  statement  of  the  facts  to  discuss  the  assign- 
ments of  error. 

There  are  two  bills  of  exception  relating  to  the  admission  and 
rejection  of  testimony;  but  there  is  no  merit  in  either  of  these  bills, 
and  it  is  not  necessary  for  us  to  review  the  same. 

Appellant  complains  that  the  charge  of  the  court  connects  appel- 
lant as  a  principal  with  Wilkins  in  the  homicide  in  a  way  not  author- 
ized by  the  testimony.  We  have  examined  the  record  carefully  in 
this  respect,  and  we  do  not  believe  that  the  charges  complained  of 
are  subject  to  the  objections  urged  by  appellant.  So  far  as  the  evi- 
dence is  concerned,  appellant  is  involved  in  the  homicide  by  the  same 
testimony  which  involves  his  codefendant  Wilkins;  and  we  are  unable 
to  separate  their  rights.  Notwithstanding  this,  the  court  gave  a  charge 
eliminating  appellant  from  the  acts  and  conduct  of  his  codefendant 
Wilkins  in  the  commission  of  the  homicide,  if  Wilkins  acted  independ- 
ently and  he  did  not  participate  with  Wilkins  in  his  acts. 
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Appellant  seriously  insists  that  the  court  committed  error  in  his 
charge  on  the  right  of  Wilkins,  in  connection  with  appellant,  to  make 
the  arrest  of  deceased  on  a  charge  of  the  theft  of  said  cattle.  The 
court's  charge  being  predicated  on  a  theft  committed  within  the  view 
of  appellant  and  his  codefendant,  the  contention  is  that  there  was 
another  phase  of  the  case  which  presented  the  right  to  arrest,  to  wit: 
under  article  364,  Code  Criminal  Procedure,  where  stolen  property  was 
found  in  possession  of  the  thief.  As  stated,  the  court's  charge  confined 
the  right  to  arrest  to  a  theft  committed  within  the  view  of  the  parties 
making  the  arrest.  According  to  our  view  of  the  testimony,  this  was 
the  only  phase  of  the  case  raised.  "Even,  if  it  be  conceded  that  the 
right  to  arrest  on  account  of  theft  is  in  this  case,  that  is  the  only 
view  presented  by  the  testimony.  Appellant  himself  testified  that  he 
saw  deceased  driving  cattle  away  from  Wilkins*  field,  as  heretofore 
stated.  But,  in  our  view,  there  is  no  theft  in  this  case,  and  no  right 
to  arrest  predicated  on  a  theft  of  the  cattle.  The  cattle  were  taken 
openly,  under  a  claim  of  right;  there  was  nothing  clandestine  in  the 
action  of  deceased,  and  no  concealment  of  the  property.  Appellant 
and  his  codefendant  knew  what  had  been  done,  and  expected  to  find 
the  cattle  at  deceased's  house.  The  only  apprehension  they  had  was 
that  deceased  might  resist  their  taking  the  cattle.  True  appellant 
stated  to  Wilkins  on  the  way  to  deceased's,  that  deceased  had  com- 
mitted a  theft  of  the  cattle  but  evidently  did  not  know  he  had,  which, 
according  to  his  conception,  was  merely  a  technical  theft;  the  fact,  as 
stated  by  appellant,  would  strip  the  case  of  any  phase  of  theft.  So 
that,  in  our  opinion,  the  court  was  not  required  to  give  a  charge  on 
behalf  of  the  defendant  predicated  on  the  right  to  arrest  deceased  for 
the  theft  of  said  cattle.  However,  the  charge  given  inured  to  the 
benefit  of  appellant. 

The  real  defense  and  the  only  defense  was  adequately  presented  by 
the  court  both  in  his  original  charge  and  in  charges  requested  by  appel- 
lant, to  wit :  that  under  the  circumstances  appellant  and  his  codefendant 
Wilkins  had  a  right  to  regain  possession  of  said  four  head  of  cattle  by 
force,  and  to  arm  themselves  for  that  purpose,  and  if  they  were  resisted 
in  recovering  the  possession,  the  jury  were  instructed  that  the  defendant 
had  a  right  to  overcome  that  resistance,  and  if  their  lives  or  persons 
were  put  in  danger  by  any  act  of  deceased,  they  would  have  a  right  to 
slay  him.  This  was  all  that  was  required  in  this  case,  so  far  as  the 
record  shows.  It  may  be  observed  in  this  connection  that  a  charge  on 
self-defense  was  given,  and  also  the  right  that  appellant  had  to  act  in 
the  defense  of  Wilkins  or  Bert  Bamett,  if  their  lives  or  persons  were  put 
in  danger  by  the  acts  of  deceased. 

Appellant  complains  of  the  court's  charge  on  manslaughter  and  criti- 
cises the  same  on  several  grounds.  We  do  not  believe  that  it  is  subject 
to  the  criticisms  indulged  in.  The  charge  on  manslaughter  told  the 
jury  as  a  matter  of  law  that  certain  acts  of  deceased  were  adequate  cause. 
Vol.  49  Crim.— 34. 
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which  we  are  inclined  to  doubt ;  but  this  was  beneficial  to  appellant  and 
he  cannot  complain. 

The  contention  is  also  made  that  the  evidence  is  not  sufficient  There 
were  two  theories  presented  by  the  evidence,  and  the  jury  believed  that 
of  the  State ;  and  we  will  not  disturb  their  finding.  The  judgment  is 
affirmed. 

Affirmed, 


G.  T.  H.  Gillespie  v.  The  State. 

No.  3631.    Decided  March  21,  1906. 

1. — Inoett— AooompUee — Charge  of  Court.    . 

Upon  a  trial  for  incest  where  the  evidence  showed  that  the  female,  aithoofh 
not  engaging  in  the  act  voluntarily  and  with  the  same  intent  as  her  paramour, 
made  no  sort  of  resistance  to  the  act  of  copulation,  and  miBrely  remained  passive, 
the  charge  of  the  court  which  failed  to  pronounce  such  conduct  of  the  female  to 
he  sufficient  to  make  her  an  accomplice,  was  error. 

t^— Same— Evldenoe— BeclaratloB  of  Third  Parties — ^Hearsay. 

Upon  a  trial  for  incest,  the  testimony  of  the  prosecutrix  that  she  told  her 
mother  and  brother  about  the  transaction  should  have  been  excluded  under  the 
circumstances  of  the  case. 

S. — Same— Other  Transaetioiii  of  Inoestioiia  Znterooune. 

Upon  a  trial  for  incest,  evidence  of  former  transactions  of  incestuous  intercourse 
between  prosecutrix  and  defendant  were  inadmissible ;  especially  where  such  trans- 
actions were  more  than  ten  years  old. 

4w— Same — ^Acoomplloe— Corroboration — ^Iniiiillcieney  of  Evidenoe. 

Upon  a  trial  of  incest  where  the  evidence  showed  that  the  prosecutrix  was  an 
accomplice,  and  there  was  not  sufficient  testimony  corroborative  of  her  testimony, 
the  conviction  could  not  be  sustained. 

Appeal  from  the  District  Court  of  Baylor.  Tried  below  before  the 
Hon.  J.  M.  Morgan. 

Appeal  from  a  conviction  of  incest;  penalty,  two  years  confinement 
in  the  penitentiary. 

The  opinion  states  the  case. 

Olasgow  &  Kenan,  for  appellant 

Howard  Martin,  Assistant  Attorney-General  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  incest,  and  his 
punishment  assessed  at  two  years  confinement  in  the  penitentiary;  and 
appeals. 

By  appellant's  first  bill  of  exceptions  he  questions  the  action  of 
the  court  in  charging  the  jury  on  accomplice's  testimony.  Said  charge 
is  as  follows :  "If  the  jury  shall  find  from  the  evidence  that  the  witness 
Lizzie  Gillespie,  with  whom  the  incestuous  intercourse  is  alleged  to  have 
been  had,  did  voluntarily,  and  with  the  same  intent  that  actuated  defend- 
ant, unite  with  him  in  the  alleged  commission  of  the  offense  set  out  in 
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the  indictment,  then  and  in  that  event  she  would  be  an  accomplice^  and 
her  testimony  would  not  be  sufficient  to  warrant  a  conviction,  unless  you 
believe  the  same  to  be  true,  and  unless  you  find  that  she  is  corroborated 
by  other  credible  testimony  tending  to  connect  the  defendant  with  the 
commission  of  the  alleged  offense/'  Appellant  claims  that  this  charge  is 
upon  the  weight  of  the  evidence,  in  assuming  that  Lizzie  Qillespie  told 
the  truth;  and  that  it  is  further  incorrect,  because  it  did  not  go  far 
enough  in  defining  "an  accomplice/'  We  do  not  believe  the  first  objec- 
tion is  well  taken.  The  charge  does  not  assume  the  truth  of  the  testi- 
mony of  the  prosecutrix,  but  leaves  that  to  the  jury.  But  we  believe 
that  the  second  objection  so  applied  to  the  facts  of  this  case  is  sound. 
Evidently  a  person  engaging  in  incest,  and  who  does  so  voluntarily,  and 
actuated  by  the  same  intent  as  the  other  party  (the  accused)  is  an 
accomplice.  However,  a  female  may  be  an  accomplice,  though  not 
engaging  in  the  act  voluntarily  and  with  the  same  intent  as  her  para- 
mour. It  is  incumbent  on  her  to  make  some  sort  of  resistance  to  the 
act  of  copulation.  Merely  remaining  passive  during  the  operation  would 
not  be  enough.  Here  is  a  woman  over  30  years  of  age.  There  were 
others  in  the  house  close  by.  She  narrates  that  her  father  got  in  the 
bed  with  her,  fondled  her  person,  pulled  up  her  gown,  pulled  down 
her  drawers,  pulled  her  legs  apart,  and  copulated  with  her;  that  she 
did  not  consent.  She  was  not  willing,  but  we  fail  to  see  any  opposition 
whatever  on  her  part.  Tate  v.  State,  8  Texas  Ct.  Eep.,  741;  Clifton 
V.  State,  10  Texas  Ct.  fiep.,  20;  Pate  v.  State,  decided  March  14,  1906, 
present  term. 

Appellant  also  objected  to  the  testimony  adduced  by  the  State  from 
the  prosecutrix,  to  the  effect  that  she  told  her  mother  and  brother 
about  the  transaction.  This  objection  should  have  been  sustained,  as 
such  testimony  is  not  admissible  in  this  character  of  case.  Clark  v. 
State,  45  S.  W.  Rep.,  576;  Poyner  v.  State,  51  S.  W.  Rep.,  376. 

Nor  do  we  believe  that  it  was  admissible  for  the  State  to  prove  for- 
mer transactions  of  incestuous  intercourse  between  prosecutrix  and 
appellant.  Certainly  not  to  prove  instances  of  this  sort  more  than  ten 
years  old.  We  understand  this  to  be  the  doctrine  of  Clifton  v.  State, 
10  Texas. Ct.  Rep.,  20,  which  in  effect  overruled  Burnett  v.  State,  32 
Texas  Crim.  Rep.,  86,  and  Funderburg  v.  State,  23  Tex,  Crim.  App., 
392. 

Appellant  strongly  insists  that  the  testimony  does  not  sustain  the 
conviction.  We  have  examined  the  testimony  carefully,  and  if  it  be 
conceded  that  the  prosecutrix  was  an  accomplice,  which  we  think  is 
evident,  we  fail  to  find  sufficient  testimony,  outside  of  her  evidence, 
tending  to  connect  appellant  with  the  commission  of  the  offense,  cor- 
roborative of  her  testimony.  Unless  the  State's  case  can  be  reinforced 
by  other  testimony,  we  do  not  believe  that  under  the  authorities  this 
conviction  can  be  sustained.  Blanchette  v.  State,  29  Texas  Crim.  App., 
46;  Mercer  v.  Stote,  17  Texas  Crim.  App.,  463;  Cobum  v.  State,  36 
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Texas  Crim.  App.,  257,  36  S.  W.  Rep.,  442;  Shelley  v.  State  (Tenn.), 
31  S.  W.  Kep.,  492. 

The  judgment  is  accordingly  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Edgar  Lasister  v.  The  State. 

No.  3600.     Decided  l^larch  22,  1906. 

1. — ^Pasting  Forged  Instminent — ^Allegation  and  Proof — ^Varianee. 

Where  upon  trial  for  passing  a  forged  instrument  upon  a  certain  party  alleged 
in  the  indictment,  the  evidence  showed  that  the  defendant  passed  the  instru- 
ment to  another  party  not  alleged  in  the  indictment  who  took  it  to  the  party 
alleged  in  the  indictment,  had  the  same  cashed  by  him  and  then  handed  the  money 
to  the  defendant,  a  charge  that  under  these  circumstances  defendant  would  be 
entitled  to  acquittal  should  have  been  given.  Following  Huntly  v.  State,  S4  S. 
W.  Bep.,  923 ;  Riley  v.  State,  44  id.,  49a 

2. — Same — Charge  of  Court — Circumstantial  Eridenoe. 

Where  upon  trial  for  passing  a  forged  instrument  the  evidence  showed  that  if 
the  same  was  forged,  it  was  only  shown  by  circumstances  and  these  of  rather  a 
negative  character,  a  charge  on  circumstantial  evidence  should  have  been  given. 
Following  Nichols  v.  State,  44  S.  W.  Rep.,  1091. 

3.— Same — Confession— Warnings-Acts  of  Defendant. 

Upon  a  trial  for  passing  a  forged  instrument  where  the  acts  of  the  defendant 
while  under  arrest,  without  being  warned,  and  which  were  criminative,  were  in- 
troduced over  the  objection  of  defendant,  there  was  reversible  error. 

4. — Same — Evidence — ^Negative  Testimony — ^Taz  Kolls. 

Upon  trial  for  passing  a  forged  instrument  where  the  State  resorted  to  circum- 
stantial evidence  to  prove  that  the  name  signed  to  the  alleged  forged  instrument 
was  fictitious,  it  was  error  to  permit  the  State  to  introduce  testimony  by  the  tax 
collector  that  such  name  did  not  appear  on  bis  roll. 

5. — Same — ^Kiscondnct  of  Jury — Defendant's  Failure  to  Testify. 

Where  upon  appeal  from  a  conviction  of  passing  a  forged  instrument  the  mo- 
tion for  a  new  trial  showed  that  the  jury  in  their  deliberation  referred  to  the  fact 
that  the  defendant  had  failed  to  testify,  the  conviction  must  be  set  aside. 

Appeal  from  the  District  Court  of  Potter.  Tried  below  before  the 
Hon.  Ira  Webster. 

Appeal  from  a  conviction  of  passing  forged  instrument;  penalty,  two 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Oustavus,  Bowman  &  Jackson,  for  appellant. 

Howard  Martin,  Assistant  Attorney-General  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  indictment  contains  four 
counts:  the  last  of  which  forms  the  predicate  for  the  verdict.  The 
count  charged  the  passing  of  the  alleged  forged  instrument  upon  J.  M. 
Wright,  junior  member  of  the  firm  of  D.  M.  Wright  &  Son.  Witness 
Hargrove  testified  that  on  the  morning  the  check  was  passed,  appel- 
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lant  came  into  the  store  and  bought  a  hat,  for  which  he  charged  him 
$1.50.  In  payment  of  which  he  handed  Hargrove  a  check  for  $10. 
This  is  the  alleged  forged  instrument.  After  receiving  the  check,  Har- 
grove took  it  to  J,  M.  Wright,  who  cashed  it,  and  gave  the  money  to 
Hargrove,  who  handed  it  to  appellant.  Appellant  asked  a  charge  to 
the  effect  that,  under  these  circumstances  appellant  would  be  entitled 
to  an  acquittal,  if  the  check  was  passed  to  Hargrove,  which  was  refused. 
Under  the  authority  of  Huntly  v.  State,  34  S.  W.  Rep.,  923  and  Riley 
V.  State,  44  S.  W.  Rep.,  498,  this  charge  should  have  been  given.  The 
facts  are  closely  analogous  to  those  in  Huntly's  case.  That  case  was 
reversed  because  of  the  failure  to  give  a  similar  charge,  as  was  Riley's 
case. 

It  is  urged  that  the  court  shotdd  have  given  a  charge  on  circumstantial 
evidence.  This  grows  out  of  the  fact  that  if  the  instrument  was  forged, 
it  was  only  shown  by  circumstances,  and  these  are  of  a  rather  negative 
character.  This  phase  of  the  case  is  brought  strictly  within  the  rule 
laid  down  in  Nichols  v.  State,  44  S.  W.  Rep.,  1091.  It  was  therefore 
error  to  refuse  the  instruction  submitting  the  issue  of  circumstantial 
evidence. 

Appellant  having  been  arrested  was  placed  in  jail.  While  so  incar- 
cerated, Wright  went  in  his  surrey  to  the  jail,  and  in  company  with 
Keaton,  deputy  sheriff,  took  appellant  therefrom,  placed  him  in  the 
surrey,  and  started  to  the  country  with  him  to  find  a  man  by  the  name 
of  Johnson,  from  whom  appellant  said  he  obtained  the  check.  They  did 
not  make  this  trip  on  account  of  appellant's  refusal  to  go.  He  was  not 
warned.  A  number  of  acts  of  appellant  as  well  as  his  conduct  while 
in  the  possession  of  these  parties  was  introduced  before  the  jury  as 
evidence  indicative  of  his  guilt.  Appellant's  exception  to  the  intro- 
duction of  this  testimony  should  have  been  sustained.  The  court  ex- 
cluded the  remarks  of  appellant  during  the  conversation  between  the 
parties,  but  admitted  his  acts.  It  has  been  well  settled  in  this  State, 
at  least  since  Nolen's  case,  14  Texas  Crim.  App.,  474,  that  the  acts 
of  a  party  under  arrest,  without  being  warned,  when  they  tend  to 
incriminate  are  interdicted  by  the  statute  which  prohibits  the  use  of 
confessions.  See  also  Adams  v.  State,  16  Texas  Crim.  App.,  172; 
Thompson  v.  State,  78  S.  W.  Rep.,  691.  Other  acts  of  appellant  while 
under  arrest  were  introduced,  and  they  come  within  the  purview  of 
this  rule.  We  deem  it  unnecessary  to  discuss  them,  as  the  trial  court 
will  understand  upon  another  trial  that  all  acts  of  a  criminative  nature 
used  against  appellant  while  so  under  arrest  are  illegitimate  and  should 
be  excluded. 

There  was  testimony  introduced  that  the  name  of  J.  C.  Johnson,  did 
not  appear  on  the  tax  rolls  which  should  have  been  excluded.  The 
State  undertook  to  prove  the  forgery  of  the  name  of  J.  C.  Johnson  in 
a  negative  way,  among  other  things,  by  showing  that  his  name  was 
not  on  the  tax  rolls.  The  rolls  were  not  introduced,  and  the  officer 
claiming  to  be  the  custodian  of  such  tax  rolls  was  permitted  to  state 
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that  the  name  of  J.  C.  Johnson  did  not  appear  on  said  rolls.  We  be- 
lieve this  evidence  should  have  been  excluded.  Of  course,  the  State 
may  resort  to  such  circumstances  as  are  legitimate  to  prove  the  fact 
that  J.  C.  Johnson  was  a  fictitious  person,  but  we  hardly  believe  it 
permissible  to  show  such  fact  by  the  tax  collector  that  the  name  of 
J.  C.  Johnson  did  not  appear  on  his  rolls.  We  do  not  imderstand  that 
this  proves,  or  tends  to  prove  that  J.  C.  Johnson  did  not  sign  the  check 
or  that  he  was  a  fictitious  person.  It  wotdd  not,  in  our  judgment,  be  a 
circumstance  even  because  his  name  did  not  appear  upon  the  tax  rolls, 
that  therefore  he  did  not  sign  a  check,  or  that  he  was  a  fictitious  per- 
son. 

It  is  hardly  necessary  to  discuss  the  misconduct  of  the  jury,  in  which 
they  referred  to  the  failure  of  appellant  to  testify.  This  misconduct 
is  fully  shown  in  the  motion  for  new  trial.  This  will  not  occur  upon 
another  trial. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


G.  C.  Wisdom  v.  The  State. 

No.  3624.     Decided  March  22,  1906. 

Pasiing  Forged  Instrimient — ^Yariance  Between  Indictment  and  Proof — Sur- 
plusage. 

In  a  prosecution  for  passing  a  forged  instrument,  where  the  indictment  aUeged 
that  the  defendant  passed  the  alleged  instrument  to  a  certain  corporation  naming 
it,  it  was  necessary  to  prove  this  aUegation,  and  the  same  could  not  he  treated 
as  surplusage. 

Appeal  from  the  District  Court  of  Wise.  Tried  below  before  Hon. 
J.  W.  Patterson. 

Appeal  from  a  conviction  for  fraudulently  passing  a  forged  instru- 
ment; penalty,  two  years  in  the  penitentiary. 

The  opinion  states  the  case. 

R.  E.  Carswell  and  T,  J.  McMurry,  for  appellant. — ^Young  v.  State,  30 
Texas  Crim.  Rep.,  308. 

Howard  Martin,  Assistant  Attorney-General  for  the  State. 

BROOKS,  Judge. — Conviction  for  passing  a  forged  instrument,  the 
punishment  fixed  at  two  years  confinement  in  the  penitentiary.  The 
indictment  contains  two  counts:  one  charging  forgery,  and  the  other 
knowingly  passing  as  true  a  forged  instrument.  The  first  count  was 
quashed.  The  only  insistence  of  appellant  that  we  deem  necessary  to 
review  is  the  error  assigned  that  the  court  erred  in  holding  that  the 
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State  was  not  required  to  prove  that  the  City  National  Bank  of 
Decatur  was  a  corporation;  the  second  count  of  the  indictment  having 
alleged  that  appellant  did  wilfully,  knowingly  and  fraudulently  pass  as 
true  to  the  City  National  Bank  of  Decatur,  Texas,  a  corporation,  a 
false  and  forged  instrument  in  writing.  Whether  necessary  or  not  to 
allege  that  the  bank  was  incorporated,  we  think,  however,  it  was  neces- 
sary to  prove  it  after  making  the  allegation.  This  cannot  be  justly 
treated  as  surplusage.  We  therefore  hold  that  it  was  necessary  to  prove 
the  incorporation  of  said  bank.  Usher  v.  State,  10  Texas  Ct.  Bep.,  921 ; 
Lucas  V.  State,  39  Texas  Crim.  Sep.,  48;  Webb  v.  State,  "39  Texas  Crim. 
Bep.,  534.    Tlie  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Jim  Mitchell  and  B.  Hammon  v.  The  State. 

No.  3630.     Decided  March  24,  1906. 

Sodomy— Charge  of  Court — ^Deflnition  of  Offense. 

Upon  a  trial  for  sodomy,  where  the  court  in  his  charfi^  submitted  as  a  predicate 
for  conviction  that  one  of  the  parties  used  the  mouth  of  the  other,  the  same  was 
error  and  submitted  a  state  of  case  upon  which  the  crime  of  sodomy  could  not  be 
predicated. 

Appeal  from  the  District  Court  of  Jeflferson.  Tried  below  before 
the  Hon.  W.  H.  Pope. 

Appeal  from  a  conviction  of  sodomy ;  penalty,  five  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  appellant  on  file. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — ^The  charge  was  sodomy.  The 
court  in  his  charge  submitted  as  a  predicate  for  conviction  that  one  of 
the  parties  used  the  mouth  of  the  other.  This  is  criticised  in  motion 
for  new  trial  as  not  being  the  law.  The  same  question  was  discussed 
in  Prindle  v.  State,  31  Texas  Crim.  Eep.,  551,  where  it  was  held,  that 
such  fact  did  not  constitute  the  crime  of  sodomy.  See  also  Peo.  v. 
Boyle,  116  CaL,  658,  48  Pac.  Eep.,  800;  1  Wharton's  Crim.  Law,  sec. 
579.  McClain's  Crim.  Law,  sec.  1153 ;  25  Amer.  &  Eng.  Ency.  of  Law, 
p.  1145,  and  note  5,  for  authorities.  Without  further  discussion  of  the 
question,  we  hold  that  the  charge  was  not  only  error,  but  submitted  a 
state  of  case  upon  which  this  crime  cannot  be  predicated.  The  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Ex  Parte  Tom  Young,  alias  Jack  Wade. 

No.  3627.     Decided  March  22,  1906. 

1. — ^Habeas  Corpus — Special  Term  Biitriot  Court-— ]>eath  Sentenoe — Statutes 
Construed. 
Upon  articIeM  1113,  1115  and  1116,  chapter  4,  Revised  Civil  Statutes,  no 
business  save  and  except  business  undisposed  of  can  be  transacted  during  a  special 
term  of  the  district  court  held  under  and  by  virtue  of  said  statutes.  But  these 
statutes  are  amended  by  chapter  83,  page  116,  Acts  of  the  Twenty-ninth  Legisla- 
ture, under  which  last  act  all  matters  can  be  tried  at  the  i<pecial  torm  of  the 
district  court  called  thereunder  that  could  be  tried  at  the.  regular  term,  including 
the  passing  of  death  sentence  of  a  defendant  who  had  been  convicted  of  murder 
at  a  regular  term  and  appealed  and  where  mandate  after  affirmance  of  the  judg- 
ment came  too  late  to  be  executed  at  a  previous  regular  term. 

2. — Same — Constitutional  Law — ^Bz  Post  Faoto. 

The  Act  of  the  Twenty-ninth  Legislature,  chapter  83,  page  116,  providing  for 
special  terms  joI  the  district  court  is  conistitutional  and  not  ex  post  facto. 

3. — Same — Case  Stated. 

Where  relator  applied  to  the  Court  of  Criminal  Appeals  for  a  writ  of  habeas 
corpus  to  suspend  sentence,  and  the  record  showed  that  he  was  indicted  and  con- 
victed of  murder  in  the  first  degree  in  Williamson  County  and  his  punishment 
assessed  at  death;  that  he  appealed;  that  the  judgment  was  affirmed  and  that  a 
mandate  issued,  which  was  not,  however,  delivered  to  the  clerk  of  the  District 
Court  of  Williamson  County  until  the  regular  term  had  expired;  and  that  there- 
upon the  judge  of  said  court  called  a  special  term  thereof  under  the  provisions 
of  chapter  83,  page  116,  Acts  of  the  Twenty-ninth  Legislature,  for  the  sole  pur- 
pose of  sentencing  relator  to  death.  Held  that  the  judge  had  such  power  and  the 
writ  was  refused.     Davidson,  Presiding  Judge,  dissenting. 

From  the  District  Court  of  Williamson  County. 

Original  application  for  habeas  corpus  for  suspension  of  death  sen- 
tence in  a  murder  case  passed  upon  relator  during  a  special  term  of 
the  district  court. 

The  opinion  states  the  case. 

J,  F,  Taulbee,  Samho  &  Shelton,  for  relator. 

Howard  Martin,  Assistant  Attorney-General,  for  the  State. 

BEOOKS,  Judge. — This  is  an  application  for  the  writ  of  habeas 
corpus,  under  the  following  facts.  Applicant  was  prosecuted  in  the 
District  Court  of  Williamson  County  under  an  indictment  charging 
him  with  murder ;  and  upon  the  trial  was  convicted  and  his  punishment 
assessed  at  death.  He  appealed  to  this  court,  and  the  judgment  was 
affirmed  at  the  present  term,  and  a  motion  for  rehearing  overruled. 
See  Young  v.  State,  decided  at  present  terra.  The  mandate  was  issued, 
but  was  not  deliyered  to  the  clerk  of  the  District  Court  of  Williamson 
County,  until  the  regular  term  had  expired.  Thereupon  the  judge  of 
said  district  court  called  a  special  term  of  said  court,  under  the 
provisions  of  chapter  83,  page  116  of  the  Acts  of  the  Twenty-ninth 
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Legislature,  for  the  sole  purpose  of  sentencing  applicant  to  death. 
He  applies  to  this  court  for  the  writ  of  habeas  corpus  because  the  district 
judge  of  Williamson  County  cannot  call  a  special  term  for  the  sole 
purpose  of  sentencing  relator. 

Article  1113,  chapter  4  of  the  Bevised  Civil  Statute  reads :  ^^In  any 
county  in  this  State  where  it  may  become  necessary  in  the  opinion  of 
the  district  judge  of  the  district  in  which  said  county  is  situated,  on 
account  of  an  accumulation  of  business,  which  cannot  be  disposed  of 
in  the  time  provided  for  the  regular  term  of  the  district  court,  there 
may  be  held  a  special  term  or  terms  of  the  district  court  for  the  trans- 
action and  disposition  of  the  accumulated  business  undisposed  of  as 
hereinafter  provided  for.'*  Article  1115  provides,  that  the  clerk  shall 
make  up  six  notices  containing  the  name,  style  and  number  of  each 
case  appearing  upon  the  docket  of  said  court.  Article  1116  provides, 
that  the  sheriff  shall  post  the  copy  of  said  notices  at  six  public  places, 
etc.  A  careftd  reading  of  chapter  4  leads  to  the  irresistible  conclusion 
that  it  does  not  provide  for  the  holding  of  a  special  term  for  any 
business  save  and  except  undisposed  of  business.  However,  applicant 
insists  that  chapter  83,  page  116,  of  the  Acts  of  the  Twenty-ninth  Leg- 
islature does  not  change  chapter  4  of  the  Kevised  .Civil  Statutes  in 
reference  to  the  cases  that  can  be  tried  at  the  special  term.  This  is 
not  correct.  The  Acts  of  the  Twenty-ninth  Legislature  provide  for  the 
organization  of  a  grand  jury  and  the  trial  of  new  cases.  This  being 
true,  we  take  it,  that  the  district  judge  could  call  a  special  session 
of  the  district  court  for  the  specific  purpose  of  sentencing  applicant. 
The  Act  of  the  Twenty-ninth  Legislature  provides,  that  nothing  herein 
contained  shall  be  held  to  repeal  any  part  of  the  provisions  of  chapter 
4,  title  28,  of  the  Revised  Civil  Statutes  of  Texas,  except  so  far  as 
the  same  may  be  inconsistent  with  the  provisions  of  this  act.  Section 
1  of  the  Act  of  the  Twenty-ninth  Legidature  provides,  ^TVTien  it  may 
become  advisable  in  the  opinion  of  the  judge  of  the  district  in  which 
any  county  in  the  State  of  Texas  may  be  situated,  to  hold  a  special 
term  or  terms  of  the  district  court  therein,  such  special  term  or  terms 
may  be  held.'*  No  clause  in  said  act  indicates  that  nothing  but  old 
business  shall  be  disposed  of  at  the  special  term;  but  every  provision 
of  the  Act  of  the  Twenty-ninth  Legislature  shows  that  any  and  all 
matters  can  be  tried  at  said  special  term  that  could  be  tried  at  the 
regular  term.  The  act  of  1895  authorizing  the  special  term  of  the 
district  court  of  Travis  and  Williamson  Counties,  has  no  application 
to  the  question  here  considered.  Nor  do  we  think  the  act  of  1905  is 
unconstitutional  on  the  ground  that  the  same  is  ex  post  facto.  We 
do  not  see  fit  to  discuss  the  matter  further,  but  hold-  that  it  was  clearly 
within  the  power  granted  by  the  Twenty-ninth  Legislature,  for  the 
judge  to  call  the  special  session  of  the  District  Court  in  Williamson 
County  for  the  specific  purpose  of  sentencing  applicant.  The  applica- 
tion for  the  writ  of  habeas  corpus  is  accordingly  refused. 

Writ  refused. 
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HENDERSON,  Judge. — This  is  an  original  application  for  the 
writ  of  habeas  corpus.  It  shows  that  applicant  was  convicted  of  mnrder 
in  the  first  degree,  and  given  the  death  penalty  in  the  District  Court 
of  Williamson  County,  which  judgment  on  appeal  was  confiinned  at 
a  pervious  day  of  this  term.  The  mandate  issued  and  was  forwarded 
to  the  District  Court  of  Williamson  County,  which  reached  there  after 
the  adjournment  of  the  regular  term  of  that  court  The  district  judge 
of  the  26th  judicial  district  (including  Williamson  and  Travis  Counties) 
called  a  special  term  of  the  district  court  for  the  sole  purpose  of  passing 
the  death  sentence  on  applicant.  Applicant  contends  that  the  district 
judge  of  the  26th  judicial  district  was  without  authority  to  call  said 
special  term  for  the  purpose  of  passing  such  death  sentence;  and  that 
therefore  his  action  in  passing  said  sentence  at  the  special  term  was 
null  and  void,  and  he  invokes  the  authority  of  this  court  by  the  writ 
of  habeas  corpus  to  sustain  his  contention. 

It  may  be  stated  that  in  1895,  two  acts  of  the  Legislature  were 
brought  forward  in  our  Revised  Civil  Statutes  with  reference  to  special 
terms  of  the  district  courts.  One  was  the  act  of  1879,  which  was  a 
general  act,  authorizing  all  district  judges  throughout  the  State  to  call 
special  terms  of  their  district  courts  in  their  respective  counties  under 
certain  contingencies  named  in  said  act.  (See  articles  1111  to  1119, 
inc..  Revised  Civil  Statutes.)  The  other  was  the  act  of  1893,  which 
authorized  the  judge  of  the  26th  judicial  district  (composed  of  the 
counties  of  Travis  and  Williamson)  to  call  special  terms  in  the  counties 
composing  said  district,  in  accordance  with  the  provisions  named  in 
said  act,  applicable  to  the  said  district. 

Reviewing  these  two  acts  it  will  be  seen  that  the  general  act  author- 
izes the  district  judges  throughout  the  State  to  call  special  terms  of 
courts  in  their  respective  counties  for  the  purpose  of  disposing  of 
business  on  their  dockets,  both  of  a  civil  and  criminal  character,  and 
appears  to  have  been  enacted  on  account  of  the  accumulated  business 
in  the  district  courts  which  gave  authority  to  call  special  terms.  The 
other  act  related  to  the  26th  judicial  district  and  may  be  treated  as 
a  special  act,  and  gave  authority  to  the  district  judge  of  said  district 
to  call  special  terms  of  his  court  under  the  circumstances  mentioned 
in  said  act  for  the  disposition  of  civil  cases  alone.  The  question  arises 
as  between  said  acts,  if  there  be  a  conflict,  which  prevails.  We  hold 
that  there  is  a  conflict  between  said  acts  as  to  civil  cases,  and  that 
under  the  rules  of  interpretation  applicable  to  the  construction  of 
special  and  general  acts,  that  the  special  act  is  paramount,  unless  there 
is  a  manifest  purpose  by  the  general  act  to  repeal  or  nullify  the  special 
act.  There  is  no  such  purpose  manifested  here.  Therefore  the  special 
act  must  prevail  as  to  the  disposition  of  civil  cases  in  the  26th  judicial 
district.  Sutherland  on  Stat.  Con.,  sees.  157,  168,  159;  Black  Inter, 
of  Laws^  page  116;  Endlich  on  Inter,  of  Stat.,  sees.  230,  231. 

We  further  hold  that  there  is  no  conflict  between  said  acts  as  relates 
to  criminal  cases;  and  the  rule  being  in  such  case,  where  there  is  no 
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conflict,  that  said  acts  are  construed  in  pari  materia,  consequently  the 
general  act  remains  in  force  as  to  the  trial  and  dispostion  of  criminal 
cases. 

Now  in  1905,  the  Twenty-ninth  Legislature  (p.  116)  passed  an  act 
evidently  intended  to  amend  the  general  act  of  the  Eevised  Civil  Statutes 
of  1895,  and  especially  article  1113,  of  said  act.  It  may  be  observed 
that  under  the  general  act  of  1895,  authorizing  special  terms,  that 
article  1113  provides,  "In  any  county  in  this  State  where  it  may  become 
necessary  in  the  opinion  of  the  district  judge  of  the  district  in  which 
said  county  is  situated  (on  account  of  an  accumulation  of  business 
which  cannot  be  disposed  of  in  the  time  provided  for  the  regular  term 
of  the  district  court)  there  may  be  held  a  special  term  or  terms  of  the 
district  court  (for  the  transaction  and  disposition  of  the  accumulated 
business  undisposed  of  as  hereinafter  provided  for)."  The  Act  of  the 
Twenty-ninth  Legislature  authorizes,  "the  judge  of  the  district  court, 
in  which  a  county  may  be  situated,  in  which  it  is  deemed  advisable 
by  such  judge  that  a  special  term  of  the  courts  should  be  held,  may 
convene  such  special  term  of  the  court  at  any  time  which  may  be  fixed 
by  him."  This  is  a  re-enactment  of  article  1113  with  the  provisions 
in  said  act,  enclosed  in  our  parentheses  above,  left  out.  That  is,  it  will 
be  seen  that  formerly  the  judge  of  the  district  court  could  only  call 
a  special  term  for  the  transaction  and  disposition  of  the  accumulated 
business  undisposed  of,  while  under  the  new  act  he  is  authorized  to 
call  a  special  term  whenever  it  may  become  advisable  in  his  opinion. 
Other  differentials  between  said  general  act  and  the  amendment  relate 
to  the  power  of  the  district  judge  with  reference  to  grand  juries  and 
the  disposition  of  new  business.  Under  the  former  act  no  grand  jury 
was  authorized,  while  under  the  amendment  the  judge  is  authorized 
to  empanel  a  grand  jury,  and  is  also  authorized  at  such  special  term 
to  try  cases  indicted  by  said  grand  jury. 

It  may  also  be  stated  that  the  Act  of  the  Twenty-ninth  Legislature 
refers  to  said  general  act,  and  indicates  that  the  provisions  of  said 
general  act  inconsistent  with  said  amendment  are  only  repealed :  leaving 
the  other  portions  of  said  general  act  standing  in  connection  with  the 
amendment. 

We  think  it  will  be  conceded  when  a  district  court  is  constituted; 
that  is,  organzed  for  a  term,  general  or  special,  it  can  do  anything 
which  a  district  court  can  do,  unless  restrained  by  law,  either  the 
law  of  its  creation  and  organization,  or  some  other  law.  And  the 
question  recurs,  was  the  district  judge  authorized  to  call  the  special 
term  at  which  applicant  was  sentenced,  and  did  he  call  and  organize 
it  in  accordance  with  the  provisions  of  law  on  the  subject.  In  this 
connection  it  may  be  stated  that  if  the  district  judge  did  not  have 
the  power  to  make  the  call,  or  in  making  it  some  essential  provision 
was  omitted  by  him,  that  there  was  want  of  authority  to  organize 
said  court;  and  that  its  acts  were  consequently  invalid.    In  other  words, 
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in  the  call  the  special  act  must  be  pursued.  Dunn  v.  State  (Ark.), 
35  Am.  Dec.,  54. 

That  brings  us  to  the  proposition  which  is  the  key-note  of  this  case: 
Did  the  amended  Act  of  the  Twenty-ninth  Legislature  authorize  the 
judge  of  that  district  to  call  a  special  term  of  the  court  for  the  purpose 
of  passing  sentence  of  death  on  applicant.  Under  the  act  of  1895, 
article  1113,  it  will  be  seen  that  the  judge  during  a  regular  term  of 
the  court  could  order  a  special  term,  for  the  disposition  of  accumulated 
business  undisposed  of.  Said  case  against  applicant  was  business  pending 
in  said  court,  and  when  the  judgment  of  the  court  was  aJ9Srmed  by  this 
court,  it  went  back  to  that  court,  and  stood  upon  its  docket  as  undis- 
posed of  business.  However,  under  that  act  the  judge  had  no  authority, 
out  of  term  time,  to  call  a  special  term  of  his  court;  but  under  the 
amendment  of  the  Twenty-ninth  Legislature,  the  power  of  the  judge 
was  enlarged;  and  the  judge  was  given  more  latitude  with  reference 
to  calling  special  terms  of  court.  He  was  empowered  by  said  amendment 
to  call  a  special  term,  either  in  term  time,  or  in  vacation,  and  he  was 
also  empowered  to  call  a  term  not  merely  for  the  purpose  of  disposing 
of  accumulated  business  already  on  the  docket,  but  "for  any  purpose 
deemed  advisable  by  him.*'  Under  the  terms  of  the  old  law,  we 
believe  during  a  regular  term  of  his  court  he  would  have  had  authority 
to  call  a  special  term  to  pass  sentence  on  a  convicted  felon.  Under  the 
terms  of  the  hew  law  he  was  given  authority  out  of  term  time  to  convene 
a  special  term  of  the  court  for  any  purpose  which  in  his  opinion  was 
deemed  advisable:  relating  of  course  to  judicial  proceedings  in  his 
court.  And  he  was  authorized  to  convene  this  special  term  "at  any 
time  which  may  be  fixed  by  him,"  which  of  course  obviated  the  pro- 
visions in  article  1114  providing  that  he  should  not  call  said  special 
term  in  less  than  thirty  days  after  the  adjournment  of  the  regular 
term,  at  which  said  order  was  entered.  Nor  were  notices  required 
to  be  posted  for  the  length  of  time  required  in  said  original  general 
act.  The  provisions  of  the  amendment  authorized  the  judge  to  call 
the  special  term  at  any  time,  and  thus  obviated  the  requirements  of 
the  general  act. 

As  heretofore  stated,  this  case  was  pending  against  appellant.  It 
was  undisposed  of  business  pending  in  his  court,  and  if  in  the  opinion 
of  the  district  judge  it  was  deemed  advisable  to  call  his  court  together 
for  the  purpose  of  disposing  of  that  case,  under  the  statutes  to  which 
we  have  referred,  he  had  unquestioned  authority  to  do  so.  Even  at 
such  special  term  called  for  other  business,  he  would  have  had  authority 
to  have  sentenced  applicant;  or  if  he  had  not  called  it  together  for  the 
specific  purpose,  and  exercising  his  jurisdictional  power  he  had  convened 
said  court  under  circumstances  deemed  advisable  by  him,  he  would  have 
had  jurisdiction  as  a  court  to  do  and  perform  any  act  which  a  district 
court  could  perform,  unless  prohibited  by  some  law.  We  hold  that  the 
judge  had  power  to  convene  the  special  term  of  his  court  for  the  pur- 
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pose  of  passing  sentence  upon  applicant  and  therefore  the  application 
for  the  writ  of  habeas  corpus  is  denied. 

.  Writ  denied. 

DAVIDSON,  Presiding  Judge  (dissenting). — This  is  an  origiBfll 
application  for  the  writ  of  habeas  corpus.  The  application  sbows  that 
applicant  was  convicted  of  murder  in  the  first  degree,  and  alloted  the 
death  sentence,  in  the  District  Court  of  Williamson  County,  which  judg- 
ment was  on  appeal  affirmed  at  the  Dallas  Term.  The  mandate  was 
issued,  sent  to  the  District  Court  of  Williamson  County,  and  was  there 
received  after  the  adjournment  of  the  regular  term  of  that  court.  Hon. 
V.  L.  Brooks,  judge  of  the  26th  judicial  district,  composed  of  the 
counties  of  Travis  and  Williamson,  on  the  20th  of  February,  1906, 
called  a  special  term  of  the  District  Court  of  Williamson  County  for 
the  sole  purpose  of  passing  sentence  of  death  on  applicant.  This  order 
is  in  the  following  language,  to  wit: 

CoS!ty1f  WiSamson.    j^^  ^'>''°^^'^'  ^«'^™''^  '''  ''"'• 

It  having  been  advisable  in  the  opdnion  of  the  undersigned  to  hold 
in  and  for  the  County  of  Williamson,  a  special  term  of  the  district 
court  for  the  26th  judicial  district  of  the  State  of  Texas,  such  special 
term  is  hereby  ordered  to  be  convened  at  the  county  courthouse  of  said 
county  in  Georgetown,  Texas,  on  February  27,  1906,  at  10  o'clock  a.  m., 
and  to  terminate  on  the  same  day.  Upon  receipt  of  this  order,  the 
clerk  of  said  court  is  directed  to  issue,  under  the  seal  of  the  court, 
six  notices  containing  a  copy  of  said  order;  and  also  the  name  and 
style  of  the  case,  viz :  Cause  No.  6309,  State  of  Texas  v.  Tom  Young, 
alias  Jack  Wade,  appearing  upon  the  docket  of  said  court,  which  will 
be  before  the  court  for  disposition  at  such  special  term.  And  thereupon 
to  deliver  to  the  sheriff  of  said  Williamson  County,  Texas,  said  notices 
and  copies.  Upon  receipt  of  said  notices  and  such  copies  by  said 
sheriff,  he  is  directed  to  post  said  copies  at  six  public  places  in  William- 
son County,  Texas,  one  of  which  shall  be  at  the  courthouse  door  of 
said  county,  at  least  five  days  prior  to  the  27th  of  February,  A.  D. 
1906,  and  to  return  said  original  notices  to  the  special  term  hereby 
ordered,  with  his  return  thereof,  stating  the  manner  in  which  he  has 
executed  the  same;  and  the  clerk  of  the  court  is  directed  to  thereupon 
enter  said  notices  and  return  in  full  in  the  minutes  of  the  court.  In 
Testimony  Whereof,  this  order  has  been  signed,  impressed  with  the 
seal  of  said  court,  and  attested  by  the  clerk  in  vacation,  this  the  20th 
day  of  February,  A.  D.  1906.^'  Then  follows  the  official  signature 
of  Judge  V.  L.  Brooks,  as  judge  of  the  26th  judicial  district  of  Texas, 
with  the  attestation  of  the  district  clerk  of  Williamson  County.  The 
court  was  convened  at  10  o'clock  a.  m.  on  February  27,  1906,  the 
sentence  of  death  was  pronounced  upon  applicant,  and  thereupon  the 
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court,  without  transacting  any  further  business  adjoumea  on  the  same 
day.  A  majority  of  this  court,  in  opinions  delivered  by  Judge  Brooks 
and  Judge  Henderson,  dismissed  the  writ  of  habeas  corpus  holding 
that  the  special  term  was  regularly  held.  From  this  judgment  of  my 
brethren,  I  most  respectfully  dissent,,  and  believe  it  to  be  my  duty 
to  briefly  state  the  reasons  why  I  cannot  concur  in  the  opinions  ren- 
dered. 

A  brief  reference  to  the  legislation  upon  the  subject  is  considered 
necessary. 

Title  4  of  the  Revised  Statutes  of  1896  divides  the  State  into  judicial 
districts  and  prescribes  the  times  when  the  regular  terms  of  the  district 
courts  shall  be  held  in  each  county  in  the  State.  The  26th  district, 
by  said  title  is  composed  of  the  counties  of  Travis  and  Williamson. 
This  act  provides  for  two  district  courts  for  Travis  County,  with 
four  terms  annually,  and  for  two  terms  of  the  District  Court  of 
Williamson  County.  In  1893,  an  act  was  passed,  providing  for  the 
holding  of  special  terms  of  the  district  court  in  the  26th  judicial 
district,  whenever,  in  the  opinion  of  the  judge  of  said  district  there 
should  be  a  sufficient  number  of  civil  cases  pending  in  the  district  court 
of  any  county  in  said  district  in  excess  of  what  could  be  disposed  of  at 
the  regular  term  of  said  court  to  justify  the  holding  of  a  special  term 
of  said  court  to  try  pending  civil  cases.  This  act,  which  was  brought 
into  the  Revised  Statutes,  provides  for  entering  the  order  for  the  special 
term  upon  the  minutes  of  the  court,  and  for  giving  printed  notice 
through  the  public  press,  and  also  by  posting  copies  of  the  order  in 
six  public  places  in  any  county  of  the  district  in  which  court  may  be 
held.  Revised  Statutes,  title  28,  chapter  4,  also  provides  for  the 
holding  of  special  terms  of  the  district  court  whenever  it  may  become 
necessary  in  the  opinion  of  the  district  judge  so  to  do.  It  further 
provides  that  the  order  must  be  made  during  a  regular  term  of  the 
court,  and  that  the  special  term  must  not  begin  at  an  earlier  day 
than  thirty  days  after  the  adjournment  of  the  regular  term.  This  act 
provides  that  the  clerk  shall  enter  the  order  for  the  special  term  upon 
the  minutes  of  the  court,  and  shall  then  issue  six  notices,  containing 
a  copy  of  the  order  of  the  court  as  entered,  and  also  the  name,  style 
and  number  of  each  case  appearing  upon  the  docket  of  said  court, 
which  shall  be  before  the  court  for  disposition  at  such  special  term. 
It  will  be  noticed  that  there  is  nothing  in  this  act  which  authorizes 
the  district  judge  to  call  a  special  term  for  the  disposition  of  any 
particular  class  of  cases  or  any  single  designated  case.  The  duty  of 
preparing  the  list  of  cases  which  will  be  before  the  special  term  for 
disposition  is  by  the  terms  of  the  act,  imposed  upon  the  clerk  and 
not  the  judge.  Under  the  terms  of  the  act,  the  judge  has  no  more 
power  to  determine  what  case  shall  be  before  the  special  term  for  dis- 
position than  has  the  sheriff.  The  act  clearly  implies  that  all  of  the 
business,  whether  criminal  or  civil,  then  pending  and  undisposed  of 
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shall  be  included  in  the  notice  required  by  the  provisions  of  article 
1115,  Bevised  Civil  Statutes. 

The  TVenty-ninth  Legislature  at  its  regular  session  passed  an  act  in 
its  nature  amendatory  of  article  28,  chapter  4,  Eevised  Statutes.  See 
Acts  Twenty-ninth  Legislature,  page  116.  This  act  provides  that, 
"When  it  may  become  advisable  in  the  opinion  of  the  judge  of  the 
district  in  which  any  county  in  the  State  of  Texas  may  be  situated, 
to  hold  a  special  term  or  tenns  of  the  district  courts  therein,  such 
special  term  or  terms  may  be  held."  Section  2  of  the  act  provides: 
"The  judge  of  the  district  in  which  a  county  may  be  situated,  in  which 
it  is  deemed  advisable  by  such  judge  that  a  special  term  of  the  courts 
should  be  held,  may  convene  such  special  term  of  the  courts  at  any  time 
which  may  be  fixed  by  him.  The  said  judge  may  appoint  jury  com- 
missioners, who  may  select  and  draw  grand  and  petit  jurors  in  accord- 
ance with  the  law;  said  jurors  may  be  summoned  to  appear  before 
said  court  at  such  time  as  may  be  designated  by  the  judge  thereof; 
provided,  that  in  the  discretion  of  the  judge,  a  grand  jury  need  not 
be  drawn  or  impaneled."  The  act  further  provides  that  "any  person 
indicted  by  the  grand  jury  impaneled  at  a  special  term  of  the  courts 
may  be  placed  upon  trial  at  said  special  term."  It  further  provides: 
"Nothing  herein  contained  shall  be  held  to  repeal  any  part  of  the 
provisions  of  chapter  4,  of  title  28,  in  the  Revised  Civil  Statutes  of 
Texas,  except  so  far  as  the  same  may  be  inconsistent  with  the  provisions 
of  this  act" 

It  will  be  seen  that  nothing  in  this  act,  under  which  the  special 
term  in  question  was  held,  authorized  the  judge  of  the  district  court 
to  call  a  special  term  for  the  trial  of  any  particular  case.  The  calling 
of  a  special  term  of  the  district  court  being  a  special  authority  conferred 
upon  the  judge  to  accomplish  a  specific  and  specified  purpose,  contrary 
to  the  general  and  regular  course  of  proceedings  prescribed  by  law, 
and  therefore  being  a  special  power,  every  circumstance  necessary  to 
its  exercise  must  exist  and  be  made  to  appear  of  record:  otherwise 
the  power  cannot  appear  to  have  been  regularly  exercised,  and  the 
special  term  attempted  to  be  held  is  a  nullity.  Dunn  v.  State,  35  Am. 
Dec.,  66. 

A  simple  reading  of  the  act  of  1905  shows  that  it  was  the  intention 
of  the  Legislature  that  a  petit  jury  should  be  empaneled  at  every  special 
term,  and  this  is  manifested  by  the  fact  that  the  act  leaves  it  to  the 
discretion  of  the  judge  to  omit  the  empaneling  of  the  grand  jury.  It 
is  a  cardinal  principle  in  the  construction  of  statutes  that  where  per- 
missive words,  such  as  "it  shall  be  lawful"  or  "may^'  are  used  in 
respect  to  courts  and  oflBcers,  such  words  are  imperative  in  such  cases 
where  the  public  or  individual  have  a  right  that  a  power  was  conferred, 
be  exercised.  Lewis'  Sutherland  Stat.  Cons.,  sec.  636.  Tarver  v.  Com. 
Court,  17  Ala.,  527 ;  Mitchell  v.  Duncan,  7  Fla.,  13 ;  Eeg.  v.  Adamson, 
L.  R.,  1,  Q.  B.  Div.,  201 ;  David  v.  Levy,  119  Ala.,  241;  24  So.  Rep.,  589; 
Smith's  Petition,  5  Pa.  Dist.  Ct.,  465. 
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Section  5  of  the  act  provides  that  ^^Nothing  herein  contained  shall 
be  held  to  repeal  any  part  of  the  provisions  of  chapter  4  of  title  28^ 
in  the  Bevised  Civil  Statutes  of  Texas,  except  so  far  as  the  same  may 
be  inconsistent  with  the  provisions  of  this  act."  The  act  of  1905 
does  not  purport  to  affect  any  previous  statutory  regulations,  providing 
for  the  holding  of  special  terms  of  the  district  courts,  except  the 
chapter  of  the  Revised  Statutes  above  specified.  The  only  changes 
in  the  Revised  Statutes  are,  as  follows :  1.  Under  the  Revised  Statutes 
the  special  term  could  only  be  ordered  at  a  regular  term,  and  could 
not  be  called  at  an  earlier  date  than  thirty  days  after  the  adjournment 
of  the  regular  term.  No  grand  jury  could  be  empaneled  and  no  new 
cases  could  be  brought  at  such  special  term.  The  act  of  1905  permits 
the  calling  of  a  special  term  at  any  time,  and  leaves  the  empaneling 
of  a  grand  jury  to  the  discretion  of  the  judge,  and  provides  that  any 
person  indicted  by  said  grand  jury  may  be  tried  at  said  special  term. 
There  is  no  other  provision  in  the  act  with  reference  to  the  trial  of 
new  cases  at  the  special  term,  nor  for  the  disposition  of  any  matter 
originating  after  the  adjournment  of  the  regular  term. 

In  the  opinion  filed  in  this  case.  Judge  Brooks  says:  '^A  careful 
reading  of  chapter  4  of  the  Revised  Statutes  leads  us  to  the  irresistible 
conclusion  that  it  does  not  provide  for  the  holding  of  a  special  term 
for  any  business  save  and  except  undisposed  of  business."  This  is 
correct,  and  can  have  but  one  meaning;  and  that  is,  the  business 
imdisposed  of  at  the  adjournment  of  the  regular  term.  In  the  case 
at  bar,  sentence,  of  death  could  not  have  been  passed  upon  applicant 
at  the  adjournment  of  the  regular  term  of  Williamson  County,  for 
the  reason  that  his  case  was  pending  on  appeal  in  this  court  Judge 
Brooks  further  says:  *^The  Act  of  the  Twenty-ninth  Legislature  pro- 
vides for  the  organization  of  a  grand  jury  and  the  trial  of  new  cases. 
This  being  true,  we  take  it,  that  the  district  judge  could  call  a  special 
session  for  the  specific  purpose  of  sentencing  applicant."  I  want  to 
confess  my  inability  to  appreciate  the  force  of  this  reasoning,  and  it 
is  fallacious:  unless  a  power  can  be  exercised  by  the  district  judge 
not  conferred  upon  him  by  the  statutes.  Under  the  Revised  Statutes, 
chapter  4,  title  28,  no  new  business  could  be  disposed  of,  and  under 
the  Act  of  the  Twenty-ninth  Legislature,  no  power  is  given  to  the  court 
at  a  special  term  to  try  any  new  case,  except  the  trial  of  persons  indicted 
by  the  grand  jury,  empaneled  at  such  special  term.  When  the  judge 
issues  his  order  for  the  holding  of  a  special  term  of  the  district  court 
designating  the  time  when  such  special  term  shall  convene  and  the 
length  of  time  deemed  necessary  for  the  holding  of  said  term,  all  the 
authority  conferred  upon  the  judge  by  the  statutes  has  been  exhausted, 
and  he  has  no  power  to  designate  the  case  or  cases  which  shall  come 
before  the  special  term.  The  Legislature  has  not  seen  fit  to  confer 
this  power  upon  the  judge,  but  has  directed  the  clerk  to  prepare  and 
furnish  to  the  sheriff  a  list  of  the  cases  on  the  docket  which  will  be 
before  the  special  term  for  disposition.     A  judge  sitting  as  a  court 
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may  lawfully  render  a  judgment,  but  he  cannot  issue  an  execution 
to  enforce  it,  because  the  latter  duty  is  imposed  by  law  upon  the  clerk. 

If  it  was  intended  by  the  Act  of  tiie  Twenty-ninth  Legislature  to  con- 
fer upon  the  district  judge  the  power  to  convene  a  special  term  of  the 
district  court  for  the  sole  purpose  of  passing  the  sentence  of  death 
upon  a  wretch  already  doomed  to  die,  then  all  that  was  intended  by 
the  special  term  was  to  hasten  by  a  few  days  or  weeks  the  execution  of 
the  convict;  then,  I  say,  that  section  6  of  the  act,  which  declares,  that 
"The  crowded  condition  of  the  docket  of  the  district  court  in  many 
counties  on  account  of  the  shortness  of  the  time  fixed  by  law  create 
an  emergency  and  an  imperative  public  necessity,  that  the  constitutional 
rule  requiring  bills  to  be  read  on  three  several  days  be  suspended  and 
that  this  bill  be  passed  and  take  effect  immediately  after  its  passage, 
and  it  is  so  enacted,^^  is  a  mockery.  It  cannot  be  supposed  that  the 
authors  of  the  bill  regarded  the  hastening  of  the  execution  of  a  convict 
by  a  few  days  or  weeks  as  an  imperative  public  necessity. 

So  far  I  have  discussed  this  case  with  reference  to  the  general  law 
regulating  the  holding  of  special  terms  of  the  district  court,  but  to 
my  mind,  the  provisions  of  title  4,  article  23,  Revised  Statutes,  appor- 
tioning the  State  into  judicial  districts,  is  conclusive  of  this  case. 
The  26th  judicial  district,  as  stated  before,  is  composed  of  the  counties 
of  Travis  and  Williamson;  with  two  district  courts  in  Travis  County, 
with  four  terms  each,  and  two  terms  in  Williamson.  The  act  provides : 
"Whenever  in  the  opinion  of  the  judge  of  the  26th  judicial  district, 
there  shall  be  a  sufficient  number  of  civil  cases  pending  in  the  district 
court  of  any  county  of  said  district  in  excess  of  what  can  be  disposed  of 
at  the  regular  term  of  said  court  to  justify  the  holding  of  a  special 
tenn  of  said  court  to  try  pending  civil  cases,  the  judge  of  the  said 
district  shall  have  power  to  order  and  hold  from  time  to  time  special 
terms  in  said  county,  for  the  trial  of  such  pending  dvil  cases  alone." 
The  order  for  the  special  term  may  be  made  either  in  term  time  or 
in  vacation.  The  act  further  provides  for  the  giving  of  notice  of  such 
special  term,  diflfering  in  many  essentials  from  the  notice  required 
by  article  1115,  Revised  Civil  Statutes,  embodied  in  title  28,  chapter 
4.  This  being  a  special  provision  for  the  holding  of  special  terms  of 
the  district  court  in  the  26th  judicial  district,  by  all  recognized  rules 
of  construction,  will  control  the  general  provisions  of  the  statute  upon 
the  same  subject;  and  such  special  provisions  are  not  repealed  or 
modified  by  subsequent  changes  in  the  general  law,  unless  the  legislative 
intent  to  repeal  or  modify  the  special  provisions  is  manifest.  Mr. 
Sutherland  says:  "It  is  a  principle  that  a  general  statute  without 
negative  words  will  not  repeal  by  implication  from  their  repugnacy  the 
provisions  of  a  former  one  which  is  special,  local,  or  particular,  or 
which  is  limited  in  its  application,  unless  there  is  something  in  the 
general  law  or  in  the  course  of  legislation  upon  -its  subject  matter 
that  makes  it  manifest  that  the  legislature  contemplated  and  intended 
a   repeal.     ^It  is  the  established  rule  of  construction   that '  the   law 
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does  not  favor  a  repeal  by  implication,  but  that  where  there  are 
two  or  more  provisions  relating  to  the  same  subject  matter  they  must, 
if  possible,  be  construed  so  as  to  maintain  the  integrity  of  both.  It 
is  also  a  rule  that  where  two  statutes  treat  of  the  same  subject,  one 
being  special  and  the  other  general,  unless  they  are  irreconcilably  in- 
consistent, the  latter,  although  latest  in  date,  will  not  be  held  to  have 
repealed  the  former,  but  the  special  act  will  prevail  in  its  application 
to  the  subject  matter  as  far  as  coming  within  its  particular  provisions. 
A  special  statute  providing  for  a  particular  place,  or  applicable  to  a 
particular  locality,  is  not  repealed  by  a  statute  general  in  its  terms 
and  application,  unless  the  intention  of  the  legislature  to  repeal  or 
alter  the  special  law  is  manifest,  although  the  terms  of  the  general 
act  would,  taken  strictly  and  but  for  the  special  law,  include  the  case 
or  cases  provided  for  by  it/"  Lewis^  Sutherland  Stat.  Const.,  section 
274,  notes  92  and  93  for  a  great  number  of  cases  collated  from  practi- 
cally every  State  in  the  Federal  Union,  including  some  from  our  own 
State. 

Nowhere  has  this  rule  of  construction  been  more  steadily  adhered 
to  than  in  this  State,  and  by  this  court.  Reference  to  a  single  case 
decided  by  this  court,  in  which  Judge  Brooks  and  Judge  Henderson 
delivered  the  opinion,  is  deemed  sufficient;  for  in  those  opinions  they 
collate  some  of  the  decisions  delivered  by  the  appellate  courts  of  this 
State.  Ex  parte  Keith,  11  Texas  Ct.  Sep.,  601.  Jim  Keith  was 
arrested  for  violating  the  local  option  law  in  Erath  County,  and  applied 
to  the  Presiding  Judge  of  this  court  for  the  writ  of  habeas  corpus. 
The  writ  was  granted,  and  made  returnable  to  the  full  court,  where 
the  matter  was  heard  upon  an  agreed  statement  of  facts.  Judge  Hen- 
derson, says:  "The  real  question  here  involved  is,  whether  the  Terrell 
Election  Law,  which  requires  notices  of  all  elections  to  be  posted  for 
twenty  days  in  all  precincts  of  tlie  territory  where  an  election  is  held, 
or  whether  the  local  option  election  law,  which  requires  five  notices 
to  be  posted  for  twelve  days  in  the  territory"  to  be  aflfected,  applies. 
That  is,  whether  the  Terrell  Election  Law  supersedes  and  annuls  the 
local  option  election  law  on  this  subject.  As  incident  to  this  a  larger 
question  is  embraced ;  that  is,  whether  the  Terrell  Election  Law  repeals  by 
implication  the  provisions  of  our  local  option  law  regulating  elections 
for  that  purpose  regardless  of  whether  those  provisions  be  with  ref- 
erence to  the  mode  and  manner  of  holding  elections  or  matters  pre- 
liminary thereto.  It  is  conceded  that  the  Terrell  Election  Law  is  later 
in  point  of  time  than  the  local  option  law.  It  is  also  conceded  that, 
if  lie  later  law  effects  a  repeal,  it  is  not  by  expression  but  by  implica- 
tion. No  one  will  dispute  the  proposition  that  repeals  by  implication 
are  not  favored.  The  rule  on  this  subject  is  well  stated  in  Harold 
V.  State,  16  Texas  Crim.  App.,  158.*'  The  same  question  is  presented 
in  the  case  at  bar  as  this:  is  the  special  provision  for  holding  special 
terms  of.  the  district  court  in  the  26th  judicial  district  repealed  or 
modified  by  the  act  of  1905.    In  Ex  parte  Keith,  supra,  Judge  Brooks 
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cites  numerous  authorities  in  support  of  the  proposition  that  repeals 
by  implication  are  not  favored^  and  he  says,  ^^In  fact^  the  latter 
authorities  cited  seem  to  hold  without  qualification  that  a  subsequent 
general  statute  will  not  repeal  a  pre-existing  special  law/'  And  in 
support  of  this  proposition  many  authorities  are  cited  by  Judge  Brooks. 
And  in  the  same  case.  Judge  Henderson  says,  further:  ^^No  one  will 
dispute  the  proposition  that  repeals  by  implication  are  not  favored. 
As  a  corollary  to  the  above  rule^  and  lending  strength  in  its  application 
to  this  case^  I  desire  to  state  two  other  propositions:  1.  That  while 
a  general  law  will  repeal  a  special  law  even  by  implication,  the  intent 
of  the  Legislature  to  repeal  the  special  act  by  the  general  act  must  be 
placed  beyond  any  reasonable  question.  On  this  subject,  I  quote  from 
the  text  of  Sutherland  on  Statutory  Constructions,  sections'  157,  158, 
and  159,  citing  numerous  authorities  in  its  support :  ^It  is  a  principle 
that  a  general  statute,  without  negative  words,  will  not  repeal  by 
implication  from  their  repugnancy  the  provisions  of  a  former  one 
which  is  special  or  local,  unless  there  is  something  in  the  general  law 
or  in  the  course  of  legislation  upon  its  subject  matter  that  makes 
it  manifest  that  the  legislature  contemplated  and  intended  a  repeal. 
*  *  *  The  general  law  can  have  full  effect  beyond  the  scope  of 
the  special  law,  and,  by  allowing  the  latter  to  operate  according  to 
its  special  aim,  the  two  acts  can  stand  together.  Unless  there  is  plain 
indication  of  an  intent  that  the  general  act  shall  repeal  the  other,  it 
will  continue  to  have  effect,  and  the  general  words  with  which  it  con* 
flicts  will  be  restrained  and  modified  accordingly.  ♦  ♦  ♦  These 
interpretations  harmonize  with  the  rule  that,  when  a  general  intention 
is  expressed,  and  also  a  particular  intention,  which  is  incompatible 
with  the  general  one,  the  particular  intention  shall  be  considered  an 
exception  to  the  general  one.'  Mr.  Black,  on  this  subject,  uses  the 
following  language:  *This  rule  is  founded  upon  or  expressed  by  the 
maxim  generalia  specialibus  non  derogant  Thus,  when  the  provisions 
of  a  general  law  applicable  to  the  entire  State  are  repugnant  to  the 
provisions  of  a  previously  enacted  special  law,  applicable  to  a  particular 
locality  only,  the  passage  of  such  general  law  does  not  operate  to  modify 
or  repeal  the  special  law,  either  wholly  or  in  part,  unless  such  modifica- 
tion or  repeal  is  provided  for  in  express  words  or  arises  by  necessary 
implication.  A  local  statute  enacted  for  a  particular  municipality,  for 
reasons  satisfactory  to  the  Legislature,  is  intended  to  be  exceptional 
and  for  the  benefit  of  such  municipality.  It  has  been  said  that  it  is 
against  reason  to  suppose  that  the  Legislature  in  framing  a  general 
system  for  the  State  intended  to  repeal  a  special  act  which  the  local 
circumstances  made  necessary.'  The  application  of  the  above  rule  is 
made  manifest  when  it  is  considered  that  the  Terrell  Election  Law 
is,  general  in  its  scope,  covering  the  entire  State,  and  the  local  option 
election  law  is  special  in  its  character,  relating  only  to  localities  voting 
on  the  question  of  local  option."  And  to  the  same  effect  is  Ex  parte 
Kimbrell,  83  S.  W.  Rep., 
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The  rule  should  apply  with  greater  force  to  the  present  case,  for 
the  reason  that  special  terms  for  the  trial  of  criminal  cases  could 
not  be  held  in  every  county  in  the  State.  The  district  courts  of 
Dallas^  Harris  and  Galveston  Counties  have  no  jurisdiction  in  criminal 
cases.  The  criminal  district  court  for  Galveston  and  Harris  Counties 
was  created  in  1870,  and  preserved  by  the  present  Constitution.  The 
Dallas  Criminal  District  Court  was  created  in  1893.  By  the  act  of 
its  creation,  all  criminal  jurisdiction  is  taken  away  from  the  District 
Courts  of  Dallas  County.  The  acts  regulating  the  jurisdiction  of 
botli  these  criminal  district  courts  are  brought  into  the  Revised  Statutes 
of  1895.  The  act  of  1879  authorized  all  district  judges  throughout 
the  State  to  call  special  terms  of  the  district  court.  The  act  of  1893, 
applicable  alone  to  the  26th  judicial  district,  limited  the  purpose  for 
which  special  terms  in  that  district  can  be  held  "to  the  trial  of  civU 
cases  alone/'  Both  acts  are  brought  into  the  Revised  Statutes  of  1895, 
not  as  new  enactments,  but  as  continuations  of  pre-existing  laws,  and 
must  be  construed  under  the  revision  just  as  they  were  before.  Lewis* 
Sutherland  Stat.  Constr.,  sec.  281  and  notes.  I  respectfully  submit 
that  there  is  nothing  in  the  act  of  1905,  which  indicates  an  intent  on 
the  part  of  the  Legislature  to  repeal  or  modify  the  act  regulating 
the  holding  of  special  terms  of  the  district  court  in  the  26th  judicial 
district. 

Mr.  Sutherland  says:  **Where  there  is  no  express  repeal  none  is 
presumed  to  be  intended,  and  the  effect  of  a  new  statute  in  conjunction 
with  other  statutes  with  reference  to  established  institutions,  systems 
and  policies  is  always  in  view.  It  is  presumed  that  there  is  no  intention 
to  affect  them  any  further  than  the  plain  terms  of  the  new  statute 
may  require.'*  Lewis*  Sutherland  Stat.  Constr.,  sec.  487;  and  note 
51  for  collation  of  authorities.  The  Act  of  the  Twenty-ninth  Legislature 
clearly  evinces  the  fact  that  the  Legislature  did  not  intend  to  repeal 
or  in  any  manner  affect  the  special  act  relating  to  Travis  and  Williamson 
Counties,  for  it  is  expressly  provided  in  section  5,  that  '^Nothing 
herein  contained  shall  be  held  to  repeal  any  part  of  the  provisions 
of  chapter  4  of  title  28,  Revised  Civil  Statutes  of  Texas,  except  so 
far  as  the  same  may  be  inconsistent  with  the  provisions  of  this  act" 
This  clearly  demonstrates  the  legislative  mind  and  intent  to  limit 
the  repealing  efficacy  of  this  act  to  the  general  laws  as  found  in  chapter 
4,  title  28;  and  the  further  limitation  is  placed  upon  it,  that  the  two 
acts  must  be  inconsistent  and  only  te  that  extent  is  a  repeal  indicated. 
There  is  no  reference  in  the  Act  of  the  Twenty-ninth  Legislature  to  the 
special  act  in  regard  to  the  26th  judicial  district,  or  of  Travis  and 
Williamson  Counties.  Nothing  could  be,  in  my  judgment,  more  en- 
tirely clear  as  to  the  legislative  intent  than  this  language  conveys. 
But  the  Legislature  did  not  let  the  matter  rest  even  on  this  dear 
and  unequivocal  enunciation  of  their  purpose  and  intent.  They  did 
not  embody  a  clause  or  insert  any  language  oonvejring  the  idea  that 
it  was  their  purpose  to  repeal  the  special  act  with  reference  to  Travis 
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and  Williamson  Counties,  by  omitting  entirely  from  the  last  act,  the 
clause  usually  found  where  a  repealing  purpose  was  intended,  to  wit: 
"that  all  laws  or  parts  of  laws  in  conflict  with  the  provisions  of  this 
act  are  hereby  repealed."  If  words  conviey  ideas  or  language  character- 
izes anything,  then  it  would  be  more  than  diflBcult  to  find  a  clearer 
enunciation,  than  as  found  in  section  5,  supra,  that  the  Legislature 
did  not  intend  to  change,  amend  or  repeal  the  special  act  relating 
to  Williamson  County.  By  its  express  language,  the  Act  of  the  Twenty- 
ninth  Legislature  is  limited  to  the  general  act  found  in  title  28, 
chapter  4,  specifically  and  by  direct  nomination.  26  Amer.  &  Eng. 
Ency.  of  Law,  page  733 ;  notes  3,  4,  and  5. 

The  act  of  tlie  Legislature,  approved  January  28,  1848,  incorporating 
the  city  of  Laredo,  gave  it  the  right  to  establish  and  regulate  ferries 
in  the  following  terms,  "Sec.  5.  Be  it  further  enacted.  That  the  said 
mayor  and  aldermen  shall  be  invested  with  the  following  powers,  viz: 
*  *  *  Thirdly.  They  shall  have  authority  to  establish  ferries;  fix 
the  rates,  fees  and  rents  for  the  same,  *  *  *  and  sell  and  dispose 
of  any  property  belonging  to  the  city,  for  the  benefit  thereof."  "  It 
is  insisted  by  appellees  (but,  so  far  as  we  can  see,  without  the  slightest 
foundation  for  such  an  assumption),  that  the  authority  conferred  upon 
the  city  by  this  charter  has  been  subsequently  revoked  and  committed 
to  the  county  court.  (Paschal's  Dig.  art  3841,  etc.)  The  act  upon 
which  appellees  rely  to  revoke  the  power  given  the  city,  is  the  general 
act  to  regulate  ferries.  But  there  is  no  allusion  in  it  to  the  act 
incorporating  the  city  of  Laredo,  or  to  the  power  conferred  by  it  upon 
the  mayor  and  aldermen  to  establish  ferries  within  the  corporate  limits. 
It  is  too  well  settled,  that  a  general  law  does  not  by  implication,  repeal 
a  special  one,  although  both  relate  to  the  same  subject  matter."  City 
of  Laredo  v.  Martin,  52  Texas,  561.  This  opinion  was  delivered 
by  Chief  Justice  Moore. 

By  every  rule  of  construction  heretofore  announced  in  this  State, 
the  act  of  1893  limited  the  powers  of  the  judge  of  the  26th  judicial  dis- 
trict to  call  a  special  term  of  district  court  for  that  district,  except  for 
the  ''trial  of  civil  cases  alone/'  is  in  full  force  unrepealed  and  unmodi- 
fied by  the  act  of  1905,  or  any  other  statute  upon  the  subject.  It  there- 
fore follows  that,  in  my  judgment,  the  special  session  of  the  District 
Court  of  Williamson  County,  at  which  the  sentence  of  death  was  passed 
upon  the  applicant  was  held  without  authority  of  law,  and  that  the  act 
of  the  judge  was  not  judicial  but  was  absolutely  null  and  void. 
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AUSTIN  TERM,  1906. 


Sam  Newcomb  v.  The  State. 

No.  3181.    Decided  April  11,  1906. 

1. — ^Xiirder  la  Second  Degree— Bill  of  Exoeptions. 

On  trial  for  murder  a  bill  of  exceptions  was  taken  which  related  to  the  action 
of  the  court  in  refusing  to  admit  testimony  that  the  reputation  of  deceased  in  the 
community  in  which  he  lived  was  bad,  vicious  and  quarrelsome  in  settlements,  with- 
out showing  any  reason  or  purpose  on  the  part  of  the  defendant  for  offering  said 
testimony,  or  what  object  it  could  serve  involving  any  issue  in  the  case.  Held  that 
the  bill  was  not  sufficiently  full  and  certain  to  be  considered. 

2. — Sam^— Oronnds  of  Objection  Xust  Be  Stated. 

Where  on  trial  for  murder  defendant  objected  to  the  admission  of  testimony 
to  the  effect  that  certain  witnesses  had  testified  for  the  State  on  the  examining 
trial  and  that  no  witnesses  testified  for  defendant  on  said  trial,  because  said  tes- 
timony was  irrelevant  and  immaterial,  the  objection  is  too  general,  and  the  alle- 
gations of  the  bill  of  exceptions  should  be  full  and  explicit. 

8. — Same— Praotioe  of  AppeaL 

Where  on  trial  for  murder  objection  was  made  to  the  introduction  of  testi- 
mony showing  that  the  inquest  proceedings  were  reduced  to  writing  and  certain 
witnesses  testified,  without  stating  the  grounds  for  objection  in  the  bill  of  excep- 
tions it  could  not  be  considered. 

4. — Same— Oral  Eyidenee— ^Booln  of  Original  Entry— Written  Order. 

See  opinion  on  motion  for  rehearing  for  objections  in  bill  of  exceptions  with 
reference  to  testimony  regarding  a  certain  written  order,  and  account  in  books  of 
original  entry  which  is  held  by  the  court  to  have  been  correctly  overruled. 

5. — Same — ^Evidence— Connteraeting  Crou-Ezamination. 

On  a  trial  for  murder  it  was  not  error  to  admit  proof  by  the  State  that  de- 
ceased did  business  with  a  certain  bank,  the  court  explaining  that  the  bank  officers 
were  not  actuated  in  their  testimony  by  their  banking  connections  and  because  the 
deceased  was  not  a  patron  of  their  bank;  to  counteract  a  suggestion  by  way  of 
cross-examination  that  defendant  was  being  prosecuted  hy  bankers. 

8. — Same — ^Eyidenee— ^Photograph— Bill  of  Exceptions. 

On  a  trial  for  murder  where  the  bill  of  exceptions  to  a  ruling  of  the  court  to 
exclude  a  photograph,  did  not  show  that  there  was  evidence  in  the  case  which 
showed  that  the  dresser  appearing  on  the  i>otograph  was  located  at  the  point 
where  it  was  at  the  time  the  homicide  was  committed,  it  could  not  be  considered. 
The  rule  is  that  if  the  photograph  of  the  scene  of  the  homicide  would  serve  to 
illustrate  any  fact,  as  the  locality  where  some  particular  act  occurred  it  would 
be  admissible;  but  when  it  is  neither  necessary  nor  instructive  it  would  tend  to 
create  confusion  and  should  be  excluded. 

7. — Same— EYidence— Belatiye  Strength  and  Size  of  Parties. 

Where  on  trial  for  murder  the  defendant  had  introduced  evidence  of  a 
struggle  between  himself  and  deceased,  prior  to  his  use  of  a  knife  on  deceased ;  that 
the  latter  was  endeavoring  to  get  a  pistol,  and  that  he  tore  defendant's  shirt  in 
a  struggle  to  prevent  him  from  doing  so,  and  that  deceased  was  the  stronger  and 
a  more  powerful  man  than  defendant,  it  was  error  to  exclude  testimony  in  regard 
to  the  size  and  relative  strength  of  the  parties. 
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8. — Same-^HannleM  Error— Ditpnte  Between  Attorneys. 

Where  on  a  trial  for  murder  a  dispute  arose  between  the  attorneys  with  refer- 
ence to  the  introduction  of  testimony  as  to  the  character  of  defendant  for  truth 
and  veracity,  and  that  the  court  did  not  agree  with  the  attorneys  for  the  State 
on  the  point  at  issue,  and  so  stated  before  the  jury,  such  a  dispute  although  im- 
proper was  harmless  error. 

9* — Same— Praotioe  in  Bistriot  Court 

On  a  trial  for  murder,  the  action  of  the  court  in  receiving  the  report  of  the 
grand  jury  during  the  progress  of  the  trial,  which  contained  no  reference  to  defend- 
ant's case  or  affected  the  same  was  no  error. 

10^— 4kaiie->-Argnment  o£  Counsel — ^BUl  of  Exceptions. 

On  a  trial  for  murder  where  the  defendant  did  not  ask  a  special  charge  to  ignore 
argument  of  State's  counsel,  and  the  bill  does  not  show  that  such  argument  was 
obviously  of  a  character  to  have  injured  appellant's  right,  there  was  no  reversible 
error. 

IL    Bame    Besponsive  Argnment. 

On  a  trial  for  murder  where  defendant's  attorney  had  vigorously  assaulted  the 
State's  witnesses,  there  was  no  error  on  part  of  the  State's  counsel  to  respond  to 
such  argument 

IS. — Same — Opinion  of  Counsel. 

While  an  attorney  is  not  authorized  to  parade  his  belief  as  to  the  guilt  of  the 
defendant,  there  was  no  error  when  such  a  statement  was  qualified  by  counsel 
that  the  jury  should  not  consider  it  but  try  the  case  according  to  the  evidence. 

18.— Same— Evidence  in  Examing  Trial. 

On  a  trial  for  murder  where  defendant's  attorney  in  cross-examination  of  the 
State's  witness  used  the  examining-t rial-evidence,  and  would  read  portions  thereof, 
and  ask  her  if  she  so  swore  on  the  former  trial  and  if  it  was  true;  State's 
counsel  was  authorized  to  refer  to  that  fact  in  his  argument  and  to  state  that 
she  was  not  contradicted  by  her  former  testimony ;  although  said  examining  trial 
evidence  was  not  introduced. 

14. — Same— Allusion  to  Other  Case. 

When  on  trial  for  murder  the  State's  counsel,  while  arguing  on  the  question 
of  sympathy  suggested  by  defendant's  counsel,  cited  a  certain  case  in  connection 
with  his  argument  on  that  subject,  and  referred  to  the  action  of  the  Governor  re- 
fusing a  pardon  on  the  ground  of  sympathy;  and  such  reference  could  not  have 
been  appropriated  by  the  jury  to  solve  any  doubtful  issue,  there  was  no  error. 

16.— Same— Legitimate  Argument. 

On  a  trial  for  murder  where  it  did  not  appear  in  the  bill  of  exceptions  by  a 
certificate  of  the  trial  judge  that  the  argument  of  the  State's  counsel  was  not 
made  in  connection  with  the  testimony,  there  was  no  error. 

18.— Same— Bill  of  Exceptions — ^Bisoussing  Testimony. 

Where  on  trial  for  murder  it  appeared  from  the  bill  of  exceptions  that  the  coun- 
sel for  the  State  was  arguing  from  the  testimony,  with  reference  to  an  account 
which  was  in  evidence,  there  was  no  error  when  he  insisted  in  his  argument  that 
this  account  was  a  valid  and  ligitimate  charge  against  defendant. 

17^— Same— Contradictory  Statement. 

Where  on  trial  for  murder  the  State's  counsel  commented  on  the  testimony  of 
defendant  on  a  former  trial  and  that  he  was  contradicted  thereby  in  his  testimony 
on  the  trial,  and  the  certificate  by  the  judge  to  the  bill  of  exceptions  did  not 
show  that  the  defendant  had  not  so  sworn,  there  was  no  error. 

18^ — Same— Examining — ^Trial— Evidence. 

On  a  trial  for  murder  where  the  examining-trial-evidence  was  used  by  defend- 
ant's attorney  in  cross-examining  the  State's  witness,  holding  the  same  in  the 
hand  and  asking  questions  from  it  as  to  what  the  witnesses  had  said  on  the  ex- 
aming trial,  there  was  no  error  in  the  argument  of  the  district  attorney  in  dig- 
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cussing  this  matter;  especially  where  the  trial  judge  declared  that  such  argument 
had  no  reference  to  what  was  sworn  to  by  said  witnesses  on  a  former  triaL 

19. — Same— Besponsiye  Argument — Certificate  of  Judge. 

Where  on  a  trial  for  murder  the  certificate  of  the  judge  to  the  defendant's  bill 
of  exceptions  showed  that  the  argument  of  the  State's  counsel  was  responsive  to 
an  argument  made  by  defendant's  counsel  with  reference  to  a  chair  and  suspenders 
offered  in  evidence,  there  was  no  error. 

SO.— Same— Charge  of  Court — Self -Defense— Beasonable  Force. 

Where  on  trial  for  murder,  accoi*ding  to  defendant's  own  testimony,  he  and  de- 
ceased had  a  struggle  prior  to  the  time  he  stabbed  him  with  his  knife ;  that  jde- 
ceased  was  the  stronger,  and  ultimately  in  order  to  prevent  him  from  getting  a 
pistol  out  of  the  dresser-drawer,  defendant  had  to  stab  him,  there  was  no  error  on 
part  of  the  court  to  submit  in  his  charge  the  question  of  necessary  and  reasonable 
force  before  the  homicide  would  be  justified. 

SI. — Same — Charge  of  Court — ^Error  Must  Be  Shown. 

On  a  trial  for  murder  where  no  special  criticism  is  made  of  a  charge  on  murder 
in  the  second  degree  and  the  same  is  apparently  sufficient,  there  was  no  error. 

S8.— Same — Charge  of  Court — Self -Defense. 

Where  on  trial  for  murder  the  evidence  showed  that  the  defendant  and  deceased 
had  a  struggle  prior  to  the  time  he  stabbed  him  with  his  knife  and  that  defendant 
in  an  effort  to  prevent  deceased  from  getting  a  pistol  stabbed  him ;  and  the  court  in 
his  charge  on  self-defense  distinctly  told  the  jury  that  it  was  not  necessary  that 
there  should  be  actual  danger,  provided  the  defendant  acted  upon  a  reasonable 
apprehension  of  danger  as  it  appeared  to  him  from  his  standpoint  at  the  time, 
and  that  if  defendant  took  the  life  of  deceased  in  the  effort  of  preventing  him 
from  getting  a  pistol  to  inflict  death  or  serious  bodily  injury  upon  defendant  to  ac- 
quit him,  etc.,  there  was  no  error. 

88. — Same— Appearance  of  Danger. 

On  a  trial  for  murder  where  the  court  charged  the  jury  that  defendant  could 
act  upon  a  reasonable  apprehension  of  danger  as  it  appeared  to  him  from  his  stand- 
point at  the  time,  and  then  instructed  the  jury  if  deceased  was  making  an  attack 
on  defendant,  or  attempting  to  procure  a  pistol  at  the  time,  with  the  intention  or 
apparent  intention  of  inflicting  death  or  serious  bodily  injury  on  him,  appellant 
would  have  a  right  to  slay  deceased ;  and  where  appellant's  testimony  showed  that 
deceased  was  endeavoring  to  get  a  pistol,  that  a  struggle  ensued  in  which  deceased 
tore  defendant's  shirt;  there  was  no  point  in  the  objection  to  the  charge  that 
it  required  the  jury  to  believe  that  deceased  at  the  time  must  have  been  really  mak- 
ing an  attack  on  appellant. 

S4. — Same — Charge  on  Xanslaughter. 

See  opinion  for  facts  authorizing  a  charge  on  manslaughter. 
SB. — Same— Charge  of  Court — ^Imperfect  Self-Defense — ^Harmless  Error. 

On  a  trial  for  murder  where  the  court's  general  definition  of  manslaughter  sim- 
ply enlarged  appellant's  right  of  defense,  it  could  not  interfere  with  appellant's 
right  of  self-defense,  or  antagonize  any  portion  of  the  court's  charge  on  that  sub- 
ject; although  the  charge  may  not  have  been  applicable  to  the  facts  of  the  case. 

86. — Same — ^Record  on  Appeal— Affidavits — ^Practice  on  AppeaL 

Where  upon  an  appeal  from  a  conviction  of  murder  affidavits  were  filed  in  the 
Court  of  Criminal  Appeals,  showing  that  a  certain  witness  had  recanted  her  tes- 
timony and  that  she  testified  falsely  at  the  trial,  the  same  constitutes  no  part  of 
the  record  on  appeal  and  is  not  subject  to  review. 

Appeal  from  the  District  Court  of  Callahan.  Tried  below  before 
Hon.  J.  H.  Calhoun. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
twenty-five  years  imprisonment  in  the  penitentiary. 
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The  opinion  states  the  case. 

B.  D.  Shropshire,  C.  H.  Steele,  and  Thomas  L,  Blanton,  for  appellant. 
— On  question  of  excluding  photograph :  Willis  v.  State,  90  S.  W.  Eep., 
1100. 

J.  E.  Yantis,  Assistant  Attorney-General ;  W.  J.  Cunningham,  District 
Attorney,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  assessed  at  twenty-five  years  confine- 
ment in  the  penitentiary;  hence  this  appeal. 

The  facts  briefly  stated  show  that  the  homicide  occurred  at  the  house 
of  deceased,  at  Ft.  GriflBn,  in  Shackelford  County.  It  appears  that 
there  was  some  disagreement  between  appellant  and  deceased,  in  regard 
to  the  settlement  of  accounts  between  them.  Appellant  claimed  that  de- 
ceased owed  him  some  $60.  Deceased  claimed  an  offset  against  said 
account.  The  State's  testimony  tends  to  show  that  the  disagreement 
occurred  particularly  in  regard  to  an  account  of  some  $18  deceased 
claimed  appellant  owed  him  on  account  of  an  order  given  by  deceased 
in  favor  of  appellant  to  a  merchant  by  the  name  of  Sedgewick,  and 
that  the  same  was  paid  by  Sedgewick.  Appellant  disputed  this  account. 
That  on  Sunday  evening,  by  appointment,  appellant  came  to  the  house 
of  deceased  to  settle  said  accounts  between  them ;  that  they  went  into  a 
bed  room  at  the  house  of  deceased,  in  order  to  make  a  settlement ;  that 
a  dispute  or  altercation  arose  between  them  in  regard  to  said  $18  ac- 
count. Appellant  got  up  from  his  chair,  seized  deceased  by  the  neck, 
and  stabbed  him  twice  with  his  knife :  once  in  the  heart  and  once  in  the 
neck,  cutting  his  jugular  vein.  That  at  the  time  deceased  was  sitting  in 
his  chair,  and  made  no  hostile  demonstration  against  appellant.  Ap- 
pellant's theory,  supported  by  his  testimony,  is  to  the  effect  that  he  and 
deceased  endeavored  to  settle  the  accounts  between  them  on  the  day 
before  the  homicide,  but  they  failed  to  do  so.  That  on  Sunday  morning, 
by  appointment  he  came  to  deceased's  house  for  the  purpose  of  settling; 
that  deceased  excused  himself,  stating  he  was  going  to  church,  and 
made  an  appointment  for  him  to  come  again  that  evening;  that  he 
came,  and  on  the  suggestion  of  deceased  they  went  from  the  gallery  into 
a  bed  room,  deceased  getting  his  accounts  out  and  was  endeavoring  to 
settle  them.  Appellant  conceded  all  that  deceased  claimed,  including 
the  $18  account,  and  some  other  accounts,  in  all  amounting  to  about 
$30.  That  deceased  owed  him  $60,  and  he  agreed  to  take  $30,  allowing 
him  all  he  claimed.  That  deceased  still  claimed  some  other  accounts 
were  unsatisfactory,  and  finally  got  up  from  where  he  was  sitting,  and 
advanced  to  a  dresser,  or  bureau,  in  the  room,  and  attempted  to  pull  the 
drawer  therefrom,  for  the  purpose,  as  defendant  thought,  of  getting  a 
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pistol;  that  a  scuffle  ensued^  and  deceased^  who  was  a  stronger  man  than 
defendant^  tore  his  shirty  and  he  was  afraid  he  would  get  the  pistol,  and 
he  seized  a  knife^  which  was  open  and  lying  on  the  dresser — (the  same 
being  appellant's  knife,  which  he  had  previously  loaned  deceased  in 
-order  to  sharpen  his  pencil,  and  was  placed  by  him  on  the  dresser)  and 
in  order  to  prevent  deceased  from  getting  his  pistol,  stabbed  him,  though 
he  claims  he  did  not  know  he  had  inflicted  any  wound  at  the  time.  As 
soon  as  deceased  turned  him  loose,  he  left  the  room  hurriedly.  The  evi- 
dence shows  that  deceased  immediately  died  from  the  effects  of  the 
wounds  above  indicated.  * 

Appellant's  first  assignment  and  bill  of  exceptions  relates  to  the 
action  of  the  court  refusing  to  permit  a  number  of  witnesses  to  testify 
that  the  reputation  of  deceased  in  the  community  in  which  he  lived,  as 
being  a  vicious  and  quarrelsome  man  in  settlements,  was  bad.  This  was 
objected  to  by  the  State  on  the  ground  that  it  was  irrelevant  and  imma- 
terial, and  the  court  excluded  said  evidence.  The  bill  does  not  show 
any  reason  or  purpose  on  the  part  of  appellant  for  offering  said  testi- 
mony or  what  object  it  would  serve  in  solving  any  issue  in  the  case.  It 
has  been  frequently  held,  where  a  court  has  excluded  testimony,  that 
the  purpose  and  object  of  the  rejected  testimony  must  be  shown.  In 
other  words,  one  asserting  an  error  of  the  court  in  rejecting  testimony 
must  make  his  bill  of  exceptions  so  full  and  certain  in  statement  that  in 
and  of  itself  it  will  disclose  all  that  is  necessary  to  manifest  the  sup- 
posed error.  In  this  case,  the  bill  should  have  stated  that  the  alterca- 
tion in  which  the  homicide  occurred,  arose  in  regard  to  the  settlement 
of  matters  of  account  between  deceased  and  appellant;  and  that  the 
purpose  and  object  of  the  rejected  testimony  was  to  show  that  de- 
ceased was  improperly  disputing  said  account.  Of  course,  if  we  look  to 
the  statement  of  facts  we  would  understand  that  the  homicide  occurred 
in  relation  to  the  settlement  of  accounts  between  the  parties.  But  the 
rule  does  not  require  us  to  look  to  the  statement  of  facts.  The  bill  must 
be  so  full  in  itself  as  to  disclose  the  environments,  so  as  to  point  out  thut 
the  court  erred  in  rejecting  the  offered  testimony. 

By  bill  number  2  appellant  raises  the  question  as  to  the  correctness 
of  tiie  action  of  the  court  in  admitting  testimony  to  the  effect,  that 
certain  witnesses  testified  for  the  State  on  the  examining  trial  of  de- 
fendant, and  that  no  witness  testified  for  defendant  on  said  trial.  Ap- 
pellant as  ground  of  objection  says  that  said  testimony  was  immaterial 
and  irrelevant,  and  did  not  tend  to  prove  any  issue  in  the  case,  and 
was  calculated  to  prejudice  the  rights  of  appellant.  These  grounds  of 
objection  stated  are  not  a  certificate  of  fact  on  the  part  of  the  court  that 
said  grounds  were  true.  It  has  been  held  by  this  court  that  a  bill  of 
exceptions  to  the  admission  of  evidence,  which  merely  states  that  the 
same  is  "irrelevant  and  immaterial"  is  too  general.  The  allegations  of 
a  bill  of  exceptions  should  be  full  and  explicit,  and  where  the  objection 
is  to  the  admissibility  of  the  testimony,  enough  of  the  environments 
should  be  stated  to  show  that  the  action  of  the  court  in  admitting  the 
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testimony  was  erroneous,  Wright  v.  State,  36  Texas  Crim.  Kep.,  35; 
McGlasson  v.  State,  38  Texas  Crim.  Eep.,  351.  And  for  other  authori- 
ties, see  White's  Ann.  Code  Crim.  Proc.,  sec.  1123,  sub.  4.  So  far  as  we 
are  advised,  this  testimony  may  have  been  upon  some  issuable  fact  in 
the  case,  and  was  property  admitted  by  the  court  as  bearing  on  said  fact, 
and  thus  enabled  tiie  jury  to  solve  the  question. 

We  make  the  same  observations  with  reference  to  appellant's  bill 
number  4.  Certainly  it  was  competent  to  show  the  inquest  proceedings 
were  reduced  to  writing,  and  that  Mrs.  Mary  Baker,  wife  of  deceased,  and 
Lizzie  La  Blue,  both  testified  in  said  inquest  proceedings.  That  may 
have  become  an  issuable  fact  before  the  jury  under  some  circumstances. 
However,  the  bill  does  not  show  what  they  testified  to.  So,  at  most,  no 
harm  was  done  in  showing  that  they  testified,  and  their  testimony  was 
reduced  to  writing. 

As  presented  by  appellant's  bill  of  exceptions  number  5,  no  error  is 
shown  on  the  part  of  the  court.  The  books  referred  to,  and  about  which 
the  witness  testified  as  to  the  charge  of  $18.30,  appear  to  have  been 
books  of  original  entry.  The  witness  Sedgewick  further  testified  that 
he  saw  the  parties,  Mrs.  Sam  Newcomb  and  appellant  (Sam  Newcomb), 
in  his  store  trading;  and  further  testified  that  the  account  of  $18.30, 
which  was  charged  to  T.  N.  Baker  for  goods  bought  by  appellant,  was 
paid  by  Baker.  This  item  was  relevant  testimony,  it  occurs  to  us,  as 
the  homicide  occurred  in  regard  to  it,  according  to  the  State's  theory. 

There  seems  to  have  been  quite  a  dispute  during  the  trial  as  to  the 
introduction  of  testimony  regarding  the  banks.  Bill  No.  6  shows  that 
an  exception  was  taken  by  defendant  to  the  proof  introduced  by  the 
State  that  deceased  Baker  did  business  with  the  Ist  Nat'L  Bank  of 
Albany,  and  that  the  Albany  Naf  L  Bank,  of  which  witness  was  presi- 
dent was  known  and  generally  called  the  Farmers'  Bank.  This  testi- 
mony was  objected  to  on  the  ground  that  it  was  irrelevant  and  did  not 
tend  to  prove  any  issue  in  the  case  and  was  calculated  to  prejudice  the 
rights  of  the  defendant  before  the  jury.  The  jcourt  explains  the  bill  by 
stating  that  several  witnesses  for  the  State  on  cross-examination  by  de- 
fendant's attorneys  were  shown  to  be  directors  in  the  Albany  National 
Bank  or  oflficers  thereof.  This  fact  was  made  prominent  by  showing 
deceased  owned  more  than  one  ranch  and  the  defendant  was  a  renter  or 
tenant.  This  testimony  seems  to  have  been  introduced  for  the  purpose 
of  showing,  if  possible,  that  the  witnesses  who  were  oflBcers  of  the 
Albany  National  Bank  were  not  actuated  by  their  banking  connection; 
because  deceased  was  not  a  patron  of  said  bank,  whose  oflScers  were 
witnesses.  It  would  appear  from  several  bills  of  exception  that  an 
efifort  was  made  on  the  part  of  the  defendant  by  this  method  of  cross- 
examination  to  suggest  to  the  jury  that  appellant  was  being  prosecuted 
by  bankers;  and  that  he  was  a  tenant  and  a  poor  man;  and  that  this 
testimony  was  introduced  in  order  to  show  that  deceased  was  not  a 
patron  of  the  bank  in  which  some  of  the  witnesses  were  officers.  We  do 
not  believe  that  any  of  this  testimony  should  have  been  introduced.    We 
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are  not  prepared  to  say,  as  indicated  by  the  court,  that  appellant  having 
made  this  character  of  issue,  it  was  not  competent  for  the  State  to  meet 
the  same,  by  showing  that  the  attorneys  prosecuting  appellant  and  the 
witnesses  for  the  State  were  hot  actuated  by  their  connection  with  any 
bank,  inasmuch  as  deceased  was  not  a  patron  of  their  bank. 

Bill  No.  7  presents  the  question  as  to  the  refusal  of  the  court  to  per- 
mit a  certain  photograph  of  the  room  in  which  the  homicide  occurred, 
to  be  admitted  in  evidence.  Said  bill  is  as  follows :  *  *  *  "While 
witness  P.  J.  Foster  was  upon  the  stand  testifying  in  behalf  of  the  de- 
fendant, and  after  said  witness  had  testified  that  he  went  to  the 
premises  where  said  homicide  occurred  and  placed  the  lens  of  his 
camera  in  the  kitchen  door  of  said  premises  in  the  most  advantageous 
place  that  the^  human  eye  could  be  to  see  the  most  of  the  room  in  which 
the  homicide  occurred,  and  that  from  such  position  he  took  a  photo- 
graph of  said  room,  the  dresser  in  said  room  then  being  about  three 
feet  from  the  northeast  corner  or  east  wall  of  said  room,  which  said 
photograph  did  not  show  the  dresser,  because  same  could  not  be  seen 
from  said  door,  and  which  photograph  is  the  same  introduced  in  evi- 
dence ;  and  then  defendant  offered  to  prove  by  said  witness  that  he  then 
moved  said  dresser  about  a  foot  and  a  half  or  two  feet  towards  said 
northeast  comer,  or  east  wall  of  said  room,  and  then  took  another  pic- 
ture of  said  room  with  his  camera  at  the  said  point  of  observation  in 
the  kitchen  door,  as  aforesaid,  and  that  the  second  photograph  taken 
then  showed  the  little  side  drawers  of  said  dresser,  which  photograph 
was  offered  in  evidence  by  defendant.  Whereupon  the  State  objected 
to  the  introduction  of  said  photograph,  as  well  as  to  the  testimony  of- 
fered in  connection  therewith,  for  the  alleged  reason  that  a  photograph 
of  the  situation  with  the  dresser  about  where  it  was  supposed  to  be  at 
the  time  of  the  homicide  had  already  been  introduced,  and  it  was  not 
proper  or  relevant  to  move  the  dresser  to  a  place  where  it  was  not  supposed 
to  be  at  the  time  of  the  homicide,  or  make  a  photograph  of  the  conditions 
not  supposed  to  exist  at  the  time  of  the  killing,  and  the  court  excluded 
such  testimony,  and  said  photograph,  and  would  not  allow  same  to  go  in 
evidence  before  the  jury.  To  which  defendant  at  the  time  excepted,  for 
the  alleged  reason  that  said  testimony  was  relevant,  competent  and  ma- 
trial  to  the  issues  in  this  case.  The  defendant's  attorney  further  claim- 
ing that  the  uncontroverted  evidence  was  that  at  the  time  the  deceased 
was  killed  the  said  dresser  was  at  least  five  and  a  half  or  six  feet 
from  the  said  northeast  comer  or  east  wall  of  said  room,  and  that  Mrs. 
Mary  Baker  and  Lizzie  LaBlue  both  testified  that  deceased  at  the  time 
he  was  killed  was  seated  in  front  of  and  near  to  the  little  drawers  of 
said  dresser,  and  that  they  saw  the  part  of  said  diflBculty,  which  they  claim 
to  have  seen,  from  the  said  kitchen  door,  and  that  the  exclusion  of  said 
testimony  greatly  prejudiced  the  rights  of  defendant,"  etc.  Which  the 
court  "approved  and  ordered  filed  with  said  excluded  photograph,  which 
is  a  part  hereof."  We  do  not  understand  that  this  bill  of  exceptions 
shows  that  there  was  evidence  in  the  case  which  showed  that  the  dresser 
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was  located  at  the  point  where  it  was  shown  in  the  photograph  at  tlie 
time  the  homicide  was  committed.  The  admissibility  of  this  character 
of  testimony  was  discussed  and  authorities  cited  in  Willis  v.  State,  90 
S.  W.  Eep.,  1100.  The  rule  there  laid  down  was  if  the  photograph  of 
the  scene  of  the  homicide  would  serve  to  illustrate  any  fact,  as  the 
locality  where  some  particular  act  occurred,  it  would  be  admissible.  But 
a  photograph  is  inadmissible  when  it  neither  is  necessary  nor  instructive, 
and  when  it  would  tend  to  create  confusion.  Of  course,  to  be  illustra- 
tive of  any  fact,  the  photograph  must  be  taken  of  the  locality  under  con- 
ditions similar  to  that  when  the  transaction  occurred.  We  do  not  under- 
stand this  bill  to  show,  as  stated  before,  that  the  evidence  showed  the 
dresser  stood  where  it  did  when  the  homicide  occurred.  These  condi- 
tions should  have  been  stated  as  a  matter  of  fact  in  the  bill  of  excep- 
tions :  otherwise  the  photograph  would  tend  merely  to  confuse  the  jury. 
Indeed  the  photograph  sent  here  (and  the  one  excluded  is  among  the 
number)  it  occurs  to  us  would  have  served  no  useful  purpose  with  the 
jury.  On  the  contrary  they  would  serve  to  confuse.  We  understand 
that  full  opportunity  was  afforded  both  the  State  and  the  defendant  to 
examine  the  witnesses  as  to  the  conditions  in  the  room  where  the  homi- 
cide occurred,  and  particularly  as  to  whether  or  not  the  parties  could  be 
seen  from  the  spot  where  the  State's  witnesses  claim  to  have  seen  the 
parties  at  the  time  the  homicide  occurred.  Besides  it  seems  that  a  pho- 
tograph taken  under  conditions  which  appellant  claimed  to  be  similar 
to  those  existing  at  the  time  of  the  homicide,  was  admitted  in  evidence. 
So  we  see  no  error  in  the  action  of  the  court  in  excluding  the  photo- 
graph complained  of  in  the  bill. 

We  believe  the  testimony  in  regard  to  the  size  and  relative  strength 
of  the  parties  was  admissible.  Evidence  of  a  struggle  was  introduced 
by  appellant  prior  to  his  use  of  the  knife  on  the  deceased.  He  claimed 
deceased  was  endeavoring  to  get  a  pistol  out  of  the  drawer  and  that  he 
seized  him  to  prevent  him;  a  struggle  ensued  and  deceased  tore  his 
shirt,  and  deceased  was  a  stronger  and  more  powerful  man  than  defend- 
ant. So  it  seems  that  appellant  made  the  issue  as  to  the  relative  strength 
and  size  of  the  parties. 

During  the  trial  a  dispute  appears  to  have  arisen  between  the 
attorneys  with  reference  to  the  introduction  of  testimony  as  to  the 
character  of  defendant  for  truth  and  veracity.  Some  of  the  attorneys 
for  the  State  contending  that  they  could  not  attack  defendant's  char- 
acter on  that  issue.  Defendants  attorney  insisted  that  defendant  having 
testified,  the  State  could  introduce  testimony  as  to  his  character  and 
had  failed  to  do  so.  Of  course,  a  dispute  of  this  character  should  not 
have  been  permitted  by  the  court;  but  the  explanation  given  by  the 
court  to  the  effect  that  the  court  did  not  agree  with  the  attorneys  for 
the  State  on  the  proposition,  and  his  statement  to  that  effect,  before  the 
jury,  cured  any  possible  error. 

Nor  was  there  any  error  in  the  action  of  the  court  receiving  the 
report  of  the  grand  jury  during  the  progress  of  the  trial.     Of  course, 
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the  court  could  not,  prior  to  reading  it,  know  what  the  report  con- 
tained. However,  it  contained  no  reference  to  the  case  then  on  trial. 
The  statement  in  said  report  that  crimes  of  the  graver  sort,  etc.,  seemed 
to  be  on  the  decrease  in  the  county,  we  do  not  think  could  have  injured 
appellant  nor  affect  any  real  defense  whch  he  had. 

Bills  of  exception  Nos.  12  to  20  inclusive,  relate  to  the  argument  of 
Sam  Webb,  Esq.,  one  of  the  private  prosecutors  employed  in  the  case; 
and  bills  Nos.  21  to  26  inclusive,  relate  to  the  closing  argument  of 
W.  J.  Cunningham,  Esq.,  district  attorney.  While  bills  of  exception 
were  reserved  to  certain  portions  of  the  arguments  of  these  attorneys, 
no  written  charge  was  asked  on  any  proposition  involved  in  said  argu- 
ment. The  rule  in  such  case  is,  that  unless  the  argument  is  obviously 
of  a  character  to  have  injured  appellant's  rights,  the  case  will  not  be 
reversed  in  the  absence  of  a  written  charge  requested,  and  refused  by 
the  court,  and  a  bill  of  exceptions  taken  thereto.  It  seems  that  in  the 
course  of  the  argument,  Mr.  Webb  alluded  to  the  fact  that  one  of  the 
witnesses  had  married  the  daughter  of  Mr.  Driskill,  whom  he  remarked 
the  jury  well  knew.  _  We  fail  to  see  how,  as  presented  here,  this  matter 
could  have  injured  appellant.  The  mere  passing  remark,  that  the  jury 
were  acquainted  with  Mr.  Driskill,  would  not  be  of  that  character  to  give 
any  particular  weight  to  the  testimony  of  the  witness.  Nor  is  it  shown 
in  the  bill  that  the  testimony  of  said  witness  was  in  any  wise  material  in 
the  case. 

Nor  does  it  occur  to  us  that  the  remarks  of  Mr.  Webb,  regarding  the 
banks,  and  the  connection  of  counsel  and  witnesses  with  certain  banks, 
was  calculated  to  injure  appellant's  rights:  especially  in  view  of  the 
fact,  as  explained  by  the  court,  that  this  character  of  argument  was 
brought  about  on  account  of  appellant's  counsel  in  their  conduct  of  the 
case.  The  court  states  that  said  attorneys  had  vigorously  assaulted  the 
witnesses  who  were  oflBcers  of  the  Albany  National  Bank,  for  co-operat- 
ing with  Sam  Webb,  president  of  said  bank,  in  an  attempt  to  crush  a 
tenant,  ete. 

Nor  did  the  remarks  of  said  private  prosecutor  with  regard  to  Mr. 
King,  as  it  occurs  to  us,  in  any  wise  injuriously  affect  appellant.  Of 
course,  an  attorney  is  not  authorized  to  parade  his  belief  as  to  the  guilt 
of  a  defendant,  and  to  ask  a  conviction  on  that  ground.  Biit  here,  as 
we  understand  the  bills  of  exception,  while  counsel  did  state  his  belief, 
he  distinctly  told  the  jury,  that  should  have  no  consideration  with  them ; 
but  called  on  them  to  try  the  case  according  to  the  evidence. 

As  appears  from  the  bill,  and  in  connection  with  the  explanation  by 
the  court,  in  examining  the  witness,  Lizzie  LaBlue,  the  attorney  for 
defendant  used  the  examining-trial-evidence  in  her  cross-examination, 
and  would  read  portions  thereof  and  ask  her  if  she  so  swore  on  the  former 
trial,  and  if  it  was  true.  Now,  while  this  examining-trial-evidence  was 
not  introduced  as  testimony  in  the  case,  yet  the  method  pursued  by 
appellant's  counsel  in  the  cross-examination  of  said  witness,  authorized 
State's  counsel  to  refer  to  that  fact,  and  to  state  that  it  did  not  appear 
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she  was  contradicted  by  her  former  testimony,  but  corroborated  thereby. 

The  reference  by  State's  counsel  to, the  "Prellar  case*'  appears  some- 
what foreign  to  the  case  in  hand,  but  we  fail  to  see  how  that  could  have 
proven  injurious  to  appellant,  who  was  arguing  as  to  a  question  of  sym- 
pathy that  he  declared  was  insisted  on  by  appellants  counsel,  and  he 
cited  the  ^'Prellar  case'^  in  connection  with  his  argument  on  that  sub- 
ject, and  referred  to  the  action  of  the  governor  refusing  a  pardon  on  the 
ground  of  sympathy.  It  was  not  ajcase  illustrative  of  any  point  in  this 
case,  and  the  reference  could  not  have  been  appropriated  by  the  jury  for 
the  purpose  of  enabling  them  to  solve  any  doubtfiQ  issue^  as  was  the  case 
in  W.  W.  Jenkins  v.  State,  decided  at  Dallas  Term,  1906,  where  evi- 
dently the  instance  was  used  by  counsel  to  illustrate  and  enforce  a  fact 
in  the.  case  then  on  trial  with  the  jury. 

Nor  was  there  any  error  in  the  argument  of  counsel  for  the  State  in 
declaring  that  the  defense  was  concocted.  It  does  not  appear  that  the 
argument  was  not  made  in  connection  with  the  testimony.  The  fact  that 
appellant  stated^  as  one  of  his  grounds,  that  there  was  no  evidence  to 
authorize  the  argument,  is  not  a  certificate  of  the  judge  that  there  was 
no  testimony  to  that  effect.  We  believe  that  an  attorney  has  a  right  to 
argue  from  the  testimony  in  the  case,  and  to  appeal  to  the  intelligence 
of  the  jury  to  apply  the  law  to  that  evidence,  and  that  it  authorized  a 
conviction,  and  to  appeal  to  the  jury  to  convict  defendant.  And  to  tell 
the  jury,  in  that  connection,  that  he  had  no  interest  in  the  matter,  except 
to  see  ^e  law  upheld,  and  to  see  society  protected,  and  to  ask  them  not 
to  turn  a  bloody  and  cruel  murderer  free. 

.  The  district  attorney  was  not  outside  the  testimony  in  discussing  the 
$18.30  account,  which  had  been  introduced  in  evidence,  and  to  insist  that 
it  was  a  valid  and  legitimate  charge  against  appellant  from  the  testimony. 
It  does  not  appear  that  the  district  attorney  was  outside  of  the  evidence. 
On  the  contracy  from  the  bill  itself,  it  appears  that  he  was  arguing  from 
the  testimony. 

Nor  does  it  appear  that  the  district  attorney  was  outside  the  record 
in  discussing  before  the  jury  the  testimony  of  appellant ;  and  insisting 
upon  what  appellant  swore  upon  a  certain  point  at  a  former  trial  at 
Albany.  He  states  in  that  connection  that  appellant  appeared  to  have 
varied  his  testimony  at  the  present  trial,  but  he  made  him  admit  that 
he  swore  contrariwise  at  Albany,  etc.  The  allegation  by  appellant,  as  one 
of  the  grounds  of  his  objection  to  said  testimony,  that  it  was  outside  the 
record,  and  appellant  had  not  so  sworn,  is  not  a  certificate  by  the  judge 
that  such  fact  existed,  but  is  merely  a  statement  of  a  ground  of  objection 
to  the  argument. 

Nor  does  it  appear  that  a  reference  by  the  district  attorney  to  the 
testimony  of  Mrs.  Baker  and  Lizzie  LaBlue  was  improper.  The  bill  does 
not  show  that  he  was  outside  the  record.  As  explained  by  the  judge, 
the  district  attomey^s  argument  had  no  reference  to  what  was  sworn  on 
a  former  trial,  but  merely  to  what  was  sworn  on  this  trial.  The  mere 
fact  that  State's  counsel  stated  that  the  witnesses,    Mr.    Baker    and 
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Lizzie  LaBlue^  went  on  record  at  the  inquest^  we  do  not  understand  to 
mean  that  they  went  on  record  aa  to  the  facts  of  the  case  corroborating 
entirely  their  statements  as  witnesses  on  this  trial ;  but,  as  is  stated  by 
he  court,  when  the  attorney  referred  to  their  testimony,  he  referred  to 
the  testimony  of  said  witness  adduced  on  this  trial.  If  the  exhibits  in 
connection  with  bills  2  and  25  are  to  be  considered  in  connection  there- 
with, there  is  evidently  no  conflict  between  the  testimony  of  said  wit- 
nesses so  exhibited,  and  their  testimony  on  this  trial.  The  testimony  of 
said  witnesses  coincides  with  and  corroborates  their  testimony  given  on 
the  trial  so  far  as  it  went.  Besides,  as  explained  by  the  court,  it  appears 
that  Lizzie  LaBlue  testified  at  the  inquest  trial  on  the  evening  of  the 
killing,  and  also  at  the  examining  trial,  three  days  thereafter ;  and  that 
her  testimony  was  reduced  to  writing,  and  that  the  examining-trial- 
evidence  was  used  by  defendant's  attorneys  in  cross-examining  said 
Lizzie  LaBlue,  and  that  he  held  the  same  in  his  hand  and  asked  her 
questions  from  it  as  to  what  she  said  on  the  examining  trial.  This  mat^ 
ter  was  proper  to  be  discussed  by  the  district  attorney. 

The  action  of  the  district  attorney  in  alluding  to  the  chair  and  sus- 
penders offered  in  evidence,  does  not  appear  to  have  been  outside  the 
record.  Nor  the  statement  by  him  in  that  connection  that  he  did 
not  think  of  the  chair  until  it  was  brought  forward  and  offered 
by  defendant.  Nor  were  the  suspenders  in  his  mind,  because, 
as  stated  by  him,  he  could  not  get  any  satisfaction  from  the  chair  or 
the  suspenders.  In  tliat  connection  he  stated  to  the  jury  that  it  was 
with  them  to  consider  whether  or  not  said  articles  so  introduced  threw 
any  liglit  upon  the  case.  Besides,  the  explanation  of  the  court  sliows 
that  the  argument  was  responsive  to  an  argument  made  by  defendant's 
counsel. 

Appellant  objected  to  the  following  charge  of  the  court :  "Every  per- 
son is  permitted  by  law  to  defend  himself  against  any  unlawful  attack 
reasonably  threatening  injury  to  his  person,  and  is  justified  in  using  all 
the  necessary  and  reasonable  force  to  defend  himself,  but  no  more  force 
than  the  circumstances  reasonably  indicate  to  be  necessary.  Homicide 
is  justified  by  law  when  committed  in  defense  of  one's  person  against 
any  unlawful  and  violent  attack  made  in  such  manner  as  to  produce  a 
reasonable  expectation  or  fear  of  death  or  some  serious  bodily  injury.** 
As  an  abstract  proposition  we  do  not  understand  this  charge  to  be  ques- 
tioned by  appellant.  The  only  criticism  made  is  that  it  is  not  applicable 
to  this  case.  According  to  appellant's  own  testimony  he  and  deceased 
had  a  struggle  prior  to  the  time  he  stabbed  him  with  his  knife.  In  that 
struggle,  according  to  his  testimony,  deceased  was  the  stronger,  and 
ultimately,  in  order  to  prevent  him  from  getting  a  pistol  out  of  the 
dresser-drawer,  he  had  to  stab  him.  The  question  of  necessary  and 
reasonable  force,  we  think,  was  thus  involved  in  the  case.  Evidently,  if 
he  could  have  prevented  him  from  getting  the  pistol,  by  means  short  of 
stabbing  deceased,  he  should  have  done  so. 

Appellant  also  excepted   to  the  court's  charge  on  murder  in  the 
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second  degree.  No  special  criticism  is  made  of  this  charge^  and  we 
fail  to  discover  any  error  therein.  It  occurs  to  us  that  it  was  a  proper 
charge. 

The  charge  on  self-defense,  it  is  urged  deprived  appellant  of  the  right 
to  defend  on  apparent  danger.  We  do  not  believe  it  is  subject  to  this 
vice.  The  court  in  this  charge  distinctly  tells  the  jury  that  it  is  not 
necessary  that  there  should  be  actual  danger,  provided  he  act  upon  a 
reasonable  apprehension  of  danger  as  it  appeared  to  him  from  his  stand- 
point at  the  time.  And  furthermore  tells  the  jury,  if  they  believed  that 
deceased  was  at  the  time  making  an  attack  on  him,  or  was  making  an 
effort  to  procure  a  pistol,  or  was  in  the  act  of  procuring  a  pistol,  with 
the  intention  or  apparent  intention  of  inflicting  death  or  serious  bodily 
injury  upon  the  defendant,  as  it  then  reasonably  appeared  to  defendant, 
that  he  was  thereby  put  in  fear,  etc.,  he  had  a  right  to  take  the  life  of 
deceased,  and  the  jury  should  acquit  him.  It  occurs  to  us  that  this 
charge  adequately  preserved  to  appellant  his  right  to  defend  upon  ap- 
parent danger. 

Further  criticism  is  made  that  the  charge  required  the  jury  to  be- 
lieve that  deceased  at  the  time  must  have  been  really  making  an  attack 
on  appellant,  or  was  really  making  an  effort  to  procure  a  pistol ;  and  that 
appellant  could  not  defend,  if  deceased  was  only  apparently  from  his 
standpoint  making  such  attack  or  attempt  to  get  such  pistol.  The  court 
in  the  charge  complained  of  had  previously  told  the  jury  that  defendant 
could  act  on  a  reasonable  apprehension  of  danger  as  it  appeared  to  him 
from  his  standpoint  at  the  time.  With  this  preface,  the  court  then  in- 
structed the  jury,  if  deceased  was  making  an  attack  or  attempting  to 
procure  a  pistol  at  the  time,  with  the  intention  or  apparent  intention  of 
inflicting  death  or  serious  bodily  injury,  appellant  would  have  the  right 
to  slay  him.  Appellant's  testimony  on  this  point,  was  that  deceased  was 
endeavoring  to  get  a  pistol,  and  that  they  had  a  struggle  in  which  de- 
ceased tore  his  shirt.  This  was  a  real  attack  from  his  standpoint,  and  a 
real  effort  on  the  part  of  the  deceased.  However,  the  court  did  not  use 
the  words  "real  attack  or  real  effort/'  We  think  under  the  charge  the 
same  was  throughout  qualified  by  the  appearances  of  danger  as  it  pre- 
sented itself  to  appellant. 

We  believe  that  the  court  was  authorized,  under  the  circumstances  of 
this  case,  to  give  a  charge  on  manslaughter. 

Appellant  also  objected  to  the  court's  charge,  as  follows :  "A  serious 
personal  conflict,  in  which  great  injury  is  inflicted  by  the  person  killed, 
by  means  of  weapons  or  other  instruments  of  violence,  or  by  means  of 
great  superiority  of  personal  strength,  although  the  person  guilty  of 
the  homicide  were  the  aggressor,  provided  such  aggression  was  not  made 
with  the  intention  to  bring  on  a  conflict  for  the  purpose  of  killing  the 
deceased.**  This  charge  was  excepted  to  on  the  ground  that  there  was  no 
evidence  authorizing  it ;  and  that  the  same  raised  the  question  of  imper- 
fect self-defense,  which  was  not  raised  by  the  evidence.  This  charge  was 
given  in  the  general  definition  of  manslaughter.  Of  course,  in  passing 
Vol.  49  Crim.— 36. 
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on  the  question  of  manslaughter  it  simply  enlarged  appellant's  right  of 
defense  on  this  ground.  We  fail  to  see  how  such  a  charge  interfered  with 
appellant's  right  of  self-defense.  It  certainly  did  not  antagonize  any 
portion  of  the  court's  charge  on  that  subject ;  and  although  the  charge 
may  not  have  been  applicable  to  the  facts  of  this  case,  we  fait  to  see  how 
it  could  have  injuriously  aflfected  appellant. 
There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

ON   REHEARING. 
June  6,  1906. 

HENDERSON,  Judge. — This  case  was  affirmed  at  a  former  day  of 
this  term,  and  now  comes  before  us  on  motion  for  rehearing.  Appellant 
strenuously  insists  that  the  court  was  in  error  in  the  original  opinion  in 
regard  to  his  bill  of  exceptions  number  5.  We  agree  with  counsel  that 
we  were  in  error  in  laying  stress  upon  the  fact  that  the  books  of  original 
entry  were  introduced.  It  seems  that  they  were  not  introduced,  though 
the  witness  testified  as  to  the  contents  of  said  books  of  original  entry. 
There  was  no  objection  urged  to  this  feature  of  the  case.  The  bill  shows 
that  the  $20  order  was  presented  to  the  witness  Sedgewick,  from  de- 
ceased, T.  N.  Baker,  authorizing  him  to  sell  appellant  from  his  store  $20 
worth  of  goods,  and  charge  the  same  to  T.  N.  Baker.  The  objection 
urged  in  the  bill  was  to  parol  testimony  regarding  this  written  order, 
and  not  as  to  the  books  or  their  contents,  showing  a  sale  of  $18.30  by 
the  witness  to  appellant  and  charging  the  same  to  deceased.  Strictly 
speaking,  secondary  evidence  on  the  contents  of  the  written  order  was 
not  admissible.  However,  appellant  admitted  this  item  of  $18.30,  and 
stated  that  this  matter  of  controversy  was  eliminated  from  the  discus- 
sion, and  that  he  agreed  to  the  same,  and  that  deceased  then  owed  him 
after  this  and  other  items  were  conceded,  the  sum  of  $30,  and  the  dis- 
pute arose  because  he  would  not  pay  this.  (See  Trans.,  pages  120  and 
122.) 

As  to  the  refusal  of  the  court  to  admit  the  photograph  which  is  com- 
plained of  in  the  motion  for  rehearing  we  see  no  reason  to  change  our 
former  views  as  expressed  in  the  original  opinion. 

As  to  the  affidavits  filed  showing  that  Lizzie  LaBlue  has  recanted  her 
testimony,  stating  that  she  testified  falsely  at  the  trial,  that  is  a  matter 
with  which  we  have  no  concern.  It  constitutes  no  part  of  this  record, 
and  under  the  rules  of  this  court  is  not  subject  to  review. 

The  motion  for  rehearing  is  accordingly  overruled. 

Overruled, 

Brooks,  Judge,  absent. 
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Prank  Lamar  v.  The  State. 

No.  317a     Decided  April  11,  1906. 

1. — ^Perjury — ^Indictment — Oath  of  Witness. 

In  an  indictment  for  perjury  which  alleges  that  the  defendant  in  a  trial  of  a 
case  in  a  corporation  court  swore  falsely  at  said  trial,  and  that  the  defendant 
as  a  witness  in  said  case  took  his  corporal  okth  to  testify  therein,  and  that  the 
judge  of  said  court  duly  and  legally  administered  the  same  according  to  law,  the 
same  was  sufficient  without  setting  out  the  oath. 

S. — Same— Xaterial  Issue. 

Where  an  indictment  for  perjury  alleged  that  it  became  a  material  issue  whether 
or  not  a  certain  person  played  at  a  game  of  cards;  the  indictment  having  previ- 
ously alleged  that  said  person  was  on  trial  for  playing  at  a  game  of  cards  at 
a  place  named  in  the  corporation  court,  and  which  alleges  the  testimony  of  the 
defendant  on  this  issue  and  that  the  same  was  material  and  which  is  properly 
traversed  in  said  indictment,  the  same  was  sufficient  without  alleging  that  said 
person  played  at*  said  game  of  cards.  Qualifying  Maddoz  v.  State,  13  S.  W.  Rep., 
861. 

S. — Same— Unestions  Put  to  Witness — ^Attention  of  Witness  Directed  to  Same. 

In  an  indictment  for  perjury  where  the  allegations  made  therein  upon  which 
the  indictment  for  perjury  was  predicated,  was  testimony  delivered  by  the  defend- 
ant on  the  trial  of  the  case  before  a  corporation  court  over  which  it  had  juris- 
diction, it  was  merely  necessary  to  allege  the  false  statement  of  defendant  and 
that  the  same  was  material  without  alleging  that  witness'  attention  was  directed 
thereto. 

4. — Same— Complaint  Before  Corporation  Court — Oamlng. 

Where  a  complaint  was  brought  under  article  379,  Penal  Code,  as  amended  by 
the  Acts  of  the  Twenty-seventh  Legislature,  page  26,  it  was  sufficient.  It  is  an 
olfense  to  play  cards  even  without  betting  at  any  place  except  at  a  private  residence 
occupied  by  a  family.  * 

6. — Same— Assignments  in  Perjury. 

Where  on  trial  for  perjury  the  court  submitted  all  the  assignments  of  perjury 
to  the  jury,  and  a  finding  of  guilty  by  the  jury  could  be  applied  to  either  assign- 
ment, there  was  no  error. 

S. — Same— Corporation  Court. 

Where  an  indictment  for  perjury  alleged  the  court  In  which  the  perjury  set  out 
took  place  as  a  ^'corporation  court,"  and  also  the  proceedings  before  the  judge 
of  said  court  there  was  no  error. 

7. — Same— STidence— Proceedings  of  Commissioners  Court — ^Act  of  Incorpora- 
tion. 

In  a  prosecution  for  perjury  it  was  error  to  introduce  in  evidence  certified 
copies  of  proceedings  in  the  commissioners  court  and  the  county  clerk's  office 
of  the  incorporation  of  a  town  of  1,000  inhabitants  or  over,  without  filing  these 
papers  and  giving  notice  of  three  days  as  required  by  statute.  However,  parol 
evidence  showing  actual  user  and  the  recognition  of  the  corporate  existence  of 
such  city  was  admissible. 

S. — Same— Other  Offenses— Intent. 

Where  the  indictment  for  perjury  was  based  on  the  fact  that  defendant  swore 
that  he  was  not  present  at  a  game  of  cards  played  on  the  24th  of  June.  1905,  at 
a  certain  place,  it  was  error  for  the  State  to  introduce  evidence  of  another  game 
of  cards  at  the  same  place  by  other  parties  which  defendant  should  have  seen,  but 
which  took  place  subsequent  to  the  game  charged  in  the  indictment,  and  which 
did  not  serve  to  show  intent  or  shed  any  light  on  the  transaction  charged  against 
defendant 
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9. — Same— Harmless  Error — ^Evideiice. 

Where  in  a  prosecution  for  perjury  the  rejected  evidence  offered  by  defendant 
could  not  prove  otherwise  than  hurtful  to  him^  there  was  no  error. 

10. — Same — ^Evidence — System — ^Permitting  Gaming. 

In  a  prosecution  for  perjury  it  was  error  to  admit  testimony  that  witness  on 
several  occasions  had  warned  defendant  about  permitting  gaihing  on  his  premises, 
before  the  alleged  game  of  cards  which  is  made  the  basis  of  perjury. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before  Hon. 
J.  H.  Calhoun. 

Appeal  from  a  conviction  of  perjury;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Harry  Tom  King,  HardwicJce  &  HardwicJce,  for  appellant. 
J.  E.  Yantis,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  perjury,  and  his 
punishment  assessed  at  two  years  confinement  in  the  penitentiary,  hence 
this  appeal. 

The  perjury  alleged  was  on  three  assignments,  each  of  which  related 
to  appellant's  testimony  given  on  the  trial  of  one  Taylor,  charged  in  the 
corporation  court  of  Abilene  with  playing  at  a  game  of  cards  within  said 
city  limits.  The  first  assignment  was  whether  or  not,  on  or  about  June 
24,  1905,  said  Frank  Lamar  remembered  to  have  seen  W.  J.  Taylor 
play  at  a  game  with  cards  in  a  certain  room,  described  in  said  city  of 
Abilene.  Second,  whether  the  said  Frank  Lamar  remembered  that  he 
was  present  and  saw  said  Taylor  play  at  a  game  with  cards  on  said 
date.  Third,  whether  or  not  he  remembered  to  have  seen  Taylor  play  at 
a  game  of  cards  on  or  about  said  date  in  the  city  of  Abilene  at  any 
place.  These  assignments  were  properly  laid  in  the  indictment,  and 
traversed,  and  that  appellant  knew  they  were  false  when  he  made  them. 
The  testimony  on  the  part  of  the  State  tended  to  show  that  appellant 
was  present  and  saw  Taylor  play  at  a  game  of  cards  at  said  time  and 
place.  The  defense  was  that  the  Staters  case  did  not  authorize  a  convic- 
tion for  lack  of  sufficient  proof;  further  that  appellant  was  intoxicated 
at  the  time,  and  in  the  nature  of  things  could  not  remember  the  trans- 
action. 

Appellant  made  a  motion  to  quash  the  indictment :  one  ground  being 
that  the  indictment  should  have  set  out  the  oath  administered  to  the  wit- 
ness. In  support  of  this  contention,  appellant  refers  us  to  Shely  v. 
State,  35  Texas  Crim.  Eep.,  190 ;  State  v.  Perry,  42  Texas,  238.  These 
cases  are  not  in  point  inasmuch  as  the  perjury  assigned  was  predicated  on 
certain  affidavits.  It  was  there  held  that  the  affidavits  themselves  or 
enough  of  the  same  should  be  stated  to  show  the  character  of  oath  taken, 
and  that  it  was  an  oath  required  by  law  in  a  judicial  proceeding.  Here 
the  prosecution  is  not  upon  the  oath  taken  by  the  witness  on  an  affidavit 
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made^  but  in  the  trial  of  a  case  in  the  corporation  court,  and  for  swear- 
ing falsely  at  said  trials  the  oath  taken  being  the  ordinary  one  required 
of  a  witness  in  the  trial  of  a  case,  and  the  allegation  that  the  witness 
was  sworn  and  took  his  corporeal  oath  before  said  court  as  a  witness  to 
testify  in  said  cause,  and  that  the  judge  of  said  court  duly  and  legally 
administered  the  same  according  to  the  law  in  such  cases  made  and  pro- 
vided, as  stated  in  the  indictment,  was  suflScient.  Appellant  further 
complains  that  the  indictment  should  have  directly  alleged  that  Taylor 
played  at  a  game  of  cards,  which  it  was  claimed  witness  saw;  and  not 
having  so  alleged,  it  was  not  competent  to  have  proved  such  fact  on  the 
trial.  In  support  of  this  proposition,  among  other  cases,  appellant  cites 
us  to  Maddox  v.  State,  28  Texas  Crim.  App.,  533,  13  S.  W.  Eep.,  861. 
The  case  cited  and  that  before  the  court  are  not  similar.  The  issue 
joined  in  the  Maddox  case  was  whether  Clark  committed  a  robbery  six 
miles  west  from  Dublin,  and  the  material  question  was  whether  Clark, 
for  whom  an  alibi  was  set  up,  was  in  Dublin  at  the  time;  and  this 
should  have  been  alleged  as  material,  and  not  whether  Maddox  was  in 
Dublin  at  the  time  or  not.  Here  the  indictment  properly  alleges  that 
it  became  a  material  issue  whether  or  not  Taylor  played  at  a  game  of 
cards :  the  indictment  having  previously  alleged  that  he  was  on  trial  for 
playing  at  a  game  of  cards  at  a  place  named,  in  said  corporation  court. 
ITie  testimony  of  the  witness  on  the  issue  is  set  out,  which  is  as  hereto- 
fore stated,  and  this  is  alleged  to  have  been  material.  It  does  not  occur 
to  us  that  the  case  cited,  and  that  here,  are  alike  with  reference  to  the 
points  stated. 

Appellant  further  insists  that  the  indictment  should  show  the  ques- 
tions put  to  the  witness,  and  this  should  be  such  as  to  direct  his  atten- 
tion to  a  particular  time  and  place  and  sufficiently  state  the  circumstances 
to  call  his  attention  to  the  transaction  under  investigation.  The  cases 
cited  by  appellant,  to  wit:  McMurtry  v.  State,  38  Texas  Crim.  Rep., 
621;  Weaver  v.  State,  34  Texas  Crun.  Rep.,  554;  Meeks  v.  State,  32 
Texas  Crim.  Rep.,  420 ;  and  Higgins  v.  State,  43  S.  W.  Rep.,  1012,  were 
all  cases  originating  on  testimony  delivered  in  the  grand  jury  room;  and 
it  was  held  in  said  cases,  as  insisted  by  counsel,  that  the  witness'  atten- 
tion should  be  directed  to  the  matter  under  investigation.  In  McDon- 
ough  V.  State,  11  Texas  Ct.  Rep.,  974,  these  cases  were  reviewed,  and 
the  doctrine  announced  in  them  modified:  certainly  so  far  as  cases  not 
originating  in  the  grand  jury.  In  that  case  we  held,  "That  aside  from 
the  cases  named,  we  know  of  none  which  announce  the  doctrine  that 
before  perjury  can  be  assigned  on  a  false  statement,  the  question  must 
be  so  definite  as  to  time  and  place  and  persons  involved  as  to  afford  the 
basis  for  the  impeachment  of  the  witness  in  case  he  make  a  denial.  On 
the  other  hand,  the  authorities  are  numerous  to  the  effect  that  in  case 
where  the  court  has  jurisdiction  to  make  the  inquiry,  and  questions  are 
asked  of  a  general  character  upon  material  issues,  either  involved  in  the 
case  itself,  or  to  discredit  the  witness,  and  such  witness  answers  falsely, 
and  it  is  shown  that  this  is  deliberate  and  wilful,  his  answers  will  afford 
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the  basis  of  a  prosecution  for  perjury."  Here  the  allegations  made,  on 
which  the  indictment  for  perjury  was  predicated,  was  testimony  deliv- 
ered by  the  witness  on  the  trial  of  the  case  before  the  corporation  court, 
and  of  which  it  had  jurisdiction;  and  it  was  merely  necessary  to  allege 
the  false  statement  of  the  witness,  and  that  same  was  materisd,  in  order 
to  introduce  the  proofs  and  all  of  the  environments  or  circumstances 
under  which  the  testimony  was  given  were  introducable  for  the  purpose 
of  showing  the  materiality  of  said  allegations.  With  reference  to  the 
submission  of  all  the  assignments  to  the  jury  by  the  court,  we  think  this 
was  proper;  and  the  finding  of  guilty  by  tiie  jury  could  be  applied  to 
either  assignment. 

It  is  insisted  that  the  complaint  before  the  corporation  court  was  not 
a  legal  complaint  charging  an  offense.  We  hold  ^at  it  was.  The  com- 
plaint was  brought  under  article  379,  Penal  Code,  as  amended  by  the 
Acts  of  the  Twenty-seventh  Legislature,  p.  26.  This  act,  together  with 
the  amendment^  was  construed  in  Hodges  v.  State,  44  Texas  Crim.  Sep., 
444.  So  that  now  it  is  an  offense  to  play  cards,  even  without  betting,  at 
any  place,  except  at  a  private  residence  occupied  by  a  family.  An  in- 
dictment or  complaint  so  charging  is  sufficient;  Weaver  v.  State,  34 
Texas  Grim.  Bep.,  554,  cited  by  appellant,  is  not  in  point. 

We  also  believe  tliat  the  titie  "corporation  court''  was  in  accordance 
with  the  Act  of  the  Twent3^sixth  Legislature,  p.  40,  and  that  the  pro- 
ceedings before  the  judge  of  the  corporation  court  were  also  in  accord- 
ance with  that  act. 

Appellant  objected  to  the  introduction  in  evidence  of  the  certified 
copy  by  "the  county  clerk  of  the  proceedings  before  the  commissioners 
court  with  reference  to  the  incorporation  of  Abilene,  as  a  town  under 
the  general  act  of  the  Legislature  then  existing,  for  the  incorporation  of 
towns ;  and  also  of  a  certified  copy  by  the  county  clerk  from  the  record 
of  deeds,  showing  the  re-incorporation  of  Abilene  as  a  town  or  city  of 
1000  inhabitants  or  over.  These  were  objected  to  because  they  were 
copies  and  not  originals;  and  also  parol  evidence  as  to  the  action  of 
the  municipality  showing  the  incorporation,  and  the  incorporation  of  a 
town  or  city  could  not  be  shown  in  that  manner.  Article  686,  Bevised 
Civil  Statutes  (being  513  in  1882),  authorizes  the  county  judge,  within 
twenty  days  after  the  receipt  of  the  returns  of  an  election  incorporating 
a  town  or  city,  to  make  an  entry  upon  the  minutes  of  the  commissioners 
court  that  the  inhabitants  of  the  town  are  incorporated  within  the 
boundaries  thereof,  which  shall  also  be  designated  in  the  entry,  and  the 
certified  copy  of  such  entry  shall  thereupon  be  recorded  in  the  proper 
records  of  deeds  of  such  county.  Article  587  provides,  when  the  entry 
mentioned  in  the  preceding  article  has  been  made,  the  town  shall  be 
invested  with  all  the  rights  incident  to  such  incorporation,  etc.  Article 
381  provides  for  the  incorporation  or  re-incorporation  of  a  town  contain- 
ing 1000  inhabitants  or  over ;  and  how  they  shall  proceed  in  the  matter 
of  such  re-incorporation.  Said  article  further  provides,  that  a  copy  of 
the  proceedings  relating  to  said  re-incorporation  shall  ho  filed  in  the 
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office  of  the  clerk  of  the  county  court  in  which  such  city,  etc.,  is  situ- 
ated. Article  386  provides,  all  cities  or  towns  which  have  heretofore 
attempted  to  accept  the  provisions  of  the  general  act,  but  have  failed 
to  comply  with  all  the  requirements  thereof;  and  all  towns  and  villages 
incorporated  under  chapter  11,  which  now  have  1000  inhabitants,  or 
more,  and  which  have  heretofore  attempted  to  accept  the  provisions  of 
this  title,  in  lieu  of  their  said  town  or  village  charter,  and  become  incor- 
porated cities  of  1000  inhabitants  or  more,  but  which  said  cities  have 
from  and  after  the  dates  of  their  several  attempted  incorporations  and 
their  several  efforts  to  accept  the  provisions  of  this  title,  exercised  the 
functions  of  cities  of  the  class  named,  etc.,  are  declared  to  be  incor- 
porated cities.  We  think  by  reference  to  these  and  other  provisions  of 
the  law  in  regard  to  the  incorporation  of  cities,  that  said  testimony  was 
improperly  admitted.  These  papers  were  required  to  be  recorded,  and 
certified  copies  of  such  records  were  admissible  in  evidence,  provided 
they  were  filed  and  three  days  notice  given.  See  article.  Civil  Statutes, 
2312;  Golin  v.  State,  37  Texas  Crim.  Rep.,  90.  We  believe  that  it  was 
competent  to  introduce  parol  evidence,  showing  acts  of  user  and  the 
recognition  of  the  corporate  existence  pf  the  city  of  Abilene. 

The  act  charged  in  the  indictment  was  to  the  effect,  that  the  game  of 
cards  was  played  by  said  Taylor  on  the  24th  of  June,  1905,  in  the  city 
of  Abilene.  The  first  two  counts  contain  a  particular  place  mentioned 
where  the  playing  should  have  occurred,  and  the  last  at  any  place  within 
said  city  limits.  The  allegation  was  that  appellant  knew  said  game  was 
played,  and  that  he  swore  he  did  not  remember,  and  was  not  present  at 
said  game;  and  that  this  was  false.  Of  course,  the  burden  was  on  the 
State  to  show  the  essential  elements  of  the  offense  charged.  It  is  com- 
plained in  this  connection  that  it  was  not  competent  for  the  State  to 
introduce  evidence  of  another  offense ;  and  that  the  State  should  not  have 
been  permitted  to  introduce  evidence  of  an  offense  of  card  playing  at 
the  same  place  by  other  parties,  which  appellant  saw,  and  which  he  de- 
nied having  seen  or  remembered  having  seen;  that  this  was  a  distinct 
offense  subsequent  to  that  charged  in  the  complaint,  and  was  not  con- 
nected with  the  offense  charged,  but  was  subsequent  thereto  and  subse- 
quent to  the  filing  of  the  complaint.  A  number  of  bills  of  exception 
present  this  matter  for  the  consideration  of  the  court.  These  bills  show 
that  the  game  in  which  the  alleged  perjury  occurred  was  on  June  24, 
1905,  and  that  the  complaint  was  filed  two  or  three  days  thereafter;  and 
the  State  was  permitted  to  prove  a  game  on  July  1, 1905,  in  which  Weems 
and  Sheppard  played  at  the  same  place;  and  that  appellant  was  present 
and  saw  said  game,  and  denied  his  presence  or  that  he  remembered  hav- 
ing seen  the  same.  The  court  explains  this  testimony,  on  the  ground 
that  the  same  was  admitted  to  show  the  wilful  intent  of  defendant  in 
denying  seeing  the  game  charged  against  him  in  the  complaint ;  and  the 
court's  charge  to  the  jury  was  to  the  same  effect,  that  they  should  not 
consider  said  testimony  for  any  purpose  except  for  what  the  jury  might 
deem  it  worth  as  tending  to  show,  if  it  does,  the  intent  and  deliberation 
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of  the  said  Frank  Lamar^  while  giving  testimony  or  testifying,  if  he  did, 
in  said  court.  It  will  also  be  noted  in  this  connection  that  appellant's 
defense,  in  part  at  least,  was  that  he  was  drunk  at  the  time  he  is 
charged  to  have  seen  the  alleged  game  on  June  ^4,  1905,  and  was  con- 
sequently not  in  a  condition  to  have  remembered  it.  Now,  we  take  it, 
that  if  ttie  testimony  was  admissible  for  any  purpose  it  was  admissible 
for  the  purpose  indicated  by  the  judge,  and  to  which  it  was  circum- 
scribed by  the  charge ;  that  is,  as  going  to  show  the  scienter  of  appellant 
in  the  perjury  case  for  which  he  was  then  on  trial,  and  to  rebut  his  de- 
fense that  he  was  too  drunk  to  have  remembered  the  same.  That  is,  to 
put  the  question  in  another  way,  if  oli  another  occasion  at  which  a  game 
was  played  at  the  same  place,  appellant  being  present  and  seeing  it,  he 
swore  falsely  thereto,  would  this  have  had  any  bearing  to  rebut  his  de- 
fense of  drunkenness  or  to  show  his  scienter  or  intent,  in  swearing  falsely 
as  to  the  charge  of  perjury  alleged  to  have  been  committed  on  June  24, 
1905.  In  Barkman  v.  State,  52  S.  W.  Eep.,  72,  we  discussed  the  authori- 
ties relating  to  a  question  of  this  character,  and  we  extracted  from  Mr. 
Wharton,  the  following  rule:  "Evidence  of  other  crimes  is  admissible 
to  rebut  such  a  defense,  as  where  a  party  is  charged  with  firing  his  house 
in  order  to  defraud  the  insurers,  and  he  pleads  accident.  To  meet  this, 
it  is  permissible  to  prove  that  on  prior  occasions  houses  occupied  by  de- 
fendant had  been  burned,  and  that  he  obtained  payment  for  the  same 
from  separate  insurance  companies ;  and  for  the  same  object,  evidence  of 
an  attempt  three  days  before  at  firing  by  defendant  of  the  same  property 
may  be  received.*'  Wharton  Cr.  Ev.,  sec.  26.  Mr.  Wharton  also  says, 
as  quoted  in  Barkman's  case,  *^To  sustain  the  exceptions  heretofore 
enumerated,  however,  and  to  make  evidence  of  independent  crimes  ad- 
missible, the  following  conditions  must  exist:  (a)  Ground  must  first 
be  laid  implicating  the  defendant  in  the  case  under  trial,  and  unless  suf- 
ficient evidence  of  this  has,  in  the  opinion  of  the  judge,  been  received, 
all  evidence  of  other  oflfenses  to  prove  intent  must  be  excluded ;  for  it  is  a 
violation  of  the  fundamental  sanctions  of  our  law  to  admit  evidence  that 
the  defendant  committed  one  offense  in  order  to  prove  he  committed 
another,  (b)  The  extraneous  crime  cannot  be  put  in  evidence  without 
proof  that  the  defendant  was  concerned  in  its  commission,  (c)  There 
must  be  system  established  between  the  offense  on  trial  and  that  intro- 
duced to  connect  it  with  the  defendant,  (d)  When  system  has  been 
established,  the  testimony  of  other  offenses  is  not  excluded  by  the  fact 
that  the  defendant  had  been  indicted  for  their  commission."  Wharton's 
Cr.  Ev.,  sec.  48 ;  Williams  v.  State,  38  Texas  Crim.  Eep.,  129,  41  S.  W. 
Rep.,  646.  We  do  not  believe  this  case  comes  within  the  principle  just 
laid  down.  As  to  the  matter  of  drunkenness  we  do  not  recall  tiiat  the 
testimony  shows  appellant  was  drunk  on  the  occasion  of  July  1st,  where- 
as the  defendant's  evidence  showed  that  he  was  drunk  on  the  occasion  of 
June  24,  1905.  Moreover,  the  extraneous  crime  proved  against  appellant 
was  subsequent  to  the  charge  for  which  he  was  tried  in  the  corporation 
court;  and  because  he  did  not  remiember  that  occasion,  we  do  not  be- 


Digitized  by  LjOOQ IC 


1906.^  EiCE  V.  The  State.  569 

lieve  would  tend  to  show  that  he  was  lying  as  to  the  first  occasion  of 
June  M.  In  our  view,  this  was  simply  proof  of  an  extraneous  matter, 
which  might  or  might  not  be  an  offense,  and  would  not  serve  the  purpose 
of  shedding  any  light  on  the  transaction  charged  against  appellant. 
Long  V.  State,  39  Texas  Crim.  Bep.,  637. 

Appellant  offered  testimony  to  show  reasons  why  they  did  not  arrest 
appellant  on  the  next  day  after  they  saw  the  game  on  June  24, 1905.  It 
occurs  to  us  that  this  testimony  was  not  admissible.  However,  we  fail 
to  see  why  the  State  objected  to  it,  as,  in  our  opinion  it  could  not  prove 
otherwise  than  hurtful  to  appellant. 

We  do  not  believe  that  the  testimony  of  the  witness  W.  W.  Haynie 
introduced  by  the  State  was  admissible.  He  testified,  in  effect,  that  he 
was  working  for  Frank  Lamar  (defendant),  and  that  on  several  occa- 
sions he  had  warned  Lamar  about  permitting  gambling  to  be  carried  on 
in  the  room  upstairs  over  his  place  of  business.  This  was  before  June 
24,  1905.  This  was  not  even  testimony  that  identified  any  particular 
games  which  were  offenses  against  the  State,  and  could  not  possibly  have 
been  produced  as  testimony  coming  under  the  head  of  system.  How- 
ever, it  tended  to  show  that  appellant  might  be  guilty  of  the  offense  of 
permitting  card  playing  in  his  house  generally ;  and  that  the  witness  felt 
called  on  to  warn  defendant  in  regard  thereto.  This  testimony  did  not 
even  tend  to  prove  that  appellant  was  present  on  said  occasion  about 
which  he  was  warned,  and  we  believe  its  introduction  was  calculated  to 
prejudice  the  jury  to  the  effect.that  appellant  was  conducting  a  gambling 
house  over  his  place  of  business. 

It  is  not  necessary  to  discuss  other  propositions  raised.  For  the  errors 
pointed  out,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


D.  E.  EiCE  v.  The  State. 

No.  3157.    Decided  April  11,  1906. 

1. — ^Knrder— Service  of  Copy  of  Indlotment — ^Waiver. 

Where  defendant  charged  with  mnrder  procured  a  continuance  of  his  case  from 
one  term  to  another,  and  at  the  preceding  term  he  did  not  claim  his  two  days, 
or  asked  that  he  be  served  with  a  copy  of  the  indictment,  before  taking  up  his 
motion  preparatory  to  trial,  and  did  not  claim  this  right  until  the  subsequent  term 
of  the  court  when  he  was  required  to  announce  whether  he  was  ready  for  trial ; 
having  at  the  preceding  term  of  court  made  said  application  for  continuance, 
and  having  full  knowledge  of  the  contents  of  the  indictment  and  the  proof  that 
would  be  made  against  him,  besides  being  on  bail.  Held  that  he  waived  his  right 
to  service  of  a  copy  of  the  indictment  and  his  two  days  to  get  ready  for  trial. 

2. — Same — Jury  and  Jury  Law — Special  Venire. 

Where  the  amended  return  of  the  sheriff  to  serve  a  special  venire  showed  more 
definitely  what  had  been  done  than  his  original  return  of  the  writ,  it  was  not 
equivalent  to  the  service  of  a  new  return,  and  defendant  could  not  claim  his  one 
day  before  he  could  be  brought  to  trial. 
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3. — Sam^—STidenoe— Dying  Declaration — ^Bes  Gestae. 

Where  in  a  trial  for  murder  testimony  was  admitted  that  the  deceased  shortly 
before  her  death  said  that  she  was  going  to  die  and  wanted  her  children,  and 
then  said  to  the  defendant  ''You  know  you  did  it,  no  longer  than  this  morning 
you  asked  me  if  I  used  the  syringe  every  day.  Go  way,  Ward,  you  know  you  did 
it!",  the  evidence  showing  that  deceased  used  a  syringe  on  the  morning  of  her 
death  in  which  strychnine  had  been  placed  which  caused  her  death ;  such  testi- 
mony was  admissible  as  a  dying  declaration,  as  res  gestie  and  as  matter  which 
caHed  upon  defendant  for  a  response  and  was  in  the  nature  of  a  confession  by 
him ;  be  not  making  a  reply  thereto. 

4. — Same— Evidence— Confession — ^Dying  Declaration — ^Bill   of  Exceptions. 

Where  upon  trial  for  murder  the  testimony  showed  that  deceased  lived  about  an 
hour  after  she  was  stricken,  and  that  she  was  stricken  almost  immediately  after 
she  used  the  syringe  in  the  closet,  and  that  she  exclaimed  in  the  presence  of  her 
husband,  the  defendant,  that  she  was  poisoned  from  the  use  of  the  syringe,  and 
that  he  had  poisoned  her  by  placing  strychnine  in  the  syringe,  and  demanded  to 
know  of  him  what  he  had  done  with  the  strychnine  he  had  that  morning,  where- 
upon he  answered  that  he  never  had  it;  such  testimony  was  admissible  both  as 
dying  declaration  and  res  gestce;  the  deceased  having  first  stated  that  she  was 
going  to  die;  notwithstanding  such  testimony  might  not  have  been  admissible  as 
a  confession,  defendant  denying  the  accusation  against  him.  Certainly  the  bill  of 
exceptions  did  not  exclude  the  idea  that  the  court  may  have  properly  admitted  this 
testimony  upon  one  or  both  of  the  above  said  grounds.  Davidson,  Presiding  Judge, 
dissenting. 

6.— Same— ETidence — ^Expert  Testimony. 

Where  upon  trial  for  murder  the  State  introduced  testimony  of  two  physicians 
to  give  their  opinion  as  to  the  cause  of  the  death  of  deceased  and  both  attrib- 
uted it  to  strychnine  poisoning,  but  testified  that  they  had  never  before  come  in 
contact  with  a  case  of  strychnine  poison  in  their  practice,  though  both  were  grad- 
uates of  schools  of  medicine  and  had  practiced  a  number  of  years;  that  all  of 
their  knowledge  as  to  strychnine  poison  was  such  as  had  been  acquired  from  read- 
ing the  books  and  study,  and  from  what  they  had  been  taught  in  school ;  that  there 
was  a  post  mortem  examination  and  strychnine  found  by  them  in  the  stomach 
and  rectum  of  deceased.  Held  such  witnesses  were  competent  to  testify  as  experts, 
although  they  had  had  no  practical  experience  on  the  subject  of  inquiry. 

8, — Same— Evidence — ^Bill  of  Exceptions — Condnsions  of  Witness. 

Where  upon  trial  for  murder  the  State  introduced  the  declaration  of  the  deceased 
that  she  had  been  poisoned  and  that  the  poison  was  put  in  a  syringe  and  the 
defendant  did  it,  which  declaration  was  made  in  defendant's  presence  there  was 
no  error  in  overruling  defendant's  objection  that  the  testimony  was  a  mere  con- 
clusion or  opinion  of  the  deceased.     Davidson,  Presiding  Judge,  dissenting. 

7. — Same— Evidence— Intelligence  of  Witness. 

On  a  trial  for  murder  the  court  should  not  have  permitted  the  witness  to  testify 
that  the  deceased  was  a  lady  of  average  intelligence. 

8. — Same— Evidence— Xotive. 

On  a  trial  for  murder  the  court  did  not  err  in  admitting  testimony  by  the  State 
of  improper  relations  by  defendant  with  the  female  witness  two  years  prior  to  the 
death  of  deceased ;  ill  feeling  between  defendant  and  deceased  on  this  account  hav- 
ing been  shown.    Davidson,  Presiding  Judge,  dissenting. 

9. — Same — Circumstantial  Evidence — ^Harmless  Error. 

On  a  trial  for  murder  it  was  not  reversible  error  for  the  court  to  refuse  to  admit 
testimony  for  defense  that  deceased  told  witness  a  short  time  before  her  death  that 
she  was  seized  with  a  fit  and  fell  on  the  floor  and  knocked  some  of  her  teeth  out ; 
as  the  rejection  of  such  testimony  was  not  of  that  material  character  as  of  itself 
to  call  for  a  reversal. 
10. — Same — Charge  of  Conrt— Limiting  Testimony— Impeachment  of  Witness. 

On  a  trial  for  murder  where  the  testimony  in  the  impeachment  of  a  witness  wag 
not  liable  to  be  used  by  the  jury  for  any  other  purpose,  there  was  no  necessity  for 
the  court  to  so  limit  it  in  his  charge  to  the  jury ;  especially  where  such  testimony 
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was  not  calculated  to  be  appropriated  by  the  jury  as  a  criminative  fact  against 
appellant. 

lid — Same— Charge  of  Court— Xurder  and  XaiiBlaugliter. 

Where  on  trial  for  murder  the  charge  of  the  court  defining  malice  and  murder 
was  in  the  usual  approved  form,  there  was  no  error. 

18^ — Same— Charge  of  Court — ^Burden  of  Proof — ^Reasonable  Doubt. 

Where  on  trial  for  murder  the  charge  of  the  court,  while  not  artistically  drawn, 
was  ooupled  with  the  charge  on  reasonable  doubt,  the  objection  that  it  shifted  the 
buiden  of  proof  from  the  State  to  the  defendant  was  untenable;  especially  where 
such  charge  was  favorable  to  defendant. 

18. — Same— Charge  of  Court— Special  Charge. 

Where  on  trial  for  murder  the  substance  of  the  special  charge  was  contained  the 
court's  general  charge  there  was  no  error  to  reject  the  former. 

14.— Same— Charge  of  Court — Circumstantial  Evidence. 

On  trial  for  murder  there  was  no  error  in  the  court's  charge  that  the  facts  and 
circumstances  proved  should  not  only  be  consistent  with  the  guilt  of  Uie  accused 
but  inconsistent  with  any  other  reasonable  hypothesis,  or  conclusion,  than  that 
of  defendant's  guilt,  and  producing  in  the  minds  of  the  jury  a  reasonable  and 
moral  certainty  that  the  accused  and  no  other  person  did  commit  the  offense 
charged  against  him. 

15.^Same — Charge  of  Court— Weight  of  STldenee— Emphasising  Faoti. 

On  a  trial  for  murder  it  was  error  to  charge  the  jury  that  the  State  had  intro- 
duced evidence  which  might  tend  to  show  that  defendant  and  other  parties  acting 
with  him  influenced  a  State's  witness  to  leave  the  State  and  not  attend  the  trial, 
and  that  the  jury  could  only  consider  such  testimony  as  a  mere  circumstance  with 
other  evidence,  in  determining  whether  defendant  killed  deceased  and  if  so,  his 
motive  in  doing  so ;  and  that  the  jury  could  not  consider  it  for  any  other  purpose 
as  they  could  not  convict  defendant  for  any  offense  other  than  that  named  in  the 
indictment ;  as  this  charge  was  on  the  weight  of  the  evidence  and  was  not  author- 
ised by  law.  Distinguishing  Morrison  v.  State,  40  Texas  Grim.  Rep.,  473;  and 
approving  Terry  v.  State,  45  Texas  Grim.  Rep.,  264.    Brooks,  Judge,  dissenting. 

Appeal  from  the  District  Court  of  Johnson.  Tried  below  before 
Hon.  0.  L.  Lockett. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty,  im- 
prisonment in  the  penitentiary  for  life. 

The  opinion  states  the  case. 

Odell,  Phillips  &  Johnson,  Ramsey  &  Odell,  and  E.  A.  Rice,  for 
appellant. — On  question  of  service  of  copy  of  indictment:  Brewin  v. 
State,  12  Texas  Ct.  Rep.,  663;  article  668,  White's  Code  Grim.  Proc. 
On  question  of  res  gestae:  Powers  v.  State,  23  Texas  Crim.  App.,  66; 
Holt  V.  State,  9  Texas  Crun.  App.,  671 ;  Good  v.  State,  18  Texas  Crim. 
App.,  39 ;  Bradberry  v.  State,  22  Texas  Crim.  App.,  273.  On  question 
of  dying  declaration :  Bateson  v.  State,  10  Texas  Ct  Eep.,  208 ;  sec. 
1009,  \Miite's  Ann.  Code  Crim.  Proc. ;  Medina  v.  State,  63  S.  W.  Hep., 
331;  Fulcher  v.  State,  28  Texas  Crim.  App.,  465;  Irby  v.  State,  25 
Texas  Crim.  App.,  203.  On  question  of  silence  as  confession:  Wright 
V.  State,  36  Texas  Crim.  Rep.,  427;  Sauls  v.  State,  30  Texas  Crim.  App., 
496 ;  Low  v.  State,  65  S.  W.  Rep.,  401 ;  Kendrick  v.  State,  9  Humphrey, 
723.  On  question  of  experi;  testimony  of  physicians:  Burt  v.  State,  38 
Texas  Crim.  Rep.,  397;  Boyle  v.  State,  67  Wis.  Rep.,  472;  Soquet  v. 
State,  40  N.  W.  Rep.,  391.  On  question  of  excluding  testimony  of 
declaration  of  deceased  about  falling  on  porch  in  a  fit:  1  Roscoe  Grim. 
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Evidence,  31;  Morrison  v.  State,  40  Texas  Crim.  Bep.,  473;  Newman 
V.  Dodson,  61  Texas,  95.  On  question  of  limiting  impeaching  testi- 
mony: Wilson  V.  State,  37  Texas  Crim.  Rep.,  384;  Maines  v.  State,  23 
Texas  Crim.  App.,  576.  On  question  of  charge  of  court,  on  weight  of 
evidence :  Bergstrom  v.  State,  36  Texas,  336 ;  Johnson  v.  State,  29  Texas 
Crim.  App.,  150;  Ponton  v.  State,  35  Texas  Crim.  Rep.,  597;  Russell 
V.  State,  37  id.,  314;  Spillman  v.  State,  38  id.,  607;  Moore  v.  State,  28 
Texas  Crim.  App.,  377.  On  question  of  motive:  Barnes  v.  State,  37 
Texas  Crim.  Rep.,  320;  Hughes  v.  State,  32  id.,  379;  Haskew  v.  State, 
7  Texas  Crim.  App.,  107. 

J.  E.  Yantis,  Assistant  Attorney-General;  Mason  Cleveland  and  W. 
Poindexter,  for  the  State. — On  question  of  dying  declaration  and  res 
gestae:  Wilkerson  v.  State,  31  Texas  Crim.  Rep.,  86;  Carter  v.  State, 
40  id.,  225.  On  question  of  copy  of  indictment:  Scoville  v.  State, 
77  S.  W.  Rep.,  792;  Brewin  v.  State,  85  id.,  1140;  Powell  v.  State, 
23  Texas  Crim.  App.,  66;  Pulcher  v.  State,  28  id.,  465;  Drake  v.  State, 
29  id.,  265;  McKinney  v.  State,  50  S.  W.  Rep.,  708;  Freeman  v.  State, 
51  id.,  230;  Jennings  v.  State,  57  id.,  642;  Humphrey  v.  State,  83  id., 
187 ;  Holden  v.  State,  18  Texas  Crim.  App.,  91 ;  Clement  v.  State,  22  id., 
23;  Browning  v.  State,  26  id.,  432.  On  question  of  expert  testimony 
of  physicians :  Sebastian  v.  State,  53  S.  W.  Rep.,  875.  On  question  of 
motive:  Wilkerson  v.  State,  31  Texas  Crim.  Rep.,  86;  Hall  v.  State, 
id.,  567 ;  Spears  v.  State,  56  S.  W.  Rep.,  347.  On  question  of  reasona- 
ble doubt:  Hull  v.  State,  10  Texas  Ct.  Rep.,  331;  Edens  v.  State,  55 
S.  W.  Rep.,  815;  Adams  v.  State,  Tyler  Term,  1905. 

HENDERSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
first  degree,  and  his  punishment  assessed  at  confinement  in  the  peniten- 
tiary for  life.  The  indictment  charged  appellant  with  the  murder  of 
his  wife,  on  December  6,  1904,  the  allegation  as  to  the  cause  of  the 
death  being  the  administration  of  strychnine  from  a  fountain  syringe 
into  the  rectum.  Appellant  and  his  family  resided  in  Joshua  (a  little 
town  in  Johnson  County)  where  appellant  had  a  store.  The  State's 
testimony  tends  to  show  that  appellant  neglected  his  wife  for  other 
women,  who  lived  in  Fort  Worth.  The  first  of  these  women  he  kept  for 
a  year  and  a  half,  and  then  began  illicit  relations  with  another,  to  wit: 
Nellie  Long,  whom  he  was  keeping  at  the  time  of  the  death  of  his  wife. 
It  is  shown  that,  on  account  of  his  attention  to  other  women,  a  disagree- 
ment arose  between  his  wife  and  himself,  which  began  two  or  three 
years  before  her  death  and  continued  until  her  death.  It  was  shown 
that  his  wife  was  in  the  habit  of  using  a  fountain  syringe  almost  every 
morning  on  account  of  constipation.  Appellant  knew  this,  and  the 
State's  testimony  tends  to  show  that  he  took  advantage  of  this  knowledge 
and  placed  strychnine  in  the  syringe  on  the  morning  of  the  death  of 
his  wife,  and  that  she  used  said  syringe ;  and  shortly  after  the  administra- 
tion of  the  same  she  was  seized  with  cramps.    Alarm  was  given  and  the 
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'ghbors  gathered  in.    From  the  time  she  was  so  seized  she  lived  about 
'our;  and  during  this  period  she  made  various  statements  in  the 
^ce  of  her  husband  and  neighbors  relative  to  the  cause  of  her  death, 
T  her  husband  of  being  the  author  thereof.    The  State  intro- 
\er  circumstances,  and  among  other  things,  that  appellant  en- 
1  get  Nellie  Long,  a  short  time  previous  to  the  death  of  his 
i  her  strychnine  poison  in  some  pretended  headache  com- 
^     «A  use.    The  State's  evidence  showed  that  strychnine  poison 

cd  into  the  rectum  of  deceased  was  the  cause  of  the  death: 
*dnt  depended  on  the  weakness  of  the  State's  case  with  reference 
^  his  wife  being  poisoned;  and  conceding  that  she  was  poisoned,  he 
insisted  that  the  proof  failed  to  8h6w  that  he  was  instrumental  in  ad- 
ministering the  same.    This  is  a  sufficient  statement  of  the  case  to 
present  the  legal  questions. 

Appellant's  assignments  of  error  numbers  1  and  2  predicated  on 
several  bills  of  exception  relate  to  the  action  of  the  court  in  taking 
up  the  case  for  trial  at  that  time,  appellant  claiming  that  he  was  in 
custody  at  the  time  the  indictment  was  found  and  was  entitled  to 
service  of  a  copy  thereof,  and  then  entitled  to  two  full  days  in  order  to 
prepare  for  trial,  which  had  never  been  accorded  to  him.  The  bills 
sliow  that  after  the  indictment  was  returned  against  appellant,  on 
January  13,  1905,  he  was  arrested  on  a  capias,  and  lodged  in  jail. 
It  is  shown  that  on  the  14th  day  of  said  month,  defendant  entered 
into  a  recognizance  for  his  personal  appearance  before  the  court,  and 
was  enlarged  on  the  same  day;  that  on  the  8th  of  February  the  case 
was  set  down  for  trial,  and  on  that  day  a  continuance  was  granted 
to  appellant  on  his  written  application;  that  at  the  next  term  of 
the  court,  to  wit:  June  Term,  1905,  the  case  was  set  down  for  trial 
on  the  21st  of  said  month;  that  on  that  day  the  State  announced 
*'not  ready,"  and  the  case  was  postponed  until  the  28th  of  June,  fol- 
lowing; on  that  day  defendant  was  served  with  a  copy  of  the  indict- 
ment, after  said  motion  was  presented,  and  afterwards  on  the  1st  of 
July,  1905,  defendant  was  arraigned  in  open  court  and  pleaded  not 
guilty;  that  the  intervening  time  between  the  28th  of  June  and  the 
Ist  of  July,  was  consumed  in  hearing  the  motion  for  change  of  venue, 
and  other  preliminary  motions,  and  in  selecting  a  jury  in  the  case. 
Appellant  was  entitled  to  a  service  of  the  copy  of  the  indictment  and 
two  days'  time  claimed  by  him,  unless  by  the  course  he  pursued  he 
waived  the  same.  Articles  540,  542  and  568,  Code  Criminal  Procedure, 
have  been  construed  by  this  court  in  a  number  of  cases.  Evans  v.  State, 
36  Texas  Crim.  Rep.,  32;  Holden  v.  State,  6  Texas  Ct.  Rep.,  483; 
Seoville  v.  State,  8  Texas  Ct.  Rep.,  884;  Browen  v.  State,  12  Texas 
Ct.  Rep.,  663.  These  and  other  cases  appear  to  regard  the  statute  as 
mandatory.  That  is,  where  an  accused  is  in  custody  or  in  jail  at  the 
time  of  his  indictment,  he  is  entitled  to  service  of  a  copy  of  the  in- 
dictment, and  to  two  entire  days  thereafter  before  he  can  be  brought 
to  trial.    Evans  v.  State,  supra.    It  was  held  in  Brewin's  case,  supra. 
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that  the  fact  appellant  was  subsequently  enlarged  on  bond  and  dur- 
ing the  term  of  the  court  procured  a  postponement  of  the  trial  of 
the  case^  this  afforded  no  reason  why  she  should  be  denied  a  service 
of  the  copy  of  the  indictment,  and  her  two  days  to  prepare  for  trial. 
The  court  say  in  that  case:  That  it  seems,  the  party  was  granted  bail 
and  was  enlarged  for  a  short  time  after  her  arrest,  that  the  length  of 
time  the  accused  may  be  on  bail  is  not  a  criterion,  nor  does  it  con- 
stitute a  waiver/*  As  stated,  the  case  in  eflfect  holds  that  the  post- 
ponement will  not  constitute  a  waiver.  Here,  however,  appellant  pro- 
cured a  continuance  of  the  case  from  one  term  to  another.  At  tlie 
preceding  term  he  did  not  claim  his  two  days,  or  ask  that  he  be  served 
with  a  copy  of  the  indictment  before  taking  up  his  motions,  prepara- 
tory for  the  trial.  Nor  did  he  claim  this  until  the  subsequent  term 
of  the  court,  when  he  was  required  to  announce  at  that  term  whether 
or  not  he  was  ready  for  trial.  He  then  for  the  first  time  claimed 
his  two  days.  It  occurs  to  us  that  under  these  circumstances  appel- 
lant waived  his  right  to  service  of  a  copy  of  the  indictment,  and  his 
two  days  to  get  ready  to  prepare  for  trial.  In  preparing  his  appli- 
cation for  continuance  at  the  February  term,  it  is  shown  that  defend- 
ant knew  of  the  constituents  of  the  charge  against  him,  to  wit:  the 
murder  of  his  wife  by  poisoning.  It  is  further  shown  that  he  had 
full  knowledge  of  the  contents  of  the  indictment;  and  the  proof  that 
would  be  made  against  him.  Before  this  procedure,  at  the  February 
Term,  he  had  been  on  bail  for  some  time.  We  hold  that  when  the  case 
was  called  for  trial  at  that  term,  and  he  then  failed  to  ask  for  service 
of  the  copy  of  the  indictment,  and  for  two  days  time  thereafter  in 
order  to  prepare  for  trial,  and  his  meeting  the  case  at  that  time  with 
a  motion  for  continuance  was*  tantamount  to  a  waiver  of  tlie  service 
of  the  indictment. 

Appellant  reserved  an  exception  to  matters  involving  the  service 
of  the  writ  containing  the  special  venire.  The  matter  came  up  in 
this  way:  Appellant  was  served  with  the  return  of  the  sheriff;  said 
return  showed  the  full  250  names  that  had  been  drawn  on  the  special 
venire,  and  the  beginning  contained  this  clause:  "Summoned  by  the 
sheriff  of  Johnson  County  to  serve  as  special  veniremen."  Opposite 
42  of  said  names  was  marked  "not  found."  Also  at  the  conclusion 
of  said  writ,  the  clerk  certified  that  "foregoing  list  of  jurors  is  a  true 
and  correct  copy  of  the  names  of  the  jurors  summoned  by  the  sheriff 
of  Johnson  County  to  serve  as  special  jurors  for  the  trial  of  said 
cause."  On  objection  to  said  writ,  the  court  ordered  the  return  to 
be  amended.  The  sheriff  amended  his  return,  and  showed  that  he 
had  served  only  208  of  said  jurors,  and  went  on  to  show  that  42 
were  not  summoned,  assigning  the  reasons  therefor.  After  service 
of  said  amended  writ,  appellant  claimed  a  day  before  he  could  be 
brought  to  trial.  This  the  court  refused,  and  he  took  a  bill  of  excep- 
tions. It  occurs  to  us  that  there  was  no  error  in  this  action  of  the 
court.    The  first  return  really  showed  what  had  been  done,  and  nn- 
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questionably  appellant  understood  this.  No  motion  was  made  to  quash, 
and  if  one  had  been  made  it  could  not  have  been  sustained,  but  the 
return  would  have  been  amended  under  the  direction  of  the  court. 
The  amended  return  only  showed  more  definitely  what  had  been  done 
and  was  not  equivalent  to  the  service  of  a  new  return.  We  do  not 
believe  there  was  any  error  in  this  action.  See  article  654,  Whitens 
Ann.  Crim.  Proc.,  Williams  v.  State,  29  Texas  Crim.  App.,  89;  Wig- 
gins V.  State,  12  Texas  Crim.  Ct.  Rep.,  195. 

Following  appellant's  brief  in  discussing  the  assignments  of  error, 
we  come  to  his  fourth  assignment,  which  embraces  the  13th,  14th,  16th 
and  17th  grounds  of  the  motion  for  new  trial,  and  relates  to  the  admis- 
sion by  the  court  of  the  testimony  of  the  witness  Mrs.  Annie  Foster, 
Mrs.  Dr.  Pickett,  Mrs.  Valentine,  and  Mrs.  C.  E.  McPherson.  The 
following  proceedings  were  had  with  reference  to  witness  Mrs.  Foster. 
"Q.  What,  if  anything,  did  Mrs.  Rice  say  with  reference  to  whether 
she  was  going  to  live  or  die?  A.  She  said,  I  am  going  to  die,  I 
want  my  children.'  Q.  What  was  the  first  thing  Mrs.  Rice  said  to 
defendant?  She  said,  *Go  away.  Ward.'  Q.  What  did  she  say  with 
reference  to  the  cause  of  her  suffering?  A.  She  said,  she  had  used 
the  syringe.  Q.  Was  Mr.  Rice  present  then?  A.  I  think  so.  She 
said  she  had  used  the  syringe,  and  she  had  gone  to  the  closet,  and 
that  she  cramped,  and  she  thought  she  could  hardly  walk  back,  and 
when  she  came  back  she  lay  on  the  bed  thinking  she  would  get  better. 
She  did  not,  and  she  got  up,  and  called  for  help.  Q.  What  if  any- 
thing did  she  say  to  defendant,  or  in  his  presence  there  about  being 
poisoned?  What  else  did  she  say,  if  anything,  just,  what  you  heard. 
A.  When  I  came  back  in  the  room  at  one  time  I  went  to  her  and 
put  a  cloth  on  her,  and  she  said,  ^ou  know  you  did  it.'  Q.  Who 
was  she  talking  to,  who  was  there  present?  A.  Mr.  Rice  was  sitting 
there  by  her,  she  had  been  addressing  him  since  he  came  into  the 
room.  She  said,  TTou  know  you  did  it.  No  longer  than  this  morn- 
ing you  asked  me  if  I  used  the  syringe  every  day/  Q.  What,  if 
anything,  was  the  language  you  heard  Mrs.  Rice  say  to  defendant  when 
he  came  an.  A.  She  said,  ^Qo  away,  Ward,  go  away,  you  know  you 
did  it.'"  The  questions  and  answers  were  objected  to,  for  the  reason 
that  the  testimony  was  hearsay,  that  no  proper  predicate  had  been  laid 
to  offer  the  same  as  a  part  of  the  dying  declaration  or  as  a  part  of 
the  res  gestae;  and  because  the  answer  of  the  witness  as  to  what  Mrs. 
Rice  said  to  defendant  or  in  his  presence,  i.e.,  the  answer,  'TTou  know 
you  did  it.  No  longer  than  this  morning  you  asked  me  if  I  used 
the  syringe  every  day,  and  the  answer,  *'Go  away.  Ward,  go  away, 
you  know  you  did  it,"  were  the  conclusions  and  the  opinion  of  the 
deceased.  And  further,  that  it  did  not  involve  the  accusation  against 
defendant  of  having  administered  poison  to  the  deceased,  it  not  being 
made  to  appear  that  defendant  knew  what  deceased  was  talking  about, 
and  defendant  was  not  called  on  to  make  response  of  any  character 
at  that  time.     And  further,  that  any  act  or  words  of  deceased  indi- 
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eating  aversion  or  ill  will  toward  defendant,  would  throw  no  light 
at  all  on  the  issues  of  the  case,  but  would  be  an  act  and  declaration 
that  he  could  not  control,  highly  prejudicial  and  injurious  to  defend- 
ant and  calculated  to  prejudice  the  jury  against  him.    And  in  part 
the  same  questions  were  propounded  to  the  witness  Mrs.  Pickett,  and 
the   same   objections  were   urged.     The   court   allowed   this   last  bill 
with  the  explanation,  that  it  was  admissible  as  a  part  of  the  res  gestae, 
and  also  as  a  shorthand  rendering  of  the  facts.    And    in    part   the 
same  questions  were  propounded  and  answers  made  by  Mrs.  Valentine, 
and  the  same  objections  urged,  as  also  the  witness  Mrs.  McPherson. 
In  our  opinion,  it  suflSciently  appears  that  appellant  was  present  at 
the  time  tlie  transactions  occurred  about  which  these  witnesses  testi- 
fied.    At  any  rate  it  does  not  appear  that  he  was  not  present.    Nor 
does  it  appear  that  the  transaction  did  not  occur  sufficiently  near  in 
point  of  time  to  constitute  a  part  of  the  res  gestae.     Nor  is  the  idea 
excluded  that  same  may  have  been  admissible  as  dying  declarations. 
Aside  from,  the  fact  that  the  State  urges  that  said  testimony  was 
admissible  as  in  the  nature  of  confessions    by    appellant    to    charges 
made  by  deceased,  that  is,  in  the  nature  of  accusations  against  him  to 
which  he  made  no  reply,  which  under  the  authorities  might  be  taken 
as  a  confession,  we  think  the  declaration  made  by  deceased,  "I  am 
going  to  die,  I  want  my  children,*'  was  a  sufficient  manifestation  of 
her  consciousness  of  approaching  death.    We  believe  furthermore,  that 
it  was  competent  for  the  deceased  to  have  stated  that  her  death  was 
caused  by  poison  administered  through  the  syringe.     This  would  be 
admissible  as  a  dying  declaration.     In  that  connection  it  appears  that 
she  charged  her  husband  with  the  administration  of  the  poison,  and 
it  was  a  matter  that  he  would  be  called  upon  to  answer,  and  his  fail- 
ure to  do  so  might  be  taken  as  in  the  nature  of  a  confession.    We 
think  this  matter  occurred  sufficiently  near  in  point  of  time  to  the 
administration  of  the  drug,  to  have  constituted  it  a  part  of  the  res 
gestae.    We  do  not  believe  it  required  her  to  be  an  expert  in  order 
to  be  able  to  know  that  poison  was  administered  to  her  through  a 
syringe  into  her  rectum.     It  was  the  statement  of  a  fact  which,  with- 
out any  personal  experience,  or  any  expert  knowledge  she  might  state, 
Castner  v.  Sliker,  33  N.  J.  L.,  95.     The  fact  that  she  accused  her 
husband  with  the  administration  of  the  drug    through    the    syringe 
miglit  be  an  opinion  or  conclusion  of  deceased  and  not*  a  fact  within 
her  knowledge.     But  this,  it  occurs  to  us,  would  be  admissible,  upon 
tlie  ground  that  it  was  a  charge  directed  against  him,  and  which  he 
was  called  upon  to  answer;  and  the  fact  that  he  did  not,  might  be 
taken  as  a  circumstance  against  him,   suggestive  of  a  consciousness 
of  guilt.    It  appears  to  us  that  all  of  this  testimony  from  one  point 
of  view  or  another  was  admissible. 

By  bills  numbers  18,  20  and  21,  which  are  treated  under  the  same 
numbers  in  appellant's  motion  for  new  trial,  he  raises  the  question  as 
to  the  admissibility  of  the  testimony  of  Mrs.  C.  E.  McPherson.  J.  H. 
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Bowman,  and  Will  Gant.  This  testimony  was  admitted  over  appel- 
lant's objection,  and  may  be  summed  up  as  follows:  "Q.  While 
you  were  holding  the  bottle  of  medicine  in  the  presence  of  the  defend- 
ant, did  you  hear  Mrs.  Rice  make  any  statement?  A.  Yes,  sir. 
Q.  What  was  it?  A.  Deceased  said,  "Will,  I  am  poisoned.  I  was 
poisoned  through  the  syringe.^  Deceased  said  to  defendant,  "What  did 
you  do  with  the  bottle  of  strychnine  you  had  in  your  vest  pocket,' 
and  he  said  'I  never  had  it/  She  replied,  *Yes,  you  did  have  strych- 
nine. My  maker  in  Heaven  knows  I  am  telling  the  truth.'*'  This 
character  of  testimony  was  objected  to  on  the  ground  that  it  involved 
declarations  or  conclusions  and  opinions  of  the  deceased,  and  in  so 
far  as  it  involved  any  statement  of  an  accusation  by  defendant  against 
deceased  concerning  or  relating  to  any  circumstance  in  connection  with 
the  case,  it  would  appear  that  there  was  an  explicit  and  positive  denial 
on  the  part  of  the  defendant,  and  that  said  statement  was  therefore 
inadmissible  for  all  of  the  above  reasons.  The  court  overruled  the 
objections,  and  defendant  reserved  an  exception.  The  court  in  some 
of  the  bills  refers  to  the  testimony  of  some  of  the  witnesses  found  in 
the  statement  of  facts.  In  support  of  appellant's  contention  he  refers 
us  to  Low  V.  State  (Tenn.),  65  S.  W.  Rep.,  401;  which  cites  Kendrick 
V.  State,  9  Hump.  (Tenn.),  723,  and  Deathridge  v.  State,  1  Snead 
(Tenn.),  80.  These  cases,  especially  the  one  first  mentioned,  support 
appellant's  proposition:  That  is,  the  court  says:  "If  a  man  be  accused 
of  an  offense,  and  hearing  the  accusation  neither  admits  nor  denies 
it  when  he  knows  the  truth  and  may  speak,  proof  of  the  imputation 
having  been  made  and  of  his  silence,  is  competent,  as  an  implied 
admission  or  circumstance  tending  to  show  his  guilt.  But  if  he  make 
positive  denial,  the  imputation  constitutes  a  mere  unsworn  charge, 
and  proof  of  it  has  no  legal  force  or  competency."  It  does  not  appear 
from  said  cases  that  it  was  sought  to  introduce  said  testimony  either 
as  a  dying  declaration  or  as  res  gestae.  For  ought  that  appears,  its 
introduction  was  insisted  upon  solely  as  in  the  nature  of  a  confession 
by  the  prisoner.  We  believe  the  action  of  the  court,  as  presented  in  the 
case,  was  correct.  But  it  does  not  follow  that  this  character  of  testi- 
mony, if  it  was  a  dying  declaration  or  was  res  gestae  of  the  offense, 
that  the  court  should  have  excluded  it.  We  would  observe  that  the 
bills  presenting  the  question  in  this  case  do  not  exclude  the  idea  that 
such  testimony  may  have  been  admissible,  and  may  have  been  ad- 
mitted by  the  court,  on  the  ground  that  the  same  was  either  a  dying 
declaration  of  deceased  or  res  geoise.  Under  our  rule  of  practice  the 
bill  of  exceptions  should  show  affirmatively  the  error  of  the  court. 
That  is,  it  should  exclude  the  idea  that  the  testimony  was  inadmissible 
for  any  reason.  Here  one  of  the  bills  shows  that  these  expressions  of 
deceased  were  made  after  she  was  stricken  and  before  her  death.  The 
statement  of  facts,  which  is  referred  to,  shows  that  deceased  lived 
about  an  hour  after  she  was  stricken,  and  that  she  was  stricken  almost 
immediately  after  she  used  the  syringe  in  the  closet.  The  statement 
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of  facts  also  shows  that  at  the  time  she  made  the  statement  she  was 
conscious  of  approaching  death.  She  exclaimed  that  she  was  poisoned 
from  tlie  use  of  the  syringe.  She  in  effect  charges  that  her  husband 
had  poisoned  her  by  placing  strychnine  in  the  syringe,  and  she  de- 
manded to  know  what  he  had  done  with  the  strychnine  he  had  that 
morning.  This  occurs  to  us  to  be  a  dying  declaration  as  to  the  cause 
of  her  death,  and  was  admissible  as  such.  Besides,  in  point  of  time 
it  was  proximate  to  the  use  of  the  syringe;  that  is,  the  expressions 
were  used  almost  immediately  after  deceased  gave  the  alarm  and  the 
neighbors  gathered  in  less  than  an  hour,  and  evidently  within  thirty 
minutes  from  the  time  when,  according  to  the  State's  theory,  the 
strychnine  was  administered,  she  uttered  the  expression.  We  take  it, 
the  language  used  by  deceased  was  to  the  effect,  ^^I  am  poisoned  through 
the  syringe;  the  poison  was  placed  in  the  syringe  by  you  (appellant).'' 
This  looks  very  much  like  res  gestae.  Notwithstanding  this  testimony 
may  not  have  been  admissible  as  a  confession,  because  defendant  de- 
nied the  accusation  and  did  not  merely  remain  silent  and  thus  tacitly 
admit  the  charge,  yet  it  occurs  to  us  that  the  same  was  admissible  upon 
one  or  both  propositions  that  it  was  a  dying  declaration  or  res  gestae. 
Certainly  the  bills  of  exception  do  not  exclude  the  idea  that  the  court 
may  have  properly  admitted  this  testimony  upon  one  or  both  of  said 
grounds. 

Appellant's  seventh  assignment  of  error  questions  the  action  of 
the  court  as  to  tlie  admission  of  certain  testimony  of  the  witnesses 
Drs.  Jas.  Pickett  and  J.  M.  Townes.  Both  of  these  witnesses  were 
permitted  to  give  their  opinion  as  to  the  cause  of  the  death  of  deceased, 
and  both  attributed  it  to  strychnine  poison.  Both  of  said  witnesses 
testified  that  they  had  never  before  come  in  contact  with  a  case  of 
strychnine  poison  in  tlieir  practice,  though  both  were  graduates  of 
schools,  of  medicine  and  had  practiced  medicine  a  number  of  years : 
that  all  of  their  knowledge  as  to  strychnine  poison  was  such  as  had 
been  acquired  from  reading  the  books  and  study  and  from  what  they 
had  been  taught  in  school.  This  was  objected  to  on  the  ground  that 
it  was  hearsay  and  incompetent;  that  said  witnesses  could  not  be 
considered  as  experts.  In  support  of  appellant's  contention  we  are 
referred  to  Burt's  case,  38  Texas  Crim.  Eep.,  397 ;  and  Boyle  v.  State, 
67  Wis.,  472;  Soquet  v.  State  (Wis.),  40  N.  W.,  391.  Burt's  case 
is  simply  authority  for  the  proposition  that  medical  books  cannot  be 
read  to  the  jury  in  the  trial  of  an  accused.  Nor  could  they  be  used 
as  evidence  before  the  jury.  Soquef s  case,  supra,  is  authority  directly 
in  support  of  appellant's  proposition;  but  the  facts  of  that  case  were 
very  dissimilar  to  the  facts  of  this  case.  In  that  case,  neither  of 
the  experts  were  graduates  of  schools  of  medicine.  There  was  no 
postmortem  examination  of  the  deceased,  and  no  analysis  of  the  stomach 
or  rectum.  There,  the  death  occurred  fifteen  years  before  the  trial, 
and  the  cause  of  death  was  a  question  in  dispute.  It  was  there  held 
that  the  two  physicians  could  not  testify  as  experts  to  the  symptoms 
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of  arseni^l  poison,  neither  having  had  any  experience  with  eases  of 
arsenical  poison.  Here,  there  was  a  postmortem  examination:  the 
stomach  and  rectum  having  been  examined  and  traces  of  strychnine 
found  therein.  Both  experts  were  graduates  of  schools  of  medicine 
and  had  had  a  number  of  years  of  practice.  So  we  do  not  believe  said 
case,  which  appears  to  stand  alone,  can  be  invoked  in  this  case.  The 
authorities  on  this  subject  appear  to  hold  the  rule  to  be  thus:  "A 
witness  may  be  competent  to  testify  as  an  expert,  although  he  has  had 
no  practical  experience  on  the  subject  of  inquiry,  but  has  derived  his 
knowledge  and  information  solely  from  study  and  reading  of  books 
dealing  with  the  subject  under  investigation.^^  See  6,  Ency.  of 
Evidence,  p.  634,  sub.  5,  and  note  59;  2,  Elliott  on  Evidence, 
sec.  1039;  Seibert  et  al.  v.  Peo.,  143  111.,  571;  State  v.  Wood,  53  New 
Hamp.,  484;  State  v.  Terrell,  12  Richardson  (So.  Car.),  321.  Under 
the  rule  laid  down  by  these  authorities,  the  testimony  was  admissible. 
Nor,  in  our  opinion,  does  this  militate  against  the  proposition  an- 
noimced  in  Burt's  case,  supra,  to  the  eflfect  that  medical  works  cannot 
be  read  to  the  jury  either  as  evidence  or  as  argument.  A  man  may 
become  an  expert  from  his  knowledge  of  the  human  system  and  from 
his  knowledge  of  strychnine  as  a  poison,  without  having  ever  attended 
a  case  of  poison  by  strychnine.  A  man  may  become  an  expert  from 
scientific  investigation  without  any  practical  experience.  At  any  rate, 
we  hold  on  this  question  with  the  great  weight  of  authority.  We  do 
not  believe  there  is  any  real  antagonism  between  the  view  taken  and 
the  Soquet  case  when  we  examine  the  facts  of  that  case. 

By  bills  of  exception  Nos.  25  and  25a,  appellant  questions  the 
action  of  the  court  admitting  testimony  of  Dr.  Townes,  as  follows: 
"She  stated  that  she  (deceased)  had  been  poisoned,  and  that  the  poison 
was  put  in  a  syringe,  and  that  he  (defendant)  did  if  To  the  admis- 
sion of  which  statement  defendant  objected  for  the  reason  that  they 
were  mere  expressions  of  opinion  and  conjectures  of  deceased;  and 
that  the  testimony  was  hearsay,  and  no  predicate  had  been  laid  for 
its  admission  as  dying  declarations,  and  the  matters  testified  to  were 
in  no  sense  statements  of  facts,  and  were  statements  that  deceased 
could  not  and  would  not  have  been  allowed  to  testify  to  had  she  been 
on  the  stand;  and  even  if  admissible  on  the  groimd  that  they  were 
dying  declarations  and  a  part  of  the  res  gest»,  in  that  event  they  would 
not  be  proper  evidence,  for  the  reason  that  the  statements  were  mere 
expressions  of  opinion  and  conjecture,  and  such  evidence  was  abso- 
lutely inadmissible  for  any  purpose,  and  which  should  not  have  been 
admitted  in  evidence  to  form  the  basis  for  the  State's  case,  and  to 
be  used  by  the  jury  against  him.  Of  course,  if  it  appeared  from  the 
bills  of  exception  that  the  statement  of  deceased  was  a  mere  conclusion 
or  opinion,  and  not  the  statement  of  a  fact  within  deceased's  knowl- 
edge, then  it  would  not  be  admissible  either  as  a  dying  declaration  or 
as  res  gestae.  But  we  understand  from  the  bills  that  deceased  declared 
appellant  put  strychnine  in  the  syringe,  and  the  environments  are  not 
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shown  so  as  to  superinduce  the  conclusion  that  it  was  a  mere  matter 
of  opinion.  Nor  is  the  idea  excluded  that  this  testimony  may  have 
been  admissible  as  in  the  nature  of  a  confession  by  appellant.  The 
objection  urged  to  the  admission  of  the  testimony  was,  that  it  was 
not  claimed  by  deceased  at  tlie  time  or  by  the  State  on  the  trial,  that 
deceased  saw  defendant  put  anything  in  the  syringe  or  had  such  knowl- 
edge from  any  source  whatever.  This  is  not  the  statement  of  a  fact, 
as  we  understand  it,  in  connection  with  this  testimony,  but  was  an 
objection  urged.  In  the  last  bill  of  exceptions  on  this  subject,  we 
note  that  appellant  insists  that  said  testimony  was  not  admissible  as 
dying  declarations  or  a  part  of  the  res  gestsB,  on  the  ground  that  the 
statements  were  mere  expressions  of  opinion  and  conjecture-  In  this 
connection  we  note  that  the  court  approved  the  bill  with  the  explana- 
tion, that  the  statement  was  made  in  the  presence  of  the  defendant, 
and  evidently  in  his  hearing.  As  heretofore  suggested,  if  the  testi- 
mony was  not  admissible  as  dying  declaration  or  res  gestae,  then  so  far 
as  the  bill  is  concerned,  the  same  was  admissible  as  in  the  nature  of 
a  confession  of  appellant  predicated  on  his  silence  under  the  charge. 
However,  as  heretofore  stated,  we  do  not  agree  that  the  bill  shows 
that  it  was  a  mere  conclusion  or  opinion  of  the  witness,  but  as  pre- 
sented, shows  the  statement  of  a  fact  of  which  the  witness  appears 
to  have  had  knowledge. 

We  are  inclined  to  the  opinion  that  the  court  should  not  have  per- 
mitted the  witness,  Dr.  Townes,  to  testify  that  deceased  was  a  lady 
of  average  intelligence.  This  does  not  occur  to  us  to  be  material^  and 
we  do  not  believe  it  should  have  been  admitted,  as  it  might  serve  the 
purpose  with  the  jury  of  adding  weight  to  the  statement  made  by 
deceased. 

Appellant  also  objected  to  the  testimony  of  Mrs.  OUie  ShanHin, 
to  the  effect  that  one  time  she  maintained  improper  relations  with 
the  defendant;  that  such  intimacy  extended  over  a  period  of  about 
one  and  one-half  years;  and  was  shown  to  have  ceased  about  two  years 
prior  to  the  death  of  deceased.  This  was  objected  to  as  being  too 
remote.  The  relations  between  appellant  and  witness  having  ceased 
long  prior  to  the  death  of  the  deceased,  and  such  testimony  not  being 
material  was  calculated  to  prejudice  the  jury  against  defendant.  If 
the  theory  of  the  State  is  correct,  the  disagreements  between  appel- 
lant and  his  wife,  and  their  ill  feelings  toward  each  other,  and  his 
desire  to  get  rid  of  her,  was  occasioned  by  appellant's  immoralities  * 
with  this  woman,  and  subsequently  with  Nellie  Long.  We  are  in- 
clined to  believe  that  said  testimony  was  admissible  as  tending  to  show 
the  occasion  of  ill  feeling  of  appellant  toward  his  wife  and  the  begin- 
ning thereof.     White's  Crim.  Proc.,  sec.  1073,  sub.  2. 

The  court  refused  to  admit  the  testimony  of  Mrs.  Gray  to  the  effect 
that  deceased  told  witness  a  short  time  before  her  death  that  she  was 
seized  with  a  fit  or  fainting  spell  on  the  gallery  sometime  before  the 
conversation  narrated,  and  fell  on  the  floor,  and  knocked  some  of  her 
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teeth  out.  This  character  of  testimony  is  admissible  where  it  woidd 
tend  to  solve  some  controverted  issue  in  the  case.  While  this  testi- 
mony is  rather  remote,  still  it  being  a  case  of  circumstantial  evidence, 
we  are  inclined  to  the  view  that  it  was  admissible.  However,  its  rejec- 
tion is  not  of  that  material  character  as  of  itself  would  cause  a  re- 
versal. 

Appellant  complains  of  the  courts  charge,  as  follows :  "Among  other 
things,  because  the  court  failed  to  limit  the  testimony  of  the  witness, 
HoUoway,  as  to  what  was  said  to  him  by  State's  witness,  Nellie  Long, 
for  the  reason,  that  the  proper  predicate  had  been  laid,  to  impeach  said 
witness  Nellie  Long,  and  the  testimony  of  defendant's  witness,  Hol- 
loway,  was  highly  important  on  that  issue.  The  jury  should  have  been 
instructed  that  it  was  to  be  considered  by  them  as  affecting  the  credi- 
bility of  said  witness,  Nellie  Long,  as  going  to  the  weight  of  her 
testimony,  and  that  under  no  circumstances  should  it  be  considered  by 
them  as  a  criminative  fact  and  circumstance  against  defendant.''  We 
understand  the  rule  to  be  that  it  is  only  the  duty  of  the  court  to  limit 
testimony  to  a  certain  purpose  when  the  jury  are  liable  to  appropriate 
it  to  some  other  purpose  harmful  to  appellant.  It  does  not  occur 
to  us  that  the  testimony  of  this  witness  in  impeachment  of  Nellie 
Long  was  liable  to  be  used  by  the  jury  for  any  other  purpose  except 
impeaching  testimony.  The  only  question  of  difference  bietween  the 
witnesses  was  as  to  the  time  when  the  conversation  should  have  oc- 
curred, and  as  to  the  amount  which  the  witness  knew  appellant  paid 
to  Nellie  Long  at  any  one  time.  The  fact  that  there  was  no  con- 
troversy about  the  matter  of  the  conversation,  but  that  the  witnesses 
only  differed  as  to  the  time  when  it  should  have  occurred,  certainly 
was  not  calculated  to  be  appropriated  by  the  jury  as  a  criminative 
fact  against  appellant.  Evidently  without  an  instruction  they  would 
have  understood  that  this  question  of  time  was  merely  introduced  to 
discredit  the  witness.  The  same  observations  may  be  made  with  refer- 
ence to  the  amount  of  money  which  the  witness  may  have  stated  she 
knew  appellant  gave  to  Nellie  Long  at  any  one  time:  whether  it  was 
$15  or  $300  would  make  no  difference. 

In  the  general  definitions  of  the  court  on  murder  and  manslaughter 
in  paragraphs  8  to  12  inclusive,  appellant  singles  out  certain  language 
of  the  court  which  he  insists  is  a  charge  upon  the  weight  of  testimony, 
in  that  the  charge  assumed  deceased  was  killed  by  poison,  and  that 
appellant  did  the  act.  We  have  examined  said  charge,  and  it  is  taken 
from  the  stereotype-charges  defining  malice  and  murder ;  and  we  do  not 
believe  the  same  is  subject  to  the  criticisms  indulged  by  coimsel. 

The  13th  paragraph  of  the  court's  charge  is,  as  follows:  "On  the 
other  hand,  if  you  believe  from  the  evidence  or  the  want  of  it,  that 
the  defendant,  D.  R.  Rice,  did  not  place  the  strychnine  poison  in  the 
syringe,  if  any  was  placed  therein,  with  the  intent  that  it  should  be 
injected  into  the  rectum,  bowels  and  body  of  Amanda  Rice,  and  with 
the  intent  then  and  there  thereby  to  kill  the  said  Amanda  Rice;  or 
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if  you  believe  that  said  Amanda  Bice  was  poisoned  by  strychnine,  but 
that  defendant  did  not  place  the  said  strychnine  poison  in  said  syringe, 
or  if  he  did  place  said  strychnine  in  said  syringe,  but  did  not  do  so 
with  the  intent  to  poison  and  kill  said  Amanda  Bice,  as  alleged  in 
the  indictment;  or  if  Amanda  Bice  did  not  die  by  strychnine  poison; 
or  if  you  believe  that  Amanda  Bice  committed  suicide,  or  that  she 
died  from  other  causes  than  said  poison  administered  by  defendant 
with  intent  to  kill. her  as  alleged  in  the  indictment,  or  if  you  believe 
either  of  these  propositions,  then  you  will  acquit  the  defendant;  or 
if  you  have  a  reasonable  doubt  of  either  of  these  propositions,  you  will 
give  the  defendant  the  benefit  of  such  doubt  and  find  him  not  guilty." 
This  is  objected  to  by  appellant  on  the  ground  that  the  same  shifts 
the  burden  from  the  State  to  the  defendant.     In  support  of  his  con- 
tention appellant  refers  us  to  Moore  v.  State,  28  Texas  Grim.  App., 
377;  and  Johnson  v.   State,  29   Texas   Grim.  App.,  150.    The  only 
difference  between  this  charge  and  the  one  in  Johnson's  case,  is  that 
it  closes  with  the  charge  on  reasonable  doubt  in  favor  of  appellant 
upon  either  of  such  propositions.     The  court  had  previousl}'  in  the 
twelfth  paragraph  given  the  jury  the  converse  of  this  proposition;  that 
is,  had  required  the  jury  to  believe  beyond  a  reasonable  doubt  that 
defendant  with  his  express  malice  placed  or  caused  to  be  placed  in 
a  syringe  poison,  known  as  strychnine,  etc.,  with  intent  that  the  same 
should  be  used  by  his  wife,  Amanda  Bice,  in  taking  or  receiving  an 
injection  of  water  into  the  rectum,  which  he  knew  that  she  used  every 
morning,  with  intent  then  and  there  to  cause  the  death  of  said  Amanda 
Bice,  and  that  she  did  inject  the  same  into  her  rectum  and  bowels, 
which  caused  her  death,  then  to  find  him  guilty  of  murder  in  the  first 
degree,  etc.     Paragraph  13  of  the  charge  was  intended  to  to  be  in 
favor  of  appellant,  and  its  purpose  was  to  instruct  the  jury  that,  if 
they  entertained  a  reasonable  doubt  that  defendant  placed  the  strych- 
nine in  the  syringe  with  intent  that  the  same  should  be  injected  into 
the  rectum  of  deceased  to  acquit  him;  or  if  they  entertained  a  reason- 
able  doubt  as   to   defendant  having   placed   said   strychnine   in   said 
syringe,  or  if  he  did  so,  and  they  entertained  a  reasonable  doubt  of 
his  intent  by  that  means  to  poison  and  kill  said  Amanda  Bice;  or  if 
they  entertained  a  reasonable  doubt  as  to  whether  Amanda  Bice  died 
by  strychnine  poison,  or  if  they  entertained  a  reasonable  doubt  whether 
she  committed  suicide,  or  died  from  other  causes  than  said  poison  ad- 
ministered by  appellant  with  intent  to  kill  her,  to  acquit  him.     Now, 
it  may  be  said  that  this  charge  is  not  artistically  drawn,  but  coupled 
as  it  is  with  the  reasonable  doubt  contained    and    embraced    directly 
in  said  charge,  we  do  not  believe  it  comes  within  the  proposition  an- 
nounced in  Johnson's  ease.     See  the  opinion  of  the  majority  of  the 
court  in  Edens  v.  State,  55  S.  W.  Bep.,  815 ;  Hull  v.  State,  10  Texas 
Ct.  Bep.,  331;  Adams  v.  State,  decided  at  Tyler  Term,  1905.     In  this 
connection,  it  is  insisted  that  that  portion  of  said  paragraph  13,  which 
instnioted  the  jury,  that  they  would  acquit  defendant  if  they  believed 
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from  the  want  of  evidence,  etc.  We  do  not  believe  that  the  same  in 
the  connection  in  which  it  was  given,  was  calculated  to  injure  appel- 
lants rights.  Of  course,  the  jury  thoroughly  understood  that  they 
could  only  convict  appellant  on  evidence  of  his  guilt.  The  statement 
of  the  court  in  paragraph  13  to  the  jury,  in  eflEect  that  if  they  believed 
from  the  evidence,  or  the  want  of  it,  that  defendant  did  not  do  any 
of  the  enumerated  acts,  or  if  they  had  a  reasonable  doubt,  either  from 
the  evidence,  or  lack  of  evidence,  that  defendant  did  not  do  any  of 
the  enumerated  acts,  they  would  acquit — does  not,  as  it  occurs  to  us, 
impair  any  right  to  which  appellant  was  entitled.  This  was  a  charge 
given  in  favor  of  appellant  and  was  of  a  defensive  character.  We  do 
not  believe  the  authorities  cited  by  counsel  to  wit:  Moore  v.  State,  28 
Texas  Crim.  App.,  377;  Johnson  v.  State,  29  Texas  Crim.  App.,  150, 
are  in  point.  The  jury  were  informed  in  paragraph  12  of  the  court^s 
charge,  that  they  could  only  convict  appellant  if  they  believed  certain 
inculpatory  facts  stated  beyond  a  reasonable  doubt.  They  were  thus 
informed  how  they  were  to  reach  a  verdict  of  guilty.  Ajid  in  para- 
graph 13  they  were  plainly  told  if  they  had  a  reasonable  doubt  as 
to  any  of  the  enumerated  propositions,  either  from  evidence  or  the 
want  of  evidence,  they  would  acquit.  We  do  not  believe  said  charge 
properly  considered  in  its  relation  to  other  charges  given  by  the  court 
constituted  error. 

We  do  not  believe  that  appellant's  special  requested  instruction  num- 
ber 2  was  required  to  be  given.  In  view  of  the  court's  charge,  the 
propositions  announced  in  said  charge  number  2,  in  our  opinion,  were 
but  reiterations  of  defensive  matter  contained  in  the  court's  charge. 
Of  course,  if  paragraph  J  3  of  the  court's  charge  was  erroneous  in 
omitting  something  contained  in  said  special  charge,  then  the  same 
should  have  been  given.  But  if  we  are  correct  in  the  view  taken  of 
the  court's  charge  in  paragraph  13,  that  it  is  not  upon  the  weight  of 
testimony,  then  it  is  broad  and  comprehensive  enough  to  contain  all 
that  is  set  out  in  special  charge  number  2,  which  was  refused  by  the 
court. 

The  fourteenth  paragraph  of  the  court's  charge  on  circumstantial 
evidence  is  complained  of.  An  examination  of  said  charge  discloses 
that  it  is  in  the  ordinary  form  which  has  been  approved  by  this  court. 
However,  the  criticism  is  made  that  it  assumes  deceased  came  to  her 
death  by  poison,  which  appellant  contends  was  an  issue  of  fact  which 
should  have  been  left  to  the  jury;  that  is,  this  portion  of  the  charge 
is  criticised:  "The  facts  and  circumstances  proved  should  not  only  be 
consistent  with  the  guilt  of  the  accused  but  inconsistent  with  any 
other  reasonable  hypothesis  or  conclusion  than  that  of  defendant's  guilt 
and  producing  in  your  minds  a  reasonable  and  moral  certainty  that 
the  accused  and  no  other  person  did  commit  the  oflfense  charged  against 
him.''  It  is  insisted  that  this  language  conveys  the  idea  that  the 
offense  had  been  committed.  We  do  not  so  regard  the  charge.  On 
the  other  hand  we  believe  that  it  embraces  both  the  fact  of  the  com- 
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mission  of  an  offense  and  appellant's  guilty  connection  therewith. 
More  particularly  is  this  apparent  when  we  refer  to  other  portions  of 
the  court's  charge;  particularly  paragraph  number  12,  which  submits 
the  question  as  to  the  guilt  of  the  defendant,  and  what  it  was  neces- 
sary for  the  jury  to  find  in  order  to  declare  him  guilty. 

In  motion  for  new  trial  appellant  complains  of  the  following  por- 
tion of  the  court's  charge — ^which  appears  to  be  a  special  charge  given 
by  the  court,  but  it  does  not  appear  whether  it  was  at  the  request  of 
the  State  or  appellant,  and  seems  to  have  been  given  by  the  court  on 
his  own  motion,  to  wit:  "You  are  further  instructed  in  this  case  that 
the  State  has  introduced  evidence  before  you,  which  may,  in  your 
opinion,  tend  to  show  that  defendant  and  other  parties  acting  with 
him,  influenced  the  State's  witness,  Nellie  Long,  to  leave  the  State 
and  not  to  attend  the  trial  of  this  case.  You  are  instructed  that  you 
can  only  consider  such  evidence  or  testimony  for  the  purpose  for  which 
it  was  admitted;  that  is,  as  a  mere  circumstance  which  if  you  deem  it 
worthy  may  be  considered  by  you  with  other  evidence,  if  there  is  any, 
in  determining  whether  defendant  killed  Amanda  Rice  as  charged  in 
the  indictment,  and  if  so,  his  motive  in  so  doing.  You  cannot  and 
must  not  consider  it  for  any  other  purpose,  for  you  cannot  convict 
defendant  for  any  offense  other  than  that  named  in  the  indictment." 
Appellant  complains  of  said  charge  upon  the  following  grounds,  to  wit: 
"That  it  was  upon  the  weight  of  the  evidence,  and  in  effect  tells  the 
jury  that  they  will  consider  this  testimony  as  a  circumstance  together 
with  other  circumstances  in  determining  whether  or  not  defendant 
killed  deceased,  and  if  he  did,  they  will  again  consider  it  in  deter- 
mining what  his  motive  was  or  might  have  been;  and  that  it  unduly 
emphasizes  an  isolated  fact  occurring  long  after  the  death  of  appel- 
lant's wife  and  instructs  them  with  regard  thereto  in  passing  on  the 
guilt  or  innocence  of  the  defendant  on  the  particular  charge  made 
against  him;  that  it  is  upon  the  weight  of  the  evidence,  in  that  the 
jury  were  instructed  that  the  same  tended  to  show  that  defendant  pro- 
cured the  State's  witness,  Nellie  Long,  to  leave  the  State  and  not 
attend  the  trial  of  this  case,  when  all  the  testimony  shows  that  if 
there  was  any  procurement  by  the  defendant,  it  was  for  this  witness 
to  go  to  Dalhart,  Texas,  and  there  was  no  evidence  that  the  defendant 
did  not  know  Dalhart  was  in  the  State  of  Texas.  Further,  that  it 
was  on  the  weight  of  the  evidence  in  that  it  singled  out  a  fact  occurring 
long  after  the  homicide,  and  instructed  the  jury  that  they  could  con- 
sider the  same  in  determining  the  motive  of  the  defendant  at  the  time 
of  the  killing;  when  it  was  evident  that  the  circumstance  could  not 
possibly  have  been  in  appellant's  mind  at  the  time  of  the  alleged  homi- 
cide. Furthermore,  that  it  was  injurious  and  prejudicial  to  appellant, 
in  that  it  was  an  intimation  by  the  court  that  the  circumstance  of 
Nellie  Long  going  to  Dalhart  was  of  importance  in  determining  his 
motive:  in  other  words,  that  it  wa?  of  importance  in  corroboration  of 
her  statement  that  he  was  getting  her  away  to  live  with  him;  that 
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said  teAtimony  if  admissible  at  all^  was  admissible  as  original  and 
primary  evidence,  and  it  was  not  proper  for  the  court  to  tell  the  jury 
to  consider  it  upon  any  particular  phase  of  the  case."  It  occurs  to  us 
that  most,  if  not  all  the  objections  here  urged  to  the  charge,  are  well 
taken.  There  was  testimony  which  was  properly  introduced  against 
appellant,  for  the  purpose  of  showing  that  some  six  or  eight  months 
after  the  homicide,  and  after  appellant  knew  what  the  testimony  of 
Nellie  Long  would  be,  showing  acts  on  his  part  to  induce  her  to  leave 
the  State,  so  that  the  prosecution  might  be  deprived  of  her  testimony 
on  the  trial,  or  be  forced  to  continue  the  case  on  account  of  her  ab- 
sence. As  stated,  this  testimony  was  admissible  as  an  inculpatory  cir- 
cumstance against  appellant.  3  Rice  on  Evidence,  p.  219,  sec. 
158.  We  fail  to  see  how  there  was  any  danger  of  the  conviction  of 
appellant  for  the  offense  of  running  off  a  witness  whose  testimony  was 
against  him  on  this  trial;  or  that  the  same  could  have  been  used  by 
the  jury  for  any  purpose  except  as  a  circumstance  which  might  be  used 
by  the  jury  with  other  circumstances  (this  being  a  case  of  circum- 
stantial evidence)  to  show  appellant's  guilt.  Consequently,  the  court 
was  not  required  to  charge  upon  this  act  or  conduct  of  appellant  at 
all.  However,  the  charge  complained  of  singles  out  this  fact  and 
instructs  the  jury  that  they  may  consider  the  same  to  aid  them  in 
determining  whether  defendant  killed  Amanda  Rice,  as  charged  in 
the  indictment,  and  his  motive  in  so  doing.  In  the  first  place,  the 
court  had  no  right  to  single  out  this  isolated  fact  and  instruct  the 
jury  in  regard  thereto.  Whitens  Ann.  Code  Grim.  Proc.,  sec.  810,  and 
authorities  there  cited.  Certainly  there  was  no  authority  on  the  part 
of  the  court  to  tell  the  jury  that  they  might  consider  this  isolated 
fact,  done  long  after  the  homicide,  to  aid  them  in  determining  whether 
defendant  killed  his  wife.  True,  in  their  deliberations  they  might 
take  into  account  the  fact  that  long  after  the  homicide,  appellant  was 
guilty  of  suppressing  this  testimony,  and  might  regard  it  as  a  circum- 
stance having  more  or  less  bearing  on  appellant's  guilt  of  the  homicide. 
But  the  court  was  not  authorized  to  single  out  this  fact  and  tell  the 
jury  that  they  could  so  consider  it :  Much  less  was  the  court  authorized 
to  inform  the  jury  that  they  could  regard  this  fact  of  suppression 
or  attempted  suppression  of  the  testimony  of  Nellie  Long  as  bearing 
on  the  motive  which  may  have  actuated  appellant  in  taking  the  life 
of  his  deceased  wife.  It  happened  long  after  the  homicide,  and  of 
itself  could  not  have  constituted  the  motive  for  the  homicide.  How- 
ever, there  being  some  testimony  tending  to  show  that  the  homicide 
was  committed  in  order  that  he  might  live  with  Nellie  Long,  either 
as  his  wife  or  keptwoman,  this  testimony  that  he  attempted  to  get 
her  to  leave  the  State  might,  under  the  circumstances,  lead  the  jury 
to  believe  that  they  could  consider  this  in  connection  with  the  other 
facts  stated,  in  determining  appellant's  motive  in  connection  with  the 
homicide.  This  being  a  case  of  circumstantial  evidence,  and  the  court 
not  being  authorized  to  single  out  any  particular  circumstance  of  an 
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inculpatory  character  and  charge  upon  it,  and  the  court  having  errone- 
ously told  the  jury  that  they  could  consider  such  testimony  for  a  pur- 
pose not  authorized  by  law,  the  same  was  calculated  to  prove  prejudicial 
to  appellant  before  the  jury  in  passing  on  the  facts  and  circumstances 
of  the  case.  Of  course,  we  cannot  say  absolutely  that  the  charge  as 
considered  by  the  jury  proved  prejudicial  to  appellant;  but  we  believe 
that  under  the  circumstances,  it  was  calculated  to  impair  his  rights. 
Furthermore,  it  occurs  to  us  that  in  the  preface  of  this  charge,  it  was 
on  the  weight  of  testimony,  in  that  it  appears  to  assume  that  appellant 
influenced  the  State's  witness,  Nellie  Long,  to  leave  the  State,  and 
not  attend  the  trial  of  the  case.  This  was  a  fact  to  be  determined 
by  the  jury  and  should  have  been  left  without  any  suggestion  on  the 
part  of  the  court  to  be  determined  by  them.  We  hold  that  this  charge 
should  not  have  been  given.  We  would  observe  that  the  State  strenu- 
ously insists  the  same  charge  was  given  in  Morrison  v.  State,  40 
Texas  Grim.  Kep.,  473,  and  it  was  held  good,  and  that  it  is  applicable 
to  this  case.  To  our  minds  there  is  a  difference  between  the  two 
cases  as  to  the  facts.  There,  the  evidence  charged  upon  was  with 
reference  to  certain  forged  papers— deeds,  etc.,  to  be  used  by  him  in 
inducing  the  woman  to  marry  him,  on  account  of  which  it  is  claimed 
he  poisoned  his  wife.  These  papers  were  to  be  used  with  her  as  evi- 
dence of  his  being  a  man  of  character  and  property.  All  this  occurred 
prior  to  the  homicide.  In  this  case,  the  act  of  defendant  in  tampering 
with  the  witness  occurred  seven  or  eight  months  after  the  death  of 
his  wife,  and  shows  only  that  he  was  attempting  to  induce  this  wit- 
ness not  to  appear  and  testify  against  him.  In  the  Morrison  case, 
the  acts  of  forging  said  papers,  and  their  use  with  the  woman  to  marry 
whom  was  the  occasion  of  the  poisoning  of  his  wife,  was  evidently 
connected  with  his  motive.  Here,  the  conduct  of  appellant  occurred 
long  after  the  death  of  his  wife,  and  could  not  furnish  the  motive 
for  poisoning  her.  So^  in  our  opinion,  there  is  a  difference  between 
that  case  and  the  one  at  bar,  and  a  charge  that  might  be  applicable 
in  the  former  case  would  not  be  applicable  to  this  case.  Accordingly 
we  hold  that  the  charge  in  question  should  not  have  been  given,  and 
is  such  error  as  requires  a  reversal.  Terry  v.  State,  45  Texas  Crim.  Bep., 
264. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

DAVIDSON,  Presiding  Judge. — I  concur  in  the  reversal  of  the 
judgment.  I  am  further  of  the  opinion  that  the  judgment  should 
be  reversed  on  other  grounds.  Judge  Henderson  holds  the  evidence 
in  regard  to  the  statements  made  by  deceased  as  presented  in  the  bill 
of  exceptions  admissible,  and  intimates  rather  strongly  that  if  the 
bills  had  more  fully  presented  the  questions,  and  shown  the  facts  more 
in  detail,  these  statements  might  have  been  held  inadmissible  on  the 
ground  that  they  were  opinions  of  the  declarant  and  not  the  state- 
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ment«of  a  fact  This  leaves  the  question  open  for  another  trial  and 
in  such  condition  that  proper  bills  more  fully  presenting  these  matters 
would  or  might  require  a  reversal  in  case  of  another  conviction.  One 
of  these  bills  refers  to  the  statement  of  facts  for  a  more  complete 
statement.  As  I  view  these  bills  and  the  statements  of  deceased  as 
presented  in  them,  they  show  two  expressions  of  the  opinion  of  the 
deceased,  and  as  I  understand  the  statement  of  facts  as  contained  in 
the  record,  it  is  shown  that  they  are  but  her  opinions  and  not  the 
statement  of  a  fact.  In  fact  the  record  would  seem  to  exclude  that 
she  knew  whereof  she  spoke  and  could  not  have  known  that  appellant 
poisoned  her  by  placing  strychnine  in  the  syringe.  It  occurs  to  me, 
in  this  connection,  that  one  of  her  statements  contained  in  the  bill 
of  exceptions  to  the  eflEect  that  her  husband  had  strychnine  in  his 
pocket,  which  was  denied  by  him,  shows  that  she  was  drawing  a  con- 
clusion from  a  fact  denied  by  appellant;  and  it  further  shows  that  she 
did  not  know  the  fact  that  strychnine  was  placed  by  her  husband  in 
the  syringe,  but  that  it  was  her  opinion  only,  based  on  her  suspicion. 
I  believe  these  statements  should  have  been  excluded. 

Again,  I  do  not  believe  the  testimony  of  the  witness  Shanks  in 
regard  to  her  former  intimacy  of  an  illicit  nature  with  appellant  was 
admissible.  These  relations  had  ceased  two  years  prior  to  the  death 
of  deceased,  and  therefore  could  not  have  entered  into  any  motive  on 
his  part  or  inducement  to  dispose  of  his  wife.  She  had  been  discarded 
for  a  later  mistress,  and  the  one  around  which  this  case  seems  to  have 
hung  so  far  as  the  prosecution  is  concerned.  Whatever  of  feeling,  if 
any,  had  existed,  between  appellant  and  his  wife  in  regard  to  Shanks 
had  evidently  passed.  It  would  hardly  be  a  conclusion  in  the  most 
remote  degree  inferable  from  her  evidence  that  appellant  would  have 
been  induced  to  kill  his  wife.  This  evidence  was  illegal  and  of  course 
very  hurtful.  Had  the  State  offered  to  prove  appellanf s  general  bad 
reputation  for  chastity  or  immorality  along  the  line  indicated,  or  his 
reputation  in  that  respect,  it  would  have  been  clearly  inadmissible. 
The  State  could  not  have  put  his  reputation  in  evidence.  If  his  gen- 
eral reputation  in  this  respect  could  not  be  introduced,  it  would  hardly 
be  contended  that  specific  acts  proving  the  same  fact  could  be  intro- 
duced. Therefore,  I  believe  this  judgment  should  have  been  reversed 
for  these  additional  reasons. 

BROOKS,  Judge  (dissenting). — I  agree  with  the  opinion  of  Judge 
Henderson,  except  that  portion  which  reverses  the  case  on  the  court's 
charge  limiting  the  testimony  introduced  by  the  State  showing  that 
appellant  had  assisted  in  running  ofif  from  the  court,  Nell  Long,  one 
of  the  main  State's  witnesses.  The  opinion  says  this  testimony  was 
admissible,  but  there  should  not  have  been  any  limitation  of  its  con- 
sideration by  the  jury  in  the  charge  of  the  court.  I  am  at  a  loss  to 
know  how  a  limitation  of  evidence  to  one  or  more  specific  purposes 
could  have  injured  the  rights  of  appellant,  in  view  of  the  fact  that 
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without  such  limitation  in  the  court's  charge,  the  jury  could  have 
considered  said  testimony  for  any  and  all  purposes:  not  only  for  the 
purpose  for  which  the  court  limited  the  testimony,  but  for  any  other 
purpose  that  the  caprice  of  the  jury  might  have  suggested.  If  article  723, 
Code  Criminal  Procedure,  whrein  it  provides  that  no  case  shall  be  re- 
versed upon  erroneous  charge,  unless  such  error  was  calculated  to  injure 
the  rights  of  the  defendant, — is  not  a  meaningless  phrase,  then  the  charge 
under  consideration  certainly  comes  witli  the  purvdew  of  said  statute, 
I  do  not  understand  how  the  limitation  of  this  testimony  in  the  charge 
to  the  one  purpose  could  have  injured  the  rights  of  appellant.  As  I 
view  it,  this  charge  is  the  same  as  that  approved  by  this  court  .in  Mor- 
rison V.  State,  40  Texas  Crim.  Rep.,  473. 


Julio  Vela  v.  The  State. 

No.  3171.  Decided  April  11,  1906. 
1. — ^Assault  With  Intent  to  ICnrder— ^Former  Jeopardy — ^What  Plea  of  Should 
Contain. 
As  a  general  rule  the  plea  of  former  jeopardy  should  contain  the  pleadings  and 
judgment,  and  should  state  with  sufficient  fullness  those  matters  in  order  to  iden- 
tify the  case  on  trial  with  that  previously  tried  as  being  the  same  transaction  or  the 
identical  offense.  However,  this  is  not  required  unless  it  is  the  identical  case  on 
which  the  second  trial  is  had. 

S. — flame— Where  Prosecution  is  ITnder  Same  Indictment. 

Where  the  prosecution  is  under  the  identical  indictment  on  which  the  former 
trial  is  had,  the  pleadings  and  judgment  are  all  part  and  parcel  of  the  record  and 
before  the  court  and  need  not  be  specially  set  out  in  the  plea. 

8. — Same— Interlocutory  Judpsient — Collateral  Proceedins:. 

Where  a  judgment  discharging  the  jury  was  entered  in  D  County  and  the  case 
was  afterwards  transferred  on  change  of  venue  to  N  County,  it  was  not  a  final 
judgment  but  an  interlocutory  one,  nor  was  it  a  collateral  proceeding;  all  the 
parties  to  said  judgment  being  parties  to  the  trial  in  N.  County  under  the  same 
indictment. 

4. — Same — ^Time  of  Filing  Plea — ^BiU  of  Exceptions. 

In  pleas  of  this  character  the  statutes  have  not  provided  as  to  the  time  or  order 
of  filing  the  same;  nor  is  a  bill  of  exceptions  necessary  to  preserve  it. 

5. — Same — ^Discharge  of  Jury  in  Criminal  Case — ^Absence  of  Defendant. 

Where  appellant  was  indicted  in  one  county  and  his  case  was  transferred  on 
change  of  venue  to  another  county  after  the  jury  failed  to  agree  and  were  dis- 
charged by  the  court  in  the  absence  of  the  defendant  and  his  counsel,  and  appel- 
lant filed  his  plea  of  former  jeopardy  setting  up  the  facts  in  regard  to  the  former 
trial,  which  was  stricken  out  on  motion  of  the  State  because  a  copy  of  the  judg- 
ment discharging  the  jury  was  not  made  an  exhibit.  Held  error,  although  said 
judgment  recited  that  appellant  and  his  counsel  were  present  and  consented  to 
the  discharge  of  the  jury. 

Appeal  from  the  District  Court  of  Nueces  County.  Tried  below 
before  Hon.  Stanley  Welch. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder;  penalty, 
three  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 
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J.  E.  Yaniis,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Presiding  Judge. — Conviction  for  assault  to  murder, 
three  years  in  the  penitentiary  being  fixed  as  the  punishment.  Appel- 
lant was  indicted  in  Duval  County,  and  his  case  went  thence  on  change 
of  venue  to  Nueces  County.  Before  the  transfer  there  was  a  trial  in 
Duval  County,  in  which  the  jury  failed  to  agree,  after  being  out  some- 
thing over  twenty-four  hours,  and  were  discharged  by  the  court,  in 
the  absence  of  defendant  and  his  counsel.  However,  the  judgment  re- 
cites^ that  appellant  and  his  counsel  were  present  and  consented  to  the 
discharge  of  the  jury.  When  the  case  was  called  for  trial  in  Nueces 
County,  appellant  filed  his  plea  of  jeopardy,  setting  up  the  facts  in 
regard  to  the  former  trial;  and  further  that  neither  he  nor  his  counsel 
were  present  at  the  time  of  the  discharge,  and  were  not  consenting  to 
such  discharge.  A  motion  to  strike  out  was  filed  by  the  State  (which 
was  sustained  by  the  court),  because  a  copy  of  the  judgment  discharg- 
ing the  jury  was  not  made  an  exhibit.  And  further  because  said  plea 
was  a  collateral  attack  upon  an  existing  and  binding  judgment  of  a 
court  of  record,  not  appealed  from  but  still  in  force;  and  that  it  was 
an  attempt  to  contradict  the  terms  of  the  judgment  of  the  District 
Court  of  Duval  County,  subsequent  to  the  adjournment  of  the  term, 
at  which  said  judgment  was  entered,  and  from  which  no  ai)peal  had 
been  taken. 

As  a  general  rule  the  plea  of  jeopardy  should  contain  the  pleadings 
and  judgment,  and  should  state  with  sufiicient  fullness  those  matters 
in  order  to  identify  the  case  on  trial  with  that  previously  tried,  as 
being  the  same  transaction,  or  the  identical  offense.  However,  that  is 
usually  the  case  only  where  the  case  in  hand  is  not  under  the  identical 
indictment  or  information  as  that  previously  tried.  In  other  words, 
the  plea  of  jeopardy  to  be  sufficient  must  set  out  the  indictment  or 
information,  unless  it  is  the  identical  one  on  which  the  second  trial  is 
had;  and  also  the  judgment  of  the  former  case,  and  must  allege,  and 
the  proof  show  the  identity  of  the  party  and  the  identity  of  the  offense. 
And  this  predicate,  upon  the  dismissal  of  the  first  transaction,  to 
be  sufficient,  the  plea  must  contain  the  motion  to  dismiss  and  tlie  judg- 
ment predicated  on  the  motion.  But  that  rule  does  not  obtain  where 
the  prosecution  is  under  the  identical  indictment  on  which  the  former 
trial  was  had.  Where  this  is  the  case,  the  matters  are  all  part  and 
parcel  of  the  record,  and  is  before  the  court.  This  question  is  some- 
times found  in  case  where  a  party  has  been  acquitted  of  the  higher 
grade  of  the  offense,  and  convicted  of  the  lesser.  It  would  not  be  neces- 
sary under  that  peculiar  combination  of  facts  for  the  appellant  to 
allege,  upon  the  second  trial,  that  he  had  been  acquitted  of  the  higher 
grades  of  offense.  It  is  a  part  of  the  case  itself.  It  is  known  to  the 
court,  and  is  a  part  of  the  record  under  that  particular  indictment  and 
proceeding.  The  judgment  rendered  in  Duval  County  was  an  inter- 
locutory judgment;  was  had  in  the  trial  under  this  identical  indict- 
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ment.  It  was  not  a  final  judgment  but  an  interlocutory  one.  Xor 
was  it  a  collateral  proceeding.  It  was  one  of  those  judgments  from 
which  an  appeal  could  not  have  been  prosecuted.  All  of  the  parties 
to  that  judgment  were  parties  to  the  trial  in  Nueces  County,  and 
under  the  same  indictment.  There  had  been  no  dismissal  of  the 
indictment  under  which  he  was  tried  in  Duval  County.  The  attack 
on  the  judgment,  therefore,  was  not  in  the  nature  of  a  collateral  pro- 
ceeding. It  was  the  case  itself.  All  of  the  orders  and  matters  occur- 
ring in  Duval  County  were  necessarily  a  part  of  the  transcript  on  the 
change  of  venue  from  Duval  to  Nueces  County,  and  formed  as  much 
a  part  of  the.  record  as  if  they  had  originated  in  Nueces  County.  In 
pleas  of  this  character,  our  statutes  have  not  provided  as  to  the  time 
or  order  of  filing  the  same.  It  has  been  held  that  it  was  not  necessary 
to  preserve  it  by  bill  of  exceptions.  Pizano  v.  State,  20  Texas  Crinu 
App.,  139;  Eust  v.  State,  31  Texas  Crim.  Eep.,  77.  If  the  judgment 
had  been  in  another  proceeding  than  under  the  present  indictment, 
perhaps  it  would  have  been  proper,  or  even  necessary  for  appellant 
to  have  made  exhibit,  or  in  some  way  have  set  out  the  judgment  on 
the  former  trial  on  this  question;  but  as  it  was  under  the  same  indict- 
ment and  the  same  proceeding  we  hold  that  it  was  not  necessary.  That 
being  a  part  of  the  case  it  was  sufficient  in  the  plea  to  set  out  the  fact 
that  the  jury  had  been  discharged  in  his  absence,  and  without  his  con- 
sent. If  the  facts  set  up  in  the  plea  are  true,  that  the  jury  was  dis- 
charged in  the  absence  of  the  defendant  in  Duval  Coimty,  the  plea 
of  jeopardy  was  well  taken.  Under  all  the  authorities,  so  far  as  we 
are  aware,  the  discharge  of  the  jury  in  a  criminal  action  upon  a  valid 
indictment,  without  the  consent  of  the  defendant,  not  called  for  by 
imperious  necessity,  operates  as  an  acquittal  and  bars  further  prosecu- 
tion. 11  Amer.  &  Eng.  Ency.  of  Law,  1  ed.,  p.  950,  and  note  4  for 
collation  of  numerous  authorities.  The  proposition  stated  in  another 
form:  The  discharge  of  a  jury  in  a  criminal  case,  without  legal  justi- 
fication, entitles  the  prisoner  to  discharge  as  if  acquitted.  Jones  v. 
State,  38  Amer.  Stat.  Eep.,  150,' and  notes.  Such  is  the  rule  in  this 
State:  Eudder  v.  State,  29  Texas  Crim.  App.,  262;  Eust  v.  State,  31 
Texas  Crim.  Eep.,  77;  XJpchurch  v.  State,  36  Texas  Crim.  Eep.,  624; 
Selman  v.  State,  33  Texas  Crim.  Eep.,  631 ;  Bland  v.  State,  42  Texas 
Crim.  Eep.,  286.  It  is  not  necessary  here  to  go  into  a  discussion  of 
what  is  imperious  or  pressing  necessity.  That  class  of  cases,  as  here 
referred  to  for  this  proposition,  apply  where  defendant  is  present:  at 
least  these  authorities  are  cited  for  that  purpose  in  this  case.  But 
the  proposition  here  is:  the  jury  were  discharged  in  the  absence  of 
the  defendant  We  have  been  unable  to  find  any  authority  which 
justifies  the  discharge  of  the  jury  in  the  absence  of  the  defendant 
When  such  discharges  occur,  it  must  be  in  the  presence  of  the  accused. 
Eudder  v.  State,  29  Texas  Crim.  App.,  262 ;  Eust  v.  State,  31  Texas 
Crim.  Eep.,  77;  Upchurch  v.  State,  36  Texas  Crim.  Eep.,  624;  Selman 
V.  State,  33  Texas  Crim.  Eep.  631;  Bland  v.  State,  42  Texas  Crim. 
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Rep.,  286;  Atkins  v.  State,  16  Ark.,  568;  State  v.  Walker,  26  Ind., 
346;  Com.  v.  Eoby,  12  Pick.  (Mass.),  496;  Price  v.  State,  36  Miss., 
631;  Peo.  v.  Green,  13  Wend.  (N.  Y.),  56;  Hurley  v.  State,  6  Ohio, 
399;  U.  S.  V.  Perez,  22  U.  S.  (9  Wheaton),  680.  It  has  been  so  often 
held  in  this  State  that  a  defendant  in  a  felony  case  must  be  present 
whenever  any  of  these  necessary  steps  are  taken,  that  further  citations 
are  unnecessary.  A  witness  cannot  be  examined  in  his  absence ;  a  jury 
cannot  be  empaneled  in  his  absence;  nor  can  a  verdict  be  received, 
unless  he  be  present.  If  the  facts  stated  are  true,  that  the  jury  was 
discharged  in  the  absence  of  the  defendant,  and  without  his  consent, 
the  plea  is  well  taken,  and  jeopardy  will  avail  him.  The  facts  are  so 
stated,  and  he  should  have  been  permitted  to  prove  these  averments 
in  his  plea. 
The  judgment  is  accordingly  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Jake  McKinney  v.  The  State. 

No.  8180.     Deckled  April  18,  1906. 

1. — ^ICiirder  in  Tint  Degree— Evidenoe—SeB  Gestae— Declarations  and  Acts  of 
Defendant. 
On  trial  for  murder  the  State  was  permitted  to  prove  that  on  the  night  of  the 
homicide,  and  prior  thereto,  defendant  and  another  person  were  talking  at  a  cer- 
tain place  and  in  ponversation  called  the  name  of  M.,  who  being  near  by  and  hear- 
ing his  name  called  started  towards  defendant  and  said,  "What  is  that  about 
M.  ?*'  Defendant  answering  "  You  have  been  talking  about  ladies  of  this  town, 
and  have  talked  about  the  Walker  boys,  and  you  have  got  to  leave  this  town," 
M.  replying,  **  You  are  a  liar" ;  that  then  defendant  slapped  M.  In  the  face  and 
said,  "Hike,"  and  that  M.  ran  in  the  direction  of  W.  and  M.'s  restaurant  and  de- 
fendant shot  at  him  twice  with  a  pistol  as  he  ran  off.  In  this  connection  it  had 
been  shown  that  defendant  had  previously  threatened  to  run  said  M.,  the  deceased, 
and  his  brother  out  of  town,  or  he  would  kill  them.  Held  res  gestae  and  admis- 
sible. 

8. — Same— Evldenoe— Animus — Conspiracy. 

Upon  a  trial  for  murder  there  was  no  error  to  permit  the  State  to  show  the 
animus  actuating  a  person  acting  with  the  defendant  in  the  commission  of  the 
homicide  by  testimony  of  ill  feeling  existing  between  said  person  and  the  deceased 
prior  thereto;  the  evidence  showing  that  the  parties  were  acting  together  at  the 
time  of  the  homicide.  Besides  the  bill  of  exceptions  did  not  show  what  the  char- 
acter of  this  animus  was. 

8. — Same — ^Eyidenoe— Bill  of  Exceptioni — ^Declaration  of  Defendant. 

Upon  a  trial  for  murder  where  the  State  was  permitted  to  prove  a  declaration 
of  the  defendant  made  prior  to  the  homicide  some  two  hours,  while  others  were 
holding  his  arms,  to  the  effect  that  if  they  had  let  him  alone  he  would  have 
killed  all  of  them ;  and  the  trial  judge  certified  that  this  evidence  was  admitted  to 
show  that  defendant  had  just  had  trouble  with  deceased  and  another,  to  show 
the  state  of  defendant's  feeling  toward  deceased,  and  that  this  statement  had  been 
made  by  defendant  after  a  gun  had  been  taken  from  him.  Held  that  said  statement 
comprehended  the  deceased;  although  the  bill  of  exceptions  did  not  disclose  this 
fact. 
4. — Same — ^Eyidence — Co-Conspirator— Anns. 

On  trial  for  murder  it  was  competent  for  the  State  to  show  that  the  witness 
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sold  a  pistol  to  a  person  who  acted  together  with  the  defendant  in  the  homicide, 
and  it  made  no  difference  where  he  got  it,  or  whether  he  surrendered  it  to  the 
sheriff  or  the  latter  took  it  from  liim. 

5. — Same — Charge  of  Court— Frlnolpals. 

On  a  trial  for  murder  where  the  court's  charge  defining  the  law  of  principals 
was  in  accordance  with  the  statutes  and  applicable  to  the  case,  there  waa  no  o'ror. 

6.— tome— Befnsed  Cliarge— Intent  to  Alarm-^Prlncipala. 

On  trial  for  murder  where  the  evidence  showed  that  the  defendant  and  one  P. 
were  acting  together,  and  fired  in  the  direction  of  the  deceased  and  where  he  was 
ultimately  killed,  and  kept  up  firing  until  they  exhausted  their  ammunition,  and 
then  returned  for  more  ammunition  and  continued  firing  until  they  killed  deceased, 
there  was  no  error  in  refusing  a  special  charge  submitting  the  theory  that  if  they 
were  only  shooting  to  alarm  deceased ;  or  that  if  P.  acted  without  justification  and 
defendant  did  not  know  of  such  intent  on  the  part  of  P.  that  defendant  would  not 
be  guilty  as  principal,  and  to  acquit  him. 

7. — Same — Self-Defenie — Charge  of  Conrt 

If  it  be  conceded  that  defendant  who  was  charged  with  murder  was  entitled  to 
a  charge  on  self-defense*  the  same  was  correct 

8. — Same — Charge  of  Conrt — ^Voluntarily  Engaging  in  Combat. 

See  opinion  for  facts  which  authorized  the  court  to  give  a  charge  predicated  on 
the  proposition  of  defendant  voluntarily  engaging  in  combat  knowing  that  it  might 
or  probably  would  result  in  the  death  or  serious  bodily  harm  of  his  adversary. 

9. — Same— Charge  of  Court — ^Retreat — Continuing  Danger. 

Upon  a  trial  for  murder  where  the  evidence  showed  that  it  was  not  necessary 
for  defendant  and  his  co-conspirator  to  arm  themselves  with  ammunition,  return  to 
the  scene  of  the  difiiculty  and  renew  the  shooting  to  protect  themselves  from  danger, 
or  apparent  danger,  but  that  the  deceased  and  his  companions  were  retreating  and 
made  no  demonstrations  to  renew  the  difiiculty,  the  court  was  not  required  to 
charge  on  the  theory  that  the  defendant  had  the  right  to  return  and  renew  the 
shooting. 

Appeal  from  the  District  Court  of  Jones.  Tried  below  before  Hon. 
H.  B.  Jones. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty, 
imprisonment  in  the  penitentiary  for  life. 

The  opinion  states  the  case. 

Orogan  £  Scarborough,  for  appellant. 

J.  E.  Yantis,  Assistant  Attorney-General,  for  the  State. 

HENDEKSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
first  degree,  and  his  punishment  assessed  at  confinement  in  the  peni- 
tentiary for  life;  hence  this  appeal. 

The  homicide  occurred  in  the  town  of  Carney,  Haskell  County.  Bob 
Walker,  deceased,  his  brother,  Tom  Walker,  and  McCullough  kept  a 
restaurant,  or  lunch  stand,  and  McKinney  and  Lester  Power  were 
publishing  a  newspaper;  Power  being  the  owner.  The  business  part 
of  the  town  was  in  one  line  of  houses,  extending  along  the  street, 
from  north  to  south.  Walker  &  McCullough's  store,  was  one  hundred 
or  one  hundred  and  fifty  feet  north  of  the  hotel  and  printing  office. 
A  number  of  stores  and  vacant  lots  intervened.     The  printing  office 
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was  situated  next  to  the  hotel  and  Hinds'  store,  in  front  of  which 
the  parties  who  did  the  shooting  stood  on  the  night  of  the  homicide. 
The  State's  testimony  tended  to  show  that  on  some  account^  there 
was  a  grudge  existing  between  appellant  and  Lester  Power  on  one 
side  and  the  Walkers  and  McCullough  on  the  other.  Some  time  in 
the  early  part  of  the  night,  prior  to  the  shooting,  the  parties,  or  some 
of  them,  had  an  altercation,  and  some  two  or  three  hours  later,  it 
was  renewed  in  front  of  the  hotel.  Appellant  and  Lester  Power  act- 
ing together  went  to  the  Hinds'  store,  got  their  guns,  came  out,  and 
shot  at  the  Walkers,  who  retreated  north  toward  their  store;  not  being 
armed  at  the  time  and  firing  no  shots;  that  they  could  not  get  in  at 
their  store  (it  being  locked)  and  they  came  down  in  front  of  McFad- 
den's  drug  store,  the  next  door  south.  Tom  Walker  went  into  this 
store,  and  his  brother  remained  on  the  outside.  Tom  attempted  to 
get  his  brother  to  come  in  out  of  danger,  as  the  parties  were  firing 
in  that  direction.  His  brother  started  to  retreat  around  the  comer 
of  said  store,  when  he  was  shot  in  the  back, — ^the  ball  striking  his 
spinal  column,  which  caused  his  death.  The  defendant's  theory  was 
that  after  the  difficulty  in  front  of  the  hotel,  they  retired  to  the  Hinds' 
store,  twelve  or  twenty  steps  off,  to  get  their  guns  to  protect  them- 
selves ;  and  that  as  they  came  out  of  the  store,  as  they  had  a  right  to 
do  for  their  protection,  the  firing  began.  They  claimed  that  the  par- 
ties, after  firing  at  them  or  they  thought  they  were,  they  fired  in 
self-defense.  It  was  further  claimed  by  appellant  that  the  testimony 
showed  that  Lester  Power  fired  the  shot  which  killed  Robert  Walker, 
and  that  the  circumstances  showed  he  was  firing  at  random,  and  if 
Power  intended  to  kill  deceased,  he  (McKinney)  did  not  participate 
in  his  intent.  We  think  this  a  sufficient  statement  of  the  case  to 
present  the  matters  discussed  in  the  assignments. 

The  State  was  permitted  to  prove  by  Tom  Walker,  and  other  wit- 
nesses, over  appellant's  objection,  that  on  the  night  of  the  homicide, 
and  prior  thereto,  and  near  Ed  Hinds'  store  in  Carney,  defendant 
and  Kob  Walker  were  talking,  and  in  said  conversation  called  the 
name  of  Frank  McCullough,  and  McCullough  being  nearby,  and  hear- 
ing his  name  called,  started  toward  defendant,  and  said,  ^*What  is  that 
about  McCullough?"  Defendant  then  said  to  him,  "You  have  been 
talking  about  ladies  of  this  town,  and  have  talked  about  the  Walker 
boys,  and  you  have  got  to  leave  this  town."  And  McCullough  said 
in  reply  thereto,  ^TTou  are  a  liar."  Then  defendant  went  up  to  Mc- 
Cullough and  slapped  him  in  the  face,  and  said  **hike,"  and  then 
McCullough  ran  in  the  direction  of  Walker  &  McCullough  restaurant, 
and  defendant  shot  at  him  with  a  pistol  twice  as  he  ran  off. 

This  was  objected  to  by  appellant  on  the  ground  that  the  same  was 
irrelevant,  immaterial  and  calculated  to  prejudice  the  rights  of  defend- 
ant in  this  case.  The  court  overruled  the  objections,  and  explains 
that  this  evidence  was  admitted  as  a  part  of  the  res  gestae,  because  it 
was  shown  that  defendant  had  threatened  to  run  Frank  McCullough, 
Vol.  49  Crim.— S8. 
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Tom  Walker  and  Bob  Walker  (deceased)  out  of  town,  or  he  would 
kill  them,  and  therefore  tended  to  show  the  state  of  defendant's  feel- 
ings toward  MeCullough  and  Walker  at  the  time  of  the  killing.  This 
matter  was  connected  with  the  diflBculty,  as  it  happened  on  the  same 
night  of  the  homicide,  and  it  seems  to  have  been  a  continuous  affair, 
more  or  less,  from  this  time  or  until  the  shooting  occurred  in  which 
the  homicide  was  committed.  The  explanation  of  the  court  in  that 
connection,  we  think  sufl&ciently  shows  a  reason  for  its  admission, 
even  if  it  be  conceded  that  the  bill,  is  otherwise  sufficient,  which  we 
very  much  doubt.  The  objection  urged  is  that  it  was  immaterial, 
irrelevant  and  prejudicial,  which  cannot  be  considered  as  pointing  out 
any  real  objection  to  the  admission  of  this  testimony.  The  statements 
in  connection  with  the  evidence  do  not  show  that  the  court  acted  im- 
properly in  its  admission. 

By  appellant's  next  bill  of  exceptions,  it  seems  that  the  State  was 
permitted  to  prove  that  some  time  in  August,  prior  to  the  difficulty, 
there  was  a  difference  of  opinion,  and  some  unpleasant  feeling  between 
Lester  Power  and  Tom  Walker  and  Eob  Walker,  about  the  privilege 
of  selling  drinks  at  a  picnic.  The  bill  does  not  show  what  the  char- 
acter of  this  difiference  was.  If  we  recur  to  the  evidence,  it  was  of 
no  particular  significance,  and  what  was  introduced  as  to  that  trans- 
action could  not  have  possibly  injured  appellant.  The  court  further 
explains  that  such  evidence  was  admitted  because  it  was  shown  that 
defendant  and  Power  were  acting  together,  and  as  tending  to  show 
the  state  of  Power's  feeling  towards  deceased.  The  evidence  did  show 
that  the  parties  were  acting  together  at  the  time  of  the  homicide,  and 
in  fact  they  appear  to  have  been  co-operating  during  the  entire  alter- 
cation occurring  that  night.  If,  as  the  court  states,  the  parties  were 
acting  together  in  pursuance  of  a  conspiracy,  the  evidence  complained 
of,  even  if  it  had  any  significance,  may  have  been  admissible  as  showing 
the  animus  actuating  Lester  Power,  and  that  appellant  participated  with 
Power  in  his  animus. 

The  third  bill  of  exceptions  shows  that  the  State  proved  by  Mrs. 
Hinds,  that  she  was  in  the  dining  room  of  the  hotel,  at  Carney,  on  the 
night  of  the  homicide,  and  about  two  hours  prior  thereto,  and  just 
after  some  trouble  between  defendant  and  Charley  Tankersley,  L.  H. 
Womble  and  Dr.  Lewis  brought  defendant  in  the  dining  room,  one 
of  them  holding  each  of  defendant's  arms,  defendant  said,  *1f  you 
had  let  me  alone  I  would  have  killed  all  of  them."  To  the  introduction 
of  which  evidence,  defendant  then  and  there  objected,  for  the  reason 
that  the  same  was  irrelevant,  immaterial,  and  calculated  to  prejudice 
the  rights  of  the  defendant.  The  court  explains  this  bill  as  follows  : 
"This  evidence  was  admitted  after  it  had  been  shown  that  defendant 
had  just  had  trouble  with  Charley  Tankersley  and  Rob  Walker  (de- 
ceased), for  the  purpose  of  showing  the  state  of  his  feelings  toward 
deceased,  and  this  statement  was  made  by  defendant  after  a  gun  had 
been  taken  from  him."    We  presume  appellant  intended  to  object  to 
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this  evidence  because  the  threat,  if  any,  or  the  declaration,  was  not 
uttered  against  deceased.  We  take  it,  that  it  comprehended  deceased. 
Evidently  from  the  courf s  explanation  there  is  no  escape  from  this. 
The  bill  itself  does  not  present  any  fact  to  show  the  inadmissibility 
of  this  testimony,  and  the  bill  should  always  be  so  full  as  to  disclose 
error  on  the  part  of  the  court. 

There  are  some  exceptions  urged  in  the  statement  of  facts  that 
perhaps  are  not  presented  in  the  bill  of  exceptions.  But  an  examina- 
tion discloses  that  the  testimony  was  admissible  which  was  complained 
of.  Appellant  was  present  and  participated  in  the  difficulty.  In  his 
exception,  defendant's  threat  was  unquestionably  uttered  against 
deceased,  as  he  mentioned  the  Walker  boys. 

We  think  it  was  competent  to  show  that  the  witness  sold  a  pistol  to 
Lester  Power,  prior  to  the  shooting.  He  was  evidently  armed  at  the 
time.  We  think  it  would  make  very  little  difference  where  he  got  his 
arms:  whether  a  gun  or  pistol. 

It  would  make  but  little  difference  whether  the  testimony  showed 
Lester  Power  surrendered  his  gun  to  the  sheriff  or  whether  the  sheriff 
took  the  gun  from  him. 

Appellant  objected  to  the  court's  charge  in  the  definition  of  prin- 
cipals. We  think  this  charge  is  correct,  and  in  accordance  with  our 
statute,  and  is  applicable  to  this  case. 

Appellant  complains  because  of  the  refilsal  of  the  court  to  give 
his  special  requested  instruction,  as  follows:  "Should  you  believe  the 
defendant  and  Lester  Power  began  shooting  toward  deceased  and  his 
brother,  but  that  they  were  not  intending  to  shoot  deceased  or  his 
brother,  or  any  other  person,  but  were  only  shooting  with  the  intention 
of  alarming  them,  and  that  such  shooting  was  so  continued  with  only 
such  intent  on  the  part  of  defendant,  but  in  the  course  of  said  shoot- 
ing said  Lester  Power  intentionally,  and  without  justification,  shot 
and  killed  deceased,  and  you  do  not  believe  beyond  a  reasonable  doubt 
that  defendant  knew  of  such  intent  on  the  part  of  said  Lester  Power 
to  shoot  deceased  at  said  time,  then  defendant  would  not  be  guilty  as 
a  principal  in  the  commission  of  said  offense,  and  you  will  acquit 
him.'*  We  do  not  believe  this  charge  was  called  for  by  any  testimony 
delivered  in  the  case.  All  the  testimony  shows  that  the  parties  were 
acting  together;  that  they  were  firing  in  the  direction  of  deceased  and 
where  he  was  ultimately  killed ;  that  they  kept  up  the  firing  until  they 
exhausted  their  ammunition;  that  they  returned  to  the  store,  got  more 
ammunition,  and  came  back  and  continued  firing  until  they  killed 
deceased.  So  we  fail  to  see  how  a  charge  of  this  character  was  called 
for. 

We  make  the  same  observations  with  reference  to  the  exception  of 
appellant  to  the  court's  charge,  because  of  its  failure  to  announce  the 
principles  suggested  in  the  above  requested  charge. 

We  think  the  court's  charge  on  self-defense  was  correct,  if  it  be 
conceded  that  appellant  was  entitled  to  such  a  charge. 
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We  also  believe  that  the  court  was  authorized  to  give  a  charge 
predicated  on  the  proposition  of  appellant  voluntarily  engaging  in  a 
combat,  knowing  that  it  might  or  probably  would  result  in  the  death  or 
serious  bodily  harm  of  his  adversary. 

In  our  opinion,  the  court  was  not  required  to  instruct  the  jury  that 
defendant  had  the  right,  after  retreating,  to  arm  himself  with  am- 
munition and  return  to  the  scene  of  the  difficulty  and  renew  the  shoot- 
ing. It  does  not  occur  to  us  that  the  testimony  discloses  that  this 
action  on  his  part  was  rendered  necessary  in  order  to  protect  himself 
from  danger  or  apparent  danger.  Indeed,  it  seems  to  us,  after  the 
retreat  of  said  parties,  when  appellant  and  Lester  Power  returned  from 
the  store  with  their  guns,  there  was  no  such  acts  or  demonstrations 
on  the  part  of  the  two  Walker  boys  which  caused  appellant  to  believe 
that  he  was  in  any  danger.  Nor  do  we  believe  that  there  was  any 
evidence  which  shows  that  deceased  or  his  brother  renewed  or  attempted 
to  renew  the  difficulty,  or  fired  any  shots  at  any  time  during  the  diffi- 
culty. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Brooks,  Judge,  absent. 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 


Dick  Brundige  v.  The  State. 

No.  3153.     Decided  April  18.  190a 

1. — ^Assault  With  Intent  to  Xurder — ^Evidence — ^Rebuttal. 

Where  upon  a  trial  with  intent  to  murder  the  defendant  showed  that  he  carried 
a  pistol  because  his  life  was  threatened  by  third  parties,  and  on  cross-examination 
the  State  asked  the  defendant's  witness  if  there  was  a  woman  in  the  case,  to  which 
he  replied  affirmatively,  the  defendant  should  have  been  permitted  to  ask  the  witness 
whether  or  not  defendant  had  anything  to  do  with  the  woman  in  the  case,  and 
to  show  that  he  had  nothing  whatever  to  do  with  the  difficulty  with  such  third 
parties  with  the  woman,  and  that  the  difficulty  between  appellant  and  prose- 
cutor had  nothing  to  do  with  appellant  carrying  a  pistol. 

2. — Same— Evidenoe— €roM-£xamlnation. 

Upon  a  trial  of  assault  with  intent  to  murder  it  was  competent  for  defendant 
in  cross-examination  of  the  State's  witness,  to  have  shown  that  the  note  which  it 
was  claimed  prosecutor  owed  and  which  defendant  was  trying  to  collect  from  him, 
had  not  been  paid  at  the  time  of  the  difficulty. 

8. — Same— BYidenoe— Impeaohment  of  Witness. 

Upon  a  trial  for  assault  with  intent  to  murder  it  was  not  competent  for  the 
defendant  to  lay  a  predicate  for  impeachment  of  State's  witness  upon  a  collat- 
eral issue,  to  wit :  that  the  witness  denied  that  he  had  stolen  a  watch :  and  then 
attempt  to  contradict  this  testimony  by  another  witness. 

4.— Same— Byidenoe— Kellffioui  Belief  of  Witness. 

Where  upon  trial  for  assault  with  intent  to  murder  the  defendant  offered  to 
prove  that  the  prosecutor  had  said  that  he  did  not  believe  there  was  any  Heaven 
or  Hell,  or  any  God,  and  the  court  refused  to  admit  such  testimony,  there  was 
no  error. 
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5. — Same — ^Hearsay  Evldenoe. 

Upon  trial  for  assault  with  intent  to  murder,  there  was  no  error  in  excluding  the 
testimony  of  defendant's  witness  to  the  effect  that  he  had  been  approached  by  per- 
sons with  a  message  from  prosecutor  that  if  he  would  pay  him  $50  or  $60,  he 
would  leave  the  country  and  not  testify  against  defendant  This  matter  could 
only  have  been  used  in  the  event  said  State's  witness  had  denied  it  first,  as  a  predi- 
cate for  impeachment. 

6. — Same — Charge  of  Court — Credibility  of  Witness. 

See  opinion  for  facts  which  should  have  been  limited  by  the  court's  charge  to 
the  credibility  of  the  State's  witness. 

Appeal  from  the  District  Court  of  Johnson.  Tried  below  before 
Hon.  W.  C.  Wear. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder;  penalty, 
two  years  imprisonment   in   the  penitentiary. 

The  opinion  states  the  case. 

8.  C.  Padelford  and  Odell,  Phillips  <Sk  Johnson,  for  appellant. 
J.  E,  Yantis,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  assault  with 
intent  to  murder,  and  his  punishment  fixed  at  two  years  confinement 
in  the  penitentiary;  hence  this  appeal. 

The  proof  shows  that  appellant,  Dick  Brundige,  and  T.  M.  Bal- 
linger  (prosecutor)  were  neighbors.  On  the  night  the  assault  is  al- 
leged to  have  occurred,  it  seems  that  the  parties  were  in  Alvarado,  and 
were  drinking.  These  parties,  together  with  Williams,  left  town  in 
prosecutor^s  buggy  going  home — ^all  living  in  the  same  neighborhood. 
According  to  the  State's  theory,  on  the  way  appellant  was  boisterous 
and  as  he  passed  a  house  would  curse  and  hallo  at  the  inmates.  He 
drew  his  pistol,  got  out  of  the  buggy,  and  went  to  a  fence  as  if  to 
shoot  something,  found  it  was  a  paper,  and  said  he  thought  it  was  a 
calf.  Prosecutor  reprimanded  him  about  his  conduct,  and  told  him 
he  would  get  into  trouble,  and  lectured  him  about  carrying  a  pistol 
and  insulting  strangers.  Meantime  Williams  had  gotten  out  of  the 
buggy  and  gone  to  his  home,  and  appellant  and  prosecutor  came  to 
where  appellant  lived.  He  got  out  of  the  buggy,  and  because  of  the 
lecture  given  him  by  prosecutor,  became  angry  and  shot  prosecutor, 
inflicting  two  wounds:  one  of  which  was  severe.  Prosecutor  says  he 
was  doing  nothing  at  the  time  appellant  shot  him.  Appellant's  theory 
is,  that  when  they  got  to  his  house,  he  invited  prosecutor  to  get  out 
and  stay  all  night.  Whereupon  prosecutor  began  to  curse  and  abuse 
his  father  in  regard  to  a  note  of  $35  appellant  had  been  endeavoring 
to  collect  for  some  party  whom  prosecutor  owed;  that  prosecutor  got 
out  of  the  buggy,  advanced  towards  him,  and  threw  his  hand  behind, 
as  if  he  was  going  to  shoot  him,  whereupon  appellant  shqt  prosecutor 
in  self-defense.  While  the  shooting  was  going  on,  prosecutor's  horse 
became  frightened,  and  ran  oflf  with  the  buggy.     After  prosecutor  was 
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shot,  he  ran  up  the  road  and  fell  in  the  lane,  where  he  was  after- 
wards found  by  appellant  and  his  father.  Some  other  parties  came  up 
Boon  afterwards.  This  is  a  sufficient  statement  of  the  case  to  discuss 
the  assignments. 

Appellant's  first  bill  of  exceptions  raises  the  following  question: 
W.  E.  Bnindige  testified  that  the  reason  defendant  was  carrying  his 
pistol  at  the  time  of  the  difficulty  was  that  his  life  had  been  threat- 
ened by  certain  parties,  and  that  witness  told  his  son  to  carry  the 
pistol  to  defend  himself.  Defendant's  life  had  been  threatened  by 
the  Williams  boys,  and  he  was  carrying  the  pistol  because  of  such 
threats.  On  cross-examination  the  State  asked  tiie  witness,  'TVas  there 
a  woman  in  the  case?"  To  which  he  replied,  **Yes,  sir.'*  On  re- 
examination^  defendant  proposed  to  ask  the  witness  to  state  whether 
or  not  defendant  had  anything  to  do  with  the  woman  in  the  case,  etc. 
Tliis  was  objected  to  and  excluded.  Appellant  expected  to  prove  by 
the  witness,  that  defendant  had  nothing  whatever  to  do  with  the  diffi- 
culty or  with  the  woman;  that  it  was  a  brother  of  the  defendant  who 
was  with  the  woman  and  m)t  defendant;  that  defendant  was  not  in 
the  county  at  the  time  the  difficulty  arose  about  the  woman.  It  does 
not  appear,  so  far  as  the  State's  examination  went,  that  the  difficulty 
between  appellant  and  prosecutor  had  anything  to  do  with  appellant 
carrying  the  pistol.  The  proof  showed  that  he  was  carrying  the  pistol 
because  the  Williams  boys  had  threatened  his  life.  It  was  competent 
for  appellant  to  justify  or  attempt  to  justify  himself  for  carrying  a 
pistol  on  the  occasion  in  question.  In  cross-examination,  the  State 
could  show  that  appellant  was  not  justified  in  carrying  the  pistol^  but 
did  same  wrongfully.  The  question  asked  and  the  answer  elicited  by 
the  State  would  suggest  to  the  jury  that  appellant  was  carrying  the 
pistol  on  account  of  a  difficulty  with  the  Williams  boys,  and  tiiat  that 
difficulty  arose  about  a  woman,  and  that  appellant  was  implicated  in 
some  way  about  a  woman.  At  this  juncture  he  proposed  to  show 
that  he  was  in  no  wise  connected  with  the  woman;  that  it  was  his 
brother,  and  he  was  not  in  the  county  at  the  time.  We  believe  in  as 
much  as  the  testimony  elicited  by  the  State  on  cross-examination  was 
calculated  to  impress  the  jury  with  the  idea  that  his  carrying  the 
pistol  for  the  Williams  boys  was  in  regard  to  a  woman,  that  he  ought 
to  have  been  permitted  to  show  that  he  had  nothing  to  do  with  the 
woman,  and  was  not  in  the  county  at  the  time.  We  do  not  believe 
it  was  fair  for  the  State  to  leave  him  in  a  difficulty  complicated  some- 
how with  a  woman,  when  he  proposed  to  show  that  he  was  not  so 
complicated  with  the  woman  and  was  not  at  fault  in  that  regard. 

We  also  believe  that  it  was  competent  for  appellant,  in  cross-examina- 
tion of  the  witness  Brundige,  to  have  shown  that  the  $35  note  which 
it  was  claimed  prosecutor  owed  and  which  appellant  was  trying  to  col- 
lect from  him,  had  not  been  paid  at  the  time  of  the  difficulty.  Accord- 
ing to  the  defendant's  theory,  the  difficulty  arose  about  that  matter. 
Of  course,   the   State's   theory   did  not  involve   that  note,   but  that 
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afforded  no  reason  why  appellant  could  not  fully  develop  his  theory 
in  regard  to  the  note,  and  in  that  connection  show  that  it  had  not  been 
paid  at  the  time  of  the  difficulty. 

We  do  not  believe  it  was  competent  to  lay  a  predicate  for  impeach- 
ment of  the  witness  Ballinger,  to  the  effect  that  on  one  occasion,  in 
connection  with  other  testimony,  which  was  admitted,  that  he  denied 
he  had  stolen  a  watch  from  a  woman  and  sold  it  for  $100;  and 
then  contradict  him  by  W.  E.  Adcock.  This  was  entirely  a  collateral 
issue,  and  if  appellant  proved  this  part  of  the  conversation,  it  being 
collateral,  he  was  required  to  accept  it:  at  any  rate,  he  was  not  au- 
thorized to  contradict  it. 

Nor  do  we  believe  it  was  competent  for  appellant  to  show  that  Bal- 
linger  (prosecutor)  said  he  did  not  believe  there  was  any  Heaven  or 
Hell  or  any  God.  This  had  no  connection  with  the  difficulty,  and  his 
belief  in  this  respect  furnished  no  occasion  for  appellant  to  have  as- 
saulted him.     The  court  did  not  err  in  excluding  it. 

Furthermore,  we  do  not  believe  the  court  erred  in  excluding  the 
testimony  of  W.  E.  Brundige  (father  of  defendant)  to  the  effect  that 
he  was  approached  by  Ligon  and  Coleman,  with  a  message  from  Prose- 
cutor Ballinger,  if  he  would  pay  him  (Ballinger)  $50  or  $60,  he 
would  leave  the  country  and  not  testify  against  defendant.  This  fact 
could  have  been  proven  against  witness  Ballinger;  or  if  he  denied  said 
fact  it  would  furnish  the  predicate  for  contradiction.  But  we  do  not 
understand  this  bill  to  present  the  matter  in  that  way.  As  offered 
the  testimony  was  hearsay;  that  is,  that  Ligon  and  Coleman  told 
Brundige  that  Ballinger  told  them  he  would  take  $50  or  $60  and 
leave  the  State. 

On  another  trial  we  believe,  to  save  any  question,  provided  the  issue 
is  presented  in  the  same  way  as  in  this  record,  the  court  should  instruct 
the  jury,  if  they  believe  there  is  testimony  of  the  State  in  the  examina- 
tion of  the  witnesses  Driver,  Smith  and  Carlow,  tending  to  show  said 
witnesses  testified,  that  Ballinger  told  them  the  difficulty  arose  from 
the  fact  that  appellant  had  a  pistol,  and  was  noisy  and  boisterous, 
halloaing  at  people  along  the  road,  and  that  prosecutor  was  lecturing 
or  advising  defendant  against  such  a  course  of  conduct,  etc.,  that  the 
jury  could  not  use  this  as  original  testimony  as  to  how  the  difficulty 
occurred,  but  they  could  only  use  the  same  in  support  of  the  credibility 
of  said  witness,  if  they  believed  it  had  that  effect,  provided  they  believed 
the  same  had  been  attacked  by  appellant. 

We  do  not  deem  it  necessary  to  discuss  the  other  assignments.  For 
the  errors  pointed  out  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Brooks,  Judge,  absent.  * 

Reversed  and  remanded. 
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J.  F.  O'Shbnnessey  v.  The  State. 

No.  3241.     Decided  April  18,  1906. 

1. — Local  Option — Charge  of  Court — ^Xndictmeat. 

Where  in  a  local  option  ease  the  indictment  charged  the  sale  to  have  been  made 
to  two  persons,  it  was  error  to  charge  that  a  conviction  was  authorized  upon  a 
sale  to  one  of  the  persons  named  in  the  indictment. 

2. — Same — Sale — Gift — ^Refused  Charge. 

Where  on  a  trial  for  a  violation  of  the  local  option  law  there  arose  a  question 
from  the  evidence  whether  the  transaction  was  a  sale  or  gift,  the  court  should  have 
submitted  a  requested  charge  that  if  the  defendant  and  the  parties  intended  the 
same  as  a  gift  he  should  be  acquitted. 

8. — Same — ^Evidence— Empty  Bottles — ^Farther  Trantaotioas. 

On  a  trial  of  a  local  option  case  the  State's  witnesses  had  identified  the  trans- 
action charged  in  the  indictment,  and  that  the  stuff  they  drank  was  beer,  at 
least  had  Budweiser  labels  on  the  bottles  and  was  intoxicating,  it  was  error 
to  permit  the  State  that  subsequent  to  the  arrest  of  defendant,  the  State's  witness 
went  into  the  back  room  of  defendant's  place  and  there  found  several  barrels  of 
empty  beer  bottles  with  the  Budweiser  labels,  and  that  some  one  afterwards  re- 
moved two  barrels  of  beer  from  said  place. 

Appeal  from  the  County  Court  of  Bell.  Tried  below  before  Hon. 
W.  R.  Butler. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  $60  and  fifty  days  imprisonment  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

J.  E.  Yantis,  Assistant  Attorney-General,  for  the  State. 

DAVIDSOX,  Presiding  Judge. — Appellant  was  convicted  of  vio- 
lating the  local  option  law.  The  indictment  charged  the  sale  to  have 
been  made  to  Will  Houston  and  Walter  Griggs.  The  court  authorized 
a  conviction  alone  upon  a  sale  to  Griggs.  To  this  charge  exception 
was  reserved.  We  believe  this  exception  is  well  taken.  The  sale 
charged  was  to  the  two  parties;  the  limitation  in  the  charge  was  as 
to  a  sale  to  one.     This  is  not  the  transaction  averred. 

A  question  arose  as  to  whether  it  was  a  sale  or  a  gift.  Qriggs 
testified :  "That  he  did  not  pay  for  the  beer,  nor  had  he  paid  for  it  at 
the  time  of  the  trial.  He  further  states  that  at  the  time  it  was  handed 
out  to  me  I  considered  from  what  defendant  said  he  was  giving  it  to 
me.  If  I  had  not,  I  would  have  paid  for  it."  The  court  submitted 
this  issue  in  a  general  way,  but  appellant  asked  a  more  specific  charge 
to  the  effect  that:  "If  at  the  time  of  the  delivery,  if  any,  of  the 
alleged  beer,  it  was  the  understanding  of  the  parties,  or  of  the  defend- 
ant, that  he  was  giving  the  beer  to  the  witnesses,  then  he  should  be 
acquitted,  that  he  would  not  be  guilty  of  a  sale."  Upon  another  trial 
we  believe  that  this  issue  should  be  more  specifically  stated  as  in  the 
special  charge. 
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After  Griggs  had  testified  in  substance  that  he  had  gone  into  the 
place  of  business  where  appellant  was  working  on  the  7th  of  October^ 
to  take  a  drink  in  company  with  others^  and  asked  for  Ino^  defendant 
handed  out  to  him  and  his  companion,  five  bottles  of  beer,  which  they 
drank;  and  after  Houston  had  testified  substantially  as  did  witness 
Griggs,  and  after  two  other  witnesses  had  testified  that  the  liquor  they 
drank  was  Budweiser  beer,  at  least  had  Budweiser  labels  on  the  bot- 
tles, and  was  intoxicating,  Blair  (one  ot  the  last  named  witnesses) 
was  permitted  to  state  that  subsequent  to  the  arrest  of  defendant  he 
went  into  the  back  room  and  found  in  said  back  room  several  barrels 
of  empty  beer  bottles.  All  of  the  bottles  examined  had  on  them  the 
Budweiser  label.  Several  exceptions  were  reserved  to  this  testimony. 
We  "believe  these  exceptions  are  well  taken.  This  could  shed  no 
light  on  the  transaction  as  to  whether  the  transfer  of  the  five  bottles 
was  a  gift  or  sale;  nor  could  it  tend  to  prove  that  the  contents  of 
the  bottles  that  were  given  or  sold  Griggs  and  Houston  were  in- 
toxicating. The  fact  that  appellant  may  have  had  empty  beer  bottles 
in  the  back  of  his  house  could  not  illustrate  any  question  on  the  trial 
of  this  case. 

The  same  observations  may  be  made  to  the  further  answer  of 
Blair  that  after  he  left  appellant  at  the  justice's  court,  he  went  back 
to  the  house  where  appellant  had  been  arrested,  and  found  that 
somebody  had  removed  two  barrels  of  beer  that  had  just  been  opened, 
and  all  the  other  beer  in  the  house.  What  somebody  else  may  have 
done  in  the  defendant's  absence,  certainly  could  not  bind  him.  The 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Brooks,  Judge,  absent. 


Berry  Harding  v.  The  State. 

No.  3162.     Decided  April  18,  1906. 

1. — Theft  of  Horse — ^Bailment — Other  Offenses — ^Karmless  Brror. 

Where  in  a  prosecution  for  theft  defendant  on  cross-examination  was  aslied 
whether  he  stole  a  coat  from  a  certain  person  at  a  certain  time,  and  whether 
he  remembered  what  he  stole  the  last  two  times  he  was  seUt  to  jail,  and  he  replied 
that  he  never  stole  anjrthing,  there  was  no  error  although  the  method  of  examina- 
tion was  improper. 

S. — Same— Harmless  Error. 

While  it  was  not  a  proper  method  of  examination  to  ask  a  witness  whether 
appellant  swapped  them  a  farewell  for  a  horse;  it  was  evidently  a  piece  of  pleas- 
antry not  calculated  to  injure  appellant's  rights. 

S. — Same — ^Arirument  of  Counsel — Speelal  Charge. 

While  it  was  improper  argument  for  State's  counsel  to  offer  to  bet  the  jury  his 
gun  and  dog  against  five  cents  if  they  turned  defendant  loose,  before  six  days  the 
grand  jury  would  have  him  indicted  for  stealing  another  horse;  in  the  absence  of 
a  special  charge  and  considering  said  remarks  under  the  circumstances  there  was 
no  error. 
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4. — Same — ^Deflnition  of  Offense — Charge  of  Court. 

Where  appellant  was  charged  with  theft  aa  bailee  of  property,  it  was  improper 
for  the  court  to  define*  theft  generally,  yet  the  giving  of  such  charge  would  not 
be  reversible  error ;  the  definition  of  theft  by  bailment  having  also  been  submitted 

5. — Same — Case  Stated — ^Implied  Consent— Bailment. 

Wliere  in  a  prosecution  for  theft  or  property  under  bailment  the  evidence  showed 
an  implied  consent  to  the  taking,  a  bailment  of  the  property  was  created  and  a  con- 
version thereafter  constituted  Uieft 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below 
before  Hon.  E.  B.  Muse. 

Appeal  from  a  conviction  of.  theft  of  a  horse;  penalty,  two  years 
imprisonment  in  the  penitentiary. 

The  court  charged  the  jury  as  to  the  general  definition  of  theft, 
and  also  submitted  to  the  jury  the  definition  of  bailment  to  be  a 
delivery  of  personal  proper^  to  another  for  some  purpose  upon  a 
contract  expressed  or  implied  that  such  purpose  shall  be  carried  out 
The  court  then  instructed  the  jury  as  to  the  law  of  theft  under 
bailment  and  then  applied  said  law  to  the  facts  in  proof.  Also  sub- 
mittted  question  of  purchase. 

By  the  owner*  of  the  alleged  stolen  horse  the  State  proved  that 
defendant  approached  him  before  the  alleged  theft,  and  said  that 
he  had  about  $300  which  he  got  for  a  lot  which  he  had  sold,  although 
his  father  objected  to  him  selling  the  lot.  ♦  *  ♦  He  said  that 
he  had  rented  a  place  and  had  bought  several  rigs  on  the  installment 
plan,  etc.  He  said  that  he  had  seen  the  horse  in  question  in  the 
back  yard  and  that  he  thought  he  could  use  him  for  a  rustling 
pony.  Witness  told  him  about  the  horse  being  balky  and  defendant 
said  that  that  wouldn't  make  any  diflference.  He  asked  witness  what 
he  paid  for  him,  and  witness  told  him  $40  for  the  horse,  buggy 
and  harness.  Defendant  asked  witness  what  he  would  take  for  the 
horse;  he  told  him  $30  for  the  whole  out-fit  *  ♦  ♦  ^'We  didn't 
come  to  any  trade  at  the  store,  but  defendant  was  to  come  out  at 
the  house.  He  was  on  horse  back  and  he  was  to  go  out  and  if 
he  got  there  before  I  did  he  was  to  wait  for  me;  if  I  beat  him 
there  on  the  street  car  I  was  to  wait  for  him.  When  I  got  there 
he  had  his  horse  in  the  shafts  of  my  buggy  with  a  long  rope  attached 
to  my  horse  and  with  his  saddle  on  him  and  was  leading  the  horse 
off.  I  asked  him  where  he  was  going  and  he  said  that  he  was  going 
over  to  his  father's  grocery  store,  and  rub  some  lime  or  something 
on  the  horse's  legs  to  relieve  the  stiffness.  The  horse  had  been 
driven  about  twenty  miles  the  day  before.  I  stopped  Jiim  and  told 
him  I  coiddn't  do  without  a  horse;  he  said  that  he  had  an  old  horse 
over  there  that  his  father  had  used  in  the  family,  etc.,  about  nine 
years.  He  said  that  he  would  bring  that  horse  over,  or  another 
horse,  or  bring  my  horse  back  inside  of  two  hours.  That  was  some 
time  after  dinner,  probably  2  o'clock.  He  didn't  show  up  with  the 
horse  but  phoned  me  and  said  that  he  was  out  to  the  fair  grounds, 
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and  was  on  the  way  to  the  Metzler  dairy  where  this  old  horse  was 
and  told  me  he  would  certainly  be  up  to  see  me  by  7  o'clock  in  the 
morning.  He  didn't  show  up  for  a  day  or  two.  ♦  ♦  ♦  i  couldn't 
locate  him  until  the  detective  arrested  him.  I  got  the  horse  back 
after  advertising  him,  from  J.  W.  Watson,  who  had  had  him  a  week 
or  two  and  had  bought  him  from  defendant.  I  saw  the  bill  of  sale 
where  the  horse  had  been  sold  by  defendant  for  $10.  *  *  *  I 
didn't  agree  to  sell  the  horse  unless  he  gave  me  my  pay  at  the  time. 
There  was  no  agreement,  only  the  defendant  was  to  bring  another 
horse  there  and  we  were  to  make  the  trade  at  that  time.  I  hadn't 
seen  the  horse  and  I  had  not  traded  him  for  a  horse.  If  the  horse 
was  satisfactory  we  were  to  make  the  trade  not  otherwise." 

Defendant  introduced  testimony  tending  to  show  that  he  had  pur- 
chased the  horse  alleged  to  have  been  stolen.  The  defendant  went 
on  the  stand  and  testified  that  he  traded  for  the  horse  from  the  owner 
and  that  the  trade  was  complete  when  he  took  the  horse  away,  detail- 
ing all  the  circumstances  of  the  trade  at  the  time  he  took  the  horse, 
and  that  he  afterwards  sold  him  to  Watson  for  $10  because  the  horse 
was  balky  and  he  was  disgusted  with  him.  The  other  facts  appear 
in  the  opinion  of  the  court. 

Mathis  &  Freeman  and  B.  M.  Clark,  for  appellant. — On  question 
of  charge  on  theft:  Taylor  v.  State,  25  Texas  Crim.  App.,  100.  The 
record  nowhere  shows  that  the  owner  of  the  horse  alleged  to  have 
been  stolen,  placed  him  in  possession  of  defendant  under  a  contract 
expressed  or  implied. 

J.  E.  Yantis,  Assistant  Attorney-General,  for  the  State. — For  con- 
struction of  article  877,  Penal  Code,  see  Malz  v.  State,  37  S.  W. 
Eep.,  748. 

HENDEESON,  Judge.— Appellant  was  charged  with  tlie  theft  of 
a  horse,  having  acquired  the  same  as  a  bailment  under  article  877, 
Penal  Code.  • 

Appellant  complains  of  the  method  by  which  he  was  examined 
with  reference  to  other  ofifenses,  to  wit:  Counsel  for  the  State  asked 
the  following  questions:  "Berry,  how  many  times  have  you  been 
charged  across  there  in  the  county  court  with  the  ofifense  of  theft 
in  the  last  two  years  ?^*  And  again,  '^Berry,  do  you  remember  on 
the  27th  day  of  February  of  this  year  of  stealing  a  coat  from  a 
fellow  named  Beeler?"  To  the  first  question,  defendant  answered  he 
did  not  remember;  and  he  gave  a  negative  answer  to  the  second. 
And  in  the  fifth  bill  of  exceptions,  it  is  shown  defendant  was  asked: 
*T)o  you  remember  what  you  did  steal  the  last  two  times  you  were 
sent  to  jail?"  And  he  replied,  'Tie  never  had  stolen  anything  in  his 
life."  The  answers  of  defendant  could  not  have  injured  him.  It 
was  competent  to  ask  if  he  had  been  charged  or  convicted  of  any 
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felony  or  theft,  inasmuch  as  appellant  had  gone  on  the  stand  and 
become  a  witness  in  his  own  behalf,  and  he  could  be  required  to 
answer.  The  method  pursued  in  the  said  bills,  asking  defendant  if 
he  had  stolen  the  coat,  etc.,  was  improper:  still  we  do  not  see  it 
injured  him,  as  his  answers  were  favorable. 

We  make  the  same  observations  with  reference  to  bill  number  3. 
It  was  not  a  proper  method  of  examination  to  ask  witness  H-  0. 
Winfrey  if  appellant  "did  not  swap  them  all  a  farewell  for  the  horse.'* 
Still  it  was  evidently  a  piece  of  pleasantry  and  not  calculated  to  injure 
appellant's  rights. 

It  was  also  improper  for  State's  counsel  to  offer  to  bet  the  jury 
his  gun  and  dog  against  5  cents,  if  they  turned  defendant  loose, 
before  six  days  the  grand  jury  would  have  him  indicted  for  stealing 
another  horse.  No  charge  was  asked  with  reference  to  this  argument, 
and  we  do  not  consider  it  of  that  character  that  would  require  a 
reversal  of  this  case. 

Nor  do  we  believe  that  it  was  improper  for  the  court  to  have  defined 
theft.  Such  a  charge  may  not  have  been  called  for,  yet  the  giving 
of  the  same  would  not  be  reversible  error.  Appellant  was  charged 
with  theft  as  bailee  of  property.  While  in  their  essential  elements 
general  theft  and  theft  of  property  under  bailment  are  much  alike, 
yet  the  definition  of  theft  by  bailment  is  somewhat  different  from 
general  theft.  The  definition  of  the  other  character  of  theft  in  the 
charge  would  not  constitute  reversible  error. 

We  think  the  testimony  shows  a  bailment  as  to  the  property  all^;ed 
to  have  been  stolen;  that  is,  the  property  was  originally  taken  without 
any  absolute  consent;  and  the  circumstances  show  an  implied  consent 
to  the  taking  —  especial  leave  granted  to  appellant  by  the  owner 
of  the  horse  to  keep  charge  of  the  same,  after  he  was  seen  going  ofiE 
with  it,  would  create  a  bailment  of  the  property,  and  the  conversion 
of  the  same  thereafter  would  constitute  theft. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Brooks,  Judge,  absent. 


G.  S.  McElroy  v.  The  State. 

No.  3130.     Decided  April  18,  1906. 

1. — Local  Option — Order  for  C.  0.  D.  Package— Delivery. 

Wtiere  the  proof  showed  that  appellant  gave  a  written  order  addressed  to  Mrs. 
Russell  to  deliver  a  c.o.d.  express  package  on  payment  of  express  charges  thereon 
to  the  person  named  in  said  order,  and  that  delivery  of  said  package  was  made 
from  the  express  company*s  office,  it  was  immaterial  whether  it  was  actually 
delivered  by  the  person  to  whom  the  order  was  addressed  or  by  another  under  the 
control  of  the  express  company. 

2. — Same — ^Place  of  Sale. 

Where  an  order  for  a  c.o.D.  express  package  containing  whisky  was  made  in  H. 
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County  and  the  whisky  was  delivered  to  the  express  oflSce  in  G.  County  to  which  it 
had  been  originally  ordered  by  appellant,  and  the  intention  of  the  parties  to  such 
order  was  that  the  whisky  should  be  delivered  in  said  C.  County,  the  sale  took 
place  in  said  latter  county. 

3. — Same — ^Election  Law — Notice  of  Bleotion. 

Where  the  notices  for  the  election  for  local  option  were  given  under  the  terms 
of  the  local  option  statute  and  not  under  the  terms  of  what  is  known  as  the 
Terrell  Election  Law,  there  was  no  error. 

4. — Same — Orand  Jury — ^Indietmeat. 

Where  the  record  showed  that  a  private  prosecuting  attorney  was  before  the 
grand  jury  during  the  investigation  of  the  accusation  against  appellant  and  con- 
ducted the  examination  of  the  witnesses,  but  was  not  present  with  the  grand 
jury  at  the  time  they  were  deliberating  upon  the  bill  against  appellant,  and  that 
said  attorney  did  not  advise  the  finding  of  the  bill  and  made  no  comments  upon  tlie 
evidence,  there  waa  not  sufficient  ground  to  authorize  the  setting  aside  of  the 
indictment 

Appeal  from  the  County  Court  of  Coryell.  Tried  below  before 
Hon.  R.  E.  West. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $60  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  the  appellant  has  reached  the  hands  of  the  Eeporter. 

J.  E.  Yantis,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Pkesiding  Judge. — Conviction  for  violating  local 
option  law,  punishment  fixed  at  a  fine  of  $60  and  thirty  days  con- 
finement in  the  county  jail. 

The  statement  of  facts  show  in  substance  that  appellant  had  ordered 
from  Waco  a  gallon  of  whisky,  to  be  sent  him  C.  0.  D.  at  Gatesville, 
in  Coryell  County;  that  the  whisky  reached  that  point  in  obedience 
to  said  order;  that  appellant  at  the  time  was  in  Hamilton  County,  at 
which  point  he  received  notice  from  the  express  office  in  Gatesville 
that  his  package  had  arrived.  Prosecuting  witness  Little  was  present 
with  the  defendant  when  he  received  the  notice.  Appellant  stated 
to  witness  he  did  not  want  the  whisky.  Whereupon  witness  stated 
to  appellant  that  he  would  like  to  have  it.  Appellant  then  gave  him 
the  following  order: 

Gatesville,  Texas,  May  3,  1905. 

Mrs.  Russell: — Please  deliver  to  Jack  Little,  my  express,  and  he 
will  pay  charges,  and  oblige.  G.  S..  McElroy. 

It  was  agreed  that  this  order  was  executed  and  delivered  in  Ham- 
ilton County.  That  Little  subsequently  presented  the  order  to  T.  C. 
Eussell,  the  express  agent  at  Gatesville,  and  upon  said  order  the 
express  agent  turned  over  and  delivered  to  him  the  whisky  at  the 
express  office  in  Gatesville;  that  Little  paid  the  C.  0.  D.  and  express 
charges,  and  took  the  whisky.  That  the  order  above  set  out  is  the 
one  delivered  to  Little,  and  the  identical  order  presented  to  T.   C. 
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Russell,  the  express  agent,  and  upon  it  the  delivery  of  the  package 
occurred. 

Appellant  requested  the  court  to  charge  the  jury  that  if  the  order 
was  addressed  to  Mrs.  Russell,  and  that  T.  C.  Russell  the  express 
agent,  delivered  the  goods  to  Little,  then  such  a  delivery  would  be 
without  authority  of  appellant,  and  he  would  be  entitled  to  an  acquit- 
tal. He  further  requested  a  charge  to  the  effect  that  if  the  order 
was  executed  and  delivered  in  Hamilton  County,  and  tliat  Little 
was  to  receive  and  accept  the  package  at  Gatesville,  and  that  he  did 
so  accept  and  receive  it,  the  sale  would  be  in  Haniilton  County,  and 
not  in  Coryell.  We  do  not  believe  either  proposition  correct.  This 
was  not  a  sale  in  the  proper  acceptation  of  the  term,  but  an  order 
which  authorized  the  transfer  of  the  property  upon  its  presentation. 
The  delivery  of  the  goods  was  to  occur  at  Gatesville,  and  such  we 
understand  to  have  been  the  intention  of  the  parties  at  the  time 
of  the  execution  of  the  order  by  appellant,  and  its  acceptance  by 
Little.  Parties  have  the  right  to  make  such  contracts  as  they  deem 
proper,  and  the  intention  of  the  parties  to  such  contract  is  usually 
the  criterion  by  which  the  contract  is  to  be  understood  and  construed. 
In  our  judgment  the  order  given  and  accepted  was  intended  to  operate 
in  Gatesville  and  transfer  the  property  there  upon  the  conations 
stated.  Nor  was  appellant  correct  in  the  second  charge,  to  wit: 
*that  the  delivery  by  T.  C.  Russell  of  the  goods  was  not  binding  on 
him  under  this  order,  as  it  was  directed  to  Mrs.  Russell.  The  facts 
admittedly  show  that  the  goods  were  in  the  express  office,  and  it 
was  that  particular  gallon  of  whisky  which  was  to  be  delivered.  The 
intention  of  the  parties  was  to  deliver  this  particular  gallon  of  whisky, 
which  was  under  the  control  and  in  the  hands  of  the  express  company 
through  its  agents  at  that  point.  Whether  Mrs.  Russel  was  an  employee 
of  the  express  company  in  the  office  at  Gatesville,  the  intention  of  the 
parties  was  to  secure  from  the  express  company  at  that  point  a  transfer  of 
the  particular  gallon  of  whisky  from  appellant  to  Little.  The  fact  that 
the  agent  in  person  delivered  it,  would  be  in  accordance  with  the  intention 
of  the  parties.  A  transfer  of  the  property  was  intended,  and  the  par- 
ticular property  mentioned  which  was  in  that  express  office,  and  which 
both  parties  knew  or  must  have  known  was  in  the  charge  and  under 
the  control  of  the  express  company  through  its  agent,  T.  C.  RusseU. 
Whether  it  was  delivered  through  Mrs.  Russell  or  T.  C.  Russell,  under 
the  peculiar  facts  of  this  case,  we  deem  would  be  immaterial.  The 
sale  was  clearly  accomplished  in  accordance  with  the  intention  and 
purposes  of  the  contracting  parties  and  removed  from  the  express 
company  holding  it  for  appellant.  This  was  intended  to  operate  as  a 
sale  at  Gatesville,  and  did  transfer  the  property  at  that  point,  and 
from  the  parties  who  legally  had  the  custody,  and  who  were  evidently 
in  contemplation  of  the  contracting  parties. 

It  is  also  urged  that   the  local   option  law  was  not  operative  in 
Coryell   County.     The  facts  show   that  the  law  went  into  eflFect  in 


Digitized  by  LjOOQ IC 


1906.]  MoCuTOHEON  V.  The  State.  607 

September,  1904.  It  is  agreed  that  the  notices  for  the  election  and 
in  obedience  to  which  it  was  held,  were  given  under  the  terms  of  the 
local  option  statute,  and  not  under  the  terms  of  what  is  known  as 
the  Terrell  Election  Liaw.  This  has  been  decided  adversely  to  appel- 
lant's contention,  in  Ex  parte  Keith,  11  Texas  Ct.  Bep.,  501;  Hanna 
V.  State,  13  Texas  Ct.  Rep.,  473. 

A  bill  of  exceptions  recites  that  S.  P.  Sadler,  a  practicing  attorney 
at  law,  who  had  been  regularly  employed  by  the  local  option  party  of 
Coryell  County  to  prosecute,  was  before  the  grand  jury  during  the 
investigation  of  the  accusation  against  appellant  in  this  case,  and 
conducted  the  examination  of  witnesses  before  that  body,  relative  to 
the  charge  herein  which  forms  the  basis  of  this  prosecution.  The 
county  attorney  as  well  as  the  district  attorney  were  also  in  attendance 
upon  the  grand  jury  during  the  term,  and  were  ready  and  willing 
to  assist  the  grand  jury  in  the  investigation  of  any  such  matters  that 
might  come  before  ihem.  It  is  contended  that  because  of  the  presence 
of  said  Sadler  during  the  examination  of  the  witnesses  rendered  invalid 
the  indictment  herein.  The  court  qualifies  the  bill  by  stating  that 
Sadler  and  the  county  attorney  were  both  before  the  grand  jury  during 
the  examination  of  the  witnesses,  were  not  with  the  grand  jury  at 
the  time  they  were  deliberating  upon  the  bill;  and  that  Sadler  did 
not  advise  the  grand  jury  to  indict  defendant,  nor  did  he  advise 
them  that  the  evidence  would  justify  them  in  returning  a  bill;  that 
he  made  no  comments  upon  the  evidence,  but  merely  assisted  the 
county  attorney  in  the  examination  of  the  witnesses.  We  do  not 
believe  this  renders  the  indictment  invalid.  Had  he  been  present, 
while  they  were  deliberating  upon  their  action  in  finding  the  bill, 
we  would  have  an  entirely  different  proposition.  But  the  mere  fact 
that  he  examined  the  witnesses  before  the  grand  jury  is  not  sufficient 
under  our  statute  to  authorize  the  setting  aside  of  the  indictment. 
Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Brooks,  Judge,  absent. 


Jeff  McCutcheon  v.  The  State. 

No.  3277.    Decided  April  25.  1906. 

1. — ^Aggravated  Assault — ^Indiotment. 

Upon  a  trial  for  aggravated  assault  where  the  indictment  charged  the  defendant 
with  presenting  a  deadly  weapon  towards  the  person  injured  with  intent  to  alarm, 
etc.,  the  same  did  not  charge  an  aggravated  assault,  but  only  simple  assault 

T    flnnif — ^Evidenoe. 

Where  upon  trial  for  aggravated  assault  the  evidence  showed  that  the  party 
injured  approached  defendant  with  a  pistol,  when  defendant  raised  his  gun  to  his 
waist  with  the  muzzle  pointing  in  the  direction  of  the  party  alleged  to  have  been 
injured,  and  told  him  to  stop  and  then  turned  and  went  away;  the  same  was  in- 
sufficient to  sustain  a  conviction  of  aggravated  assault. 
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Appeal  from  the  County  Court  of  Travis.  Tried  below  before  Hon. 
John  W.  Hornsby. 

Appeal  from  a  conviction  of  aggravated  assault;  penalty,  a  fine  of 
$100  and  twelve  months  confinement  in  the  county  jail. 

The  facts  are  stated  in  the  opinion. 

Bloor  £  Thrasher,  for  appellant. 

J.  E.  Yantis,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  is  charged  with  an 
assault,  in  that  he,  with  a  gun,  the  same  being  a  deadly  weapon,  com- 
mitted an  aggravated  assault  upon  A.  G.  Boyce,  and  did  present  said 
deadly  weapon  towards  the  person  of  said  A.  G.  Boyce,  in  an  angry 
and  threatening  manner  with  intent  to  alarm  the  said  Boyce  under 
circumstances  calculated  to  accomplish  that  purpose.  The  evidence 
shows  that  appellant  had  been  to  town,  sold  a  bale  of  cotton,  which 
was  partly  his  property  and  partly  that  of  Mrs.  Boyce,  whose  place 
he  was  working  as  a  tenant.  Upon  returning  to  Mrs.  Boyce's  residence 
he  inquired  if  her  son,  A.  G.  Boyce,  was  at  home.  Being  informed  that 
he  was  absent  appellant  stated  he  had  sold  a  bale  of  cotton  and  would 
like  to  leave  the  money  with  Mrs.  Boyce  until  her  son  returned,  when 
they  could  have  a  settlement.  Appellant  went  into  the  dining  room 
where  there  was  a  light  to  count  it.  He  counted  it  several  times,  having 
some  difficulty  in  making  the  correct  count,  and  felt  in  his  pockets 
for  the  gin  slip,  upon  which  the  weight  of  the  bale  was  written.  He 
was  unable  to  find  it.  He  counted  the  money  and  Mrs.  Boyce  told 
him  he  could  go.  He  started  off,  but  stopped  on  the  gallery.  He  had 
his  hat  on  in  the  presence  of  the  daughter  of  Mrs.  Boyce,  a  thing, 
which  she  says,  he  never  did  before.  Just  at  this  juncture  appellant 
returned  to  the  door,  and  handed  Mrs.  Boyce  the  slip  which  he  had 
previously  been  unable  to  find,  and  started  away.  In  going  down 
the  steps  of  the  gallery,  he  stumbled,  and  appeared  as  if  drinking. 
Witness  became  alarmed  at  appellant^s  actions,  and  told  him  to  go 
home;  that  her  son  would  soon  be  back.  Defendant  left.  She  told 
Jesse  McCutcheon  that  she  thought  his  father  was  drinking,  and  he 
had  better  take  him  home.  Appellant  admitted  taking  two  glasses  of 
beer  while  in  town. 

A.  G.  Boyce  testified  that  he  and  his  wife  went  away  from  home 
on  the  day  of  the  alleged  assault,  returning  about  dusk.  When  he 
drove  up  his  sister  came  up  to  the  buggy  and  informed  him  that  defend- 
ant had  been  there  and  left  some  cotton  money  to  be  divided  when 
he  came  home;  that  defendant  had  frightened  her;  that  he  (witness) 
was  unhitching  his  team  when  defendant  called  him.  He  ordered 
appellant  off  the  place^  stating  to  him,  "You  have  been  here  and 
frightened  these  women  folks,  and  I  don't  want  you  around  here.'* 
Appellant  wanted  to  know  what  he  had  done,  and  advanced  a   step 
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or  two  towards  witness,  stating  he  had  done  nothing.  Appellant  did 
not  leave  when  ordered,  but  stopped  in  a  respectful  manner,  and  offered 
no  violence  whatever;  tliat  witness  went  into  the  house,  got  his  pistol, 
came  out  with  it  in  his  hand  and  advanced  upon  appellant,  and  ordered 
him  to  leave.  He  did  not  point  the  pistol  at  defendant,  and  made 
no  gestures  or  threats.  As  witness  approached  defendant,  defendant 
pointed  his  gun  towards  him,  holding  it  near  his  waist,  but  not  putting 
it  to  his  shoulder,  with  the  muzzle  pointing  in  the  direction  of  witness, 
and  threatened  to  shoot  him.  Witness  stopped,  and  witness'  wife  told 
defendant  to  go  home.  Appellant  replied  to  her,  "All  right.  Miss 
Betty,"  lowered  his  gun  and  went  home.  This  witness  lived  about 
fifty  yards  from  his  mother,  and  appellant  about  two  hundred  yards 
away.  Appellant's  testimony  in  some  material  respects  contradicts 
that  for  the  State.  When  he  first  went  to  the  house  of  Mrs.  Boyce, 
appellant  did  not  have  the  gun,  but  in  leaving  the  house  he  went  by 
the  lot  where  his  son  (Jesse)  was  milking  the  cows  for  Mrs.  Boyce. 
When  he  reached  the  cow-pen,  his  son  requested  him  to  carry  the 
shotgun  home,  which  he  the  boy  had  been  using  that  day  hunting. 
Appellant  picked  up  the  gun,  and  about  that  time  Mr.  Boyce  returned, 
and  appellant  went  back  to  the  Boyce  residence,  a  short  distance  away 
to  see  Mr.  Boyce  in  reference  to  the  cotton  matter.  He  states  that 
Mr.  Boyce  pointed  a  pistol  at  him,  and  contradicts  him  in  some  other 
matters  as  to  the  transaction. 

Taking  the  State's  evidence,  we  do  not  believe  the  conviction  is 
justified.  Boyce  was  approaching  appellant  with  a  pistol,  and  appellant 
raised  his'gun  to  his  waist,  imploring  him  to  stop  and  threatened  him. 
When  spoken  to  and  ordered  away,  appellant  left  We  do  not  believe 
these  facts  justified  the  conviction.  He  was  not  debarred  his  right 
of  self-defense  under  the  facts  as  we  understand  them.  He  certainly 
had  a  right  to  meet  Mr.  Boyce  and  ask  for  a  settlement. 

Under  the  authorities  we  do  not  believe  the  indictment  charges  an 
aggravated  assault.  The  use  of  the  weapon  simply  with  intent  to 
alarm  constitutes  a  simple  assault.  So  we  believe  the  indictment  would 
not  form  the  basis  for  the  conviction  of  a  higher  offense  than  simple 
assault.  As  before  stated,  we  do  not  believe,  however,  the  evidence 
justified  a  conviction.  The  strongest  case  for  the  State  made  was 
by  A.  G.  Boyce,  who  states  that  he  was  approaching  appellant  with  a 
pistol  when  appellant  raised  the  gun  to  his  waist  with  the  muzzle 
pointing  in  his  direction,  and  told  him  to  stop.  This  he  certainly 
had  a  right  to  do,  and  this  was  all  that  he  did,  for  immediately,  at 
the  request  of  Mrs.  A.  G.  Boyce,  he  turned  and  went  away,  with  the 
remark,  "All  right.  Miss  Betty."  Certainly  he  would  have  the  right 
to  prevent  A.  G.  Boyce  from  killing  him  or  shooting  him,  or  using 
the  pistol  under  the  state  of  case  made  by  Boyce  himself.  So,  under 
any  view  of  this  case,  we  do  not  believe  this  conviction  is  justified. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
Vol.  49  Crim.~39. 
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M.  R.  IsoM  V.  The  State. 
No.  3U8.    Decided  April  25,  1906. 

1. — ^Looal  Option — ^Venue. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  State  failed  to 
prove  venue,  the  judgment  must  be  reversed. 

2. — Same — Cironnuitantial  Evldenoe — ^Eeqnested  Charge. 

See  opinion  for  facts  where  a  charge  on  circumstantial  evidence  should  have 
been  submitted. 

3. — Same — ^Refused  Charge — ^Eeatonable  Doubt. 

Upon  a  trial  for  the  violation  of  the  local  option  law  where  the  evidence  of  thb 
sale  of  the  whisky  was  doubtful  and  circumstantial,  the  court  should  have  given 
the  requested  charge  of  defendant  to  the  effect  that  unless  the  evidence  showed 
beyond  a  reasonable  doubt  that  the  defendant  either  received  the  money  or  delivered 
the  whisky,  the  jury  should  acquit. 

Appeal  from  the  County  Court  of  Bell.  Tried  below  before  Hon. 
W.  K.  Butler. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
pendty^  a  fine  of  $50  and  forty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Eeporter. 

J.  E.  Tantis,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge, — This  is  a  conviction  for  violating 
the  local  option  law.  Harwell  testified  that  during  the  month  of 
October,  he  was  in  Temple,  and  visited  a  club  near  the  old  postoflSce; 
that  the  house  had  two  rooms,  a  front  and  a  back  room.  There  was 
nothing  in  the  back  room  except  some  barrels  containing  empty  bottles; 
that  he  was  not  acquainted  with  anybody  in  the  place,  except  appellant, 
and  there  were  several  parties  in  there  at  the  time.  That  he  went 
to  the  back  end  of  the  counter,  and  paid  no  attention  to  any  one. 
There  were  one  or  two  behind  the  coimter,  one  or  two  in  front  and  one 
or  two  others  sitting  at  tables.  About  the  time  he  walked  to  the 
rear  end  of  the  counter,  appellant  came  in  from  the  back  room. 
They  stopped  and  exchanged  a  few  words,  which  constituted  aU  ihe 
conversation  they  had.  "I  told  appellant  I  wanted  something  to  drink, 
and  laid  down  a  quarter.  I  believe  I  told  him  I  wanted  something 
to  drink.  Appellant  said  nothing,  nodded  his  head,  witness  though^ 
or  motioned  to  a  negro.  Witness  had  not  seen  the  negro  up  to  this 
time,  because  he  was  behind  him.  He  said  appellant  motioned  to  the 
negro,  toward  where  the  negro  was  standing  when  I  walked  in.  When 
witness  laid  the  quarter  on  the  counter,  witness  walked  into  Hxe  back 
room.  I  may  have  asked  him  if  he  had  anything  to  drink,  or  if  he 
could  get  anything  to  drink.  I  am  not  sure  whether  he  said  he  had 
or  had  not.     When  appellant  motioned  to  the  negro  and  nodded  his 
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head,  witness  walked  into  the  back  room  and  out  on  the  back  steps. 
When  he  reached  the  back  steps  there  were  several  parties  in  the  back 
alley,  and  witness  turned  back  and  walked  into  the  room,  and  stopped 
in  the  corner  and  buttoned  his  pants;  and  there  picked  up  a  half 
pint  bottle  of  whisky  out  of  a  barrel  of  bottles,  and  took  a  drink  from  it. 
He  says  that  appellant  was  not  there  and  did  not  deliver  him  a  bottle 
of  whisky  when  he  came  back.  In  fact  there  was  no  one  in  the  back 
room.  He  just  found  the  pint  of  whisky  in  the  barrel  of  empty  bottles. 
It  was  something  like  eight  or  ten  feet  from  where  he  met  appellant 
to  the  back  room;  that  he  intended  to  go  back  to  the  back  end  of 
the  alley  when  he  went  to  the  back  end  of  the. room,  but  there  being 
some  parties  out  there,  he  returned.  He  says:  'TVTien  I  came  back 
the  way  I  happened  to  notice  the  bottle  of  whisky  on  the  empty  barrels 
as  I  turned  to  the  right,  facing  the  comer,  these  barrels  were  up  in 
the  comer,  next  to  the  partition  wall,  and  when  I  turned  to  go  out 
I  turned  to  the  right,  and  the  whisky  was  on  the  barrel  of  empty 
bottles.  The  reason  I  looked  in  the  barrel  was  that  I  wanted  a  drink. 
I  had  no  idea  that  it  was  in  there  when  I  walked  in.  My  object  in 
going  to  the  corner  in  this  back  room  was  to  get  out  of  the  view  and 
fasten  my  clothes.  When  I  walked  in  there  I  did  not  know  that  the 
whisky  was  there.  I  was  not  expecting  to  find  it  in  the  barrel,  that 
was  accidental.  Isom  did  not  tell  me  to  look  in  there.^*  In  regard 
to  the  time,  witness  stated,  "I  was  not  gone  over  two  minutes,  not 
over  one  minute  I  don't  suppose." 

The  court  certifies  in  a  bill  of  exceptions  that  the  State  failed  to 
show  that  the  alleged  sale  occurred  in  Bell  County.  This  of  course, 
was  necessary  to  be  shown. 

Appellant  requested  a  charge  on  circumstantial  evidence,  which  was 
in  writing,  and  was  refused  by  the  court  and  bill  of  exceptions  re- 
served. .  Under  the  facts '  stated,  which  is  the  State's  case  as  shown 
by  the  evidence  this  charge  should  have  been  given,  and  it  was  error 
to  refuse  it. 

Appellant  asked  the  further  instruction:  ^ou  are  charged  that 
proof  of  the  fact  that  the  witness  Harwell  told  defendant  that  he  wanted 
something  to  drink,  and  defendant  motioned  to  a  party  behind  him, 
who  was  working  at  said  club,  and  that  said  Harwell  afterwards  found 
the  whisky,  will  not  authorize  a  conviction,  unless  the  evidence  shows 
beyond  a  reasonable  doubt  that  the  defendant  either  received  the  money 
or  delivered  the  whisky."  We  believe  under  the  facts  of  this  case  this 
charge  should  have  been  given.  The  time  stated  by  witness  Harwell 
was  so  short  and  the  facts  so  thrown  together  and  in  such  rapid  succes- 
sion that  it  leaves  it  extremely  doubtful  if  appellant  either  himself 
or  by  means  of  the  negro,  had  the  time  to  have  placed  the  whisky 
in  the  barrel  in  the  back  room.  Harwell  testified  that  he  went  imme- 
diately from  in  front  of  the  bar  into  this  back  room  to  the  back  door, 
and  when  he  reached  the  steps  seeing  parties  in  the  alley,  he  stepped 
back  into  the  room,  and  into  the  comer  to  button  his  pants.    He  saw 
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no  one  in  the  back  room.  It  is  thus  left  extremely  doubtful  if  the 
whisky  could  have  been  carried  from  the  front  room  into  the  back 
room  with  the  witness  in  full  view  of  the  back  room,  and  with  the 
entire  back  room  within  his  vision.  He  had  barely  time  to  go  through 
the  room,  reach  the  back  steps  and  turn  around.  It  is  hardly  probable 
that  this  negro  and  the  witness  could  have  been  so  nearly  together  in  the 
same  room,  and  that  sufficient  time  for  the  negro  to  have  gone  to  the 
corner  to  which  witness  said  he  traveled  and  where  he  found  the  whisky, 
without  witness  having  seen  the  negro.  So  it  is  extremely  doubtful  if 
after  witness  laid  the  quarter  on  the  counter  for  this  whisky,  it  could 
have  been  carried  to  the  point  where  witness  found  it,  and  the  negro 
or  party  carrying  it  to  that  point  unobserved  by  the  witness.  If  the 
whisky  was  in  the  barrel  previous  to  the  time  witness  entered  the  club 
and  placed  his  money  on  the  counter,  it  evidently  did  not  come  from 
the  counter  and  was  not  delivered  in  accordance  with  the  tender  of 
the  money,  from  the  counter.  How  the  whisky  got  there  is  left  to 
more  than  conjecture.  It  may  have  been  there  in  advance;  and  it 
may  or  may  not  have  belonged  to  the  club,  or  whether  or  not  under 
the  control  and  ownership  of  the  club  or  appellant,  if  appellant  was 
the  agent  of  the  club  or  its  servant  or  employee.  We  believe  on  another 
trial  this  charge  should  be  given  under  the  facts  stated. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


W.  P.  EiTz  V.  The  State. 

No.  3087.     Decided  April  25,  1900. 

CanylAff  Pistol— Appeal. 

Where  defendant  had  been  convicted  in  the  justice  court  for  unlawfully  carry- 
ing a  pistol  and  appealed  to  the  county  court,  where  he  was  again  convicted  and 
his  punishment  fixed  at  a  fine  of  $25,  he  could  not  appeal  to  the  Court  of  Criminal 
Appeals. 

Appeal  from  the  County  Court  of  San  Patrico.  Tried  below  before 
Hon.  P.  A.  Hunter. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol  about  his 
person;  penalty,  a  fine  of  $25. 

The  opinion  states  the  case. 

G.  R,  Scott,  for  appellant. 

J.  E.  Yantis,  Assistant  Attomey-Gteneral,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  in  the  justice  court  for 
unlawfully  carrying  a  pistol,  and  appealed  to  the  county  court  where 
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he  was  again  convicted  and  his  punishment  fixed  at  a  fine  of  $25,  and 
thence  attempts  to  appeal  to  this  court.  Appeal  will  not  lie  in  such 
case  unless  the  amount  of  the  fine  exceeds  $100.  Therefore  the  motion 
of  the  Assistant  Attorney-General  to  dismiss  the  appeal  is  sustained^ 
under  the  authority  of  Kruegel  v.  State,  12  Texas  Ct  Eep.,  234. 
Appeal  dismissed. 

Dismissed* 


Henry  Patterson  v.  The  State. 

No.  3161.     Decided  April  25,  1906. 

1. — ^Xurder  in  Second  Degree — ^Evidenoe — ^Dying  Declaration — ^Predicate. 

Upon  a  trial  for  murder  where  the  evidence  showed  that  the  deceased  stated, 
"I  am  killed;  I  am  dying  now,*'  there  w.as  a  sufficient  indication  of  his  con- 
sciousuess  of  approaching  death  when  he  made  the  statement,  and  a  sufficient  pred- 
icate for  the  introduction  of  his  testimony  as  to  the  manner  in  which  defendant 
committed  the  homicide. 

8. — Same — ^Refused  Charge — Self-Defense — ^Foroe  XTsed  in  Protecting  Property. 
Upon  a  trial  for  murder  where  the  evidence  showed  that  the  deceased  had  kicked 
in  or  was  kicking  in  the  door — or  was  about  to  do  so — of  a  house  in  which  de- 
fendant was  an  employee,  and  that  the  latter  shoved  the  former  off.  the  gallery 
onto  the  sidewalk,  and  that  the  firing  then  ensued  in  which  deceased  was  killed; 
and  the  court  in  his  charge,  under  article  677,  Penal  Code,  instructed  the  jury 
that  to  justify  a  homicide  in  the  protection  of  property  the  killing  should  take 
place  when  the  person  killed  is  in  the  very  act  of  making  an  unlawful  and  violent 
attack,  etc.,  and  also  gave  a  charge  on  self-defense,  there  was  no  error  in  refusing 
the  defendant's  requested  eharge,  grouping  together  the  facts  constituting  his  self- 
defense.  The  jury  evidently  believed  that  defendant  used  more  force  than  was 
reasonably  necessary  for  his  self-defense  or  the  protection  of  property,  this  ques- 
tion being  left  to  their  discretion  by  the  court's  charge. 

Appeal  frpm  the  District  Court  of  Cooke.  Tried  below  before  Hoji. 
D.  E.  Barrett. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
fifteen  years  imprisonment  in  the  penitentiary. 

The  charge  of  the  court  on  the  protection  of  property  is  as  follows: 
"If  you  find  that  defendant  killed  said  Hodgkinson,  yet  if  you  further 
find  that  when  he  killed  him,  said  Hodgkinson  was  in  the  very  act  of 
making  an  unlawful  and  violent  attack  upon  the  habitation  of  Alice 
Sharp,  then  the  defendant  had  the  right  to  repel  such  attack  by  using 
all  such  force  as  to  him,  from  his  standpoint,  seemed  reasonably  nec- 
essary to  repel  such  attack,  and  if  he  used  no  greater  force  than  to 
him  seemed  reasonably  necessary  to  repel  such  attack,  then  he  would 
be  justified  in  such  killing  and  you  will  find  him  not  guilty;  but 
such  attack  by  Hodgkinson  if  any  he  made,  upon  the  habitation  of 
Alice  Sharp  would  not  justify  the  defendant  in  killing  said  H.  unless 
you  find  from  the  evidence  that  he  did  the  killing  while  H.  was  in 
the  very  act  of  making  such  attack  upon  said  habitation.'^ 

The  opinion  states  the  case. 
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Culp  £  Oiddings,  for  appellant. 

J.  E.  Yantis,  Assistant  Attorney-Qeneral ;  Thomas  &  Rogers,  and 
Stuart  &  Bell,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  assessed  at  fifteen  years  confinement 
in  the  penitentiary;  hence  this  appeal. 

A  summary  of  the  testimony  shows  that  Henry  Patterson  was  an 
employee  in  a  certain  house  of  prostitution  run  by  Alice  Sharp,  in  the 
town  of  Gainesville;  and  that  deceased.  Less  Hodgkinson,  was  or  had 
been  a  deputy  sheriff  in  said  town.  On  the  night  in  question  he,  with 
others,  was  at  said  house,  and  evidently  had  been  drinking.  According 
to  some  of  the  witnesses'  testimony  they  were  noisy  and  boisterous. 
Alice  Sharp  desired  them  to  leave  the  house,  stating  that  she  was 
sleepy  and  wanted  to  close  up.  They  went  out  of  the  room  onto 
the  gallery.  Deceased  said  he  wanted  some  more  beer  and  h^itated 
about  leaving,  she  insisting  on  his  going  and  told  him  she  would  not 
sell  him  any  more  beer;  and  according  to  some  of  the  testimony 
he  kicked  at  the  door  and  demanded  admittance.  Appellant  came 
up  and  pushed  him  off  the  gallery  onto  the  pavement.  At  this 
juncture,  according  to  the  State's  testimony,  appellant  fired  at  de- 
ceased who  fell  onto  the  pavement,  and  then  drew  his  pistol,  and 
without  rising  again  fired  at  appellant  on  the  gallery.  The  testimony 
shows  that  several  shots  were  fired  by  deceased  and  several  by  appellant. 
Deceased  received  two  wounds,  one  in  the  shoulder,  which  was  slight, 
and  the  other  in  the  stomach,  the  latter  causing  his  death.  He  lived 
from  half  an  hour  to  an  hour  after  the  difficulty.  Before  he  died  he 
made  a  declaration  as  to  the  cause  of  the  death.  This  ts  a  sufficient 
statement  of  the  difficulty  to  discuss  the  questions  raised. 

Appellant  complains  of  the  action  of  the  court  admitting  the  testi- 
mony of  Moss  as  to  the  alleged  dying  declarations  made  to  him  by 
deceased,  insisting  that  no  sufficient  predicate  was  laid  for  the  admis- 
sion of  said  testimony;  that  it  was  not  shown  that  deceased  was  con- 
scious at  the  time  of  approaching  death.  The  bill  of  exceptions  re- 
ferred to  was  taken  in  the  statement  of  facts,  and  as  is  usual  in  such 
cases,  the  bill  is  not  taken  in  that  clear  and  satisfactory  manner  which 
would  bring  in  review  the  questions  which  appellant  discusses  in  his 
brief.  This  bill  only  shows  that  appellant  objects  '1)ecause  the  mere 
statement,  T  am  killed*  is  not  a  sufficient  predicate.  This  was  overruled 
and  defendant  excepts.**  Now,  an  examination  of  the  testimony  in 
connection  with  this  matter  shows  that  directly  after  the  shooting 
the  witness  Moss  came  to  where  deceased  was  lying  on  the  sidewalk 
where  he  had  been  shot  down,  and  as  soon  as  he  approached  deceased, 
he  said:  "Less,  is  this  you?"  Deceased  said,  "Yes."  He  then  asked, 
"What  is  the  matter  with  you?"  Deceased  said,  "I  am  killed."  Witness 
said,  "Maybe  not  so  bad  as  that,  Less."     He  says,  ^TTes,  I  am  dying 
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right  now/'  Then  asked  him  who  shot  him^  and  he  said,  Patterson. 
Witness  then  said,  "Did  you  shoot  at  him?"  He  said,  ^TTes,  I  shot 
two  or  three  times  at  him/'  Witness  said,  *T3id  you  hit  him,"  and 
he  said,  "I  do  not  know."  Witness  then  narrates  that  he  saw  a  six 
shooter  lying  there  and  picked  it  up,  and  it  looked  like  deceased  had 
dropped  it  out  of  his  hand.  He  asked  him,  "What  did  it  all  start 
about?"  Deceased  said,  "I  don't  know,  I  was  standing  on  the  corner 
of  that  gallery  and  he  came  up  on  the  far  end  of  the  gallery  and 
shoved  me  oflF,  and  shot  me."  Witness  asked,  "Did  you  shoot  first 
or  him?"  He  said,  "He  did.'"  Deceased  died  about  an  hour  after 
this.  There  is  no  question  in  our  minds  but  that  the  predicate  was 
suflBciently  laid  for  the  introduction  of  this  testimony.  Sims  v.  State, 
36  Texas  Crim.  App.,  154;  King  v.  State,  34  Texas  Crim.  App.,  228; 
Connell  v.  State,  10  Texas  Ct  Bep.,  890.  Under  the  authorities,  we 
understand  that  the  statement  by  deceased,  "I  am  killed;  I  am  dying 
now,"  is  a  sufficient  indication  of  his  consciousness  of  approaching 
death  when  he  made  the  statement.  We  would  further  observe  that,  so 
far  as  we  are  able  to  discover  from  the  testimony  in  this  connection, 
deceased  was  in  a  sound  condition  of  mind  when  he  made  the  declara- 
tions, and  there  is  no  indication  that  said  declaration  was  made  in 
fesponse  to  any  questions  calculated  to  elicit  the  particular  statement. 
Futhermore,  the  statement  of  facts  in  this  connection  does  not  negative 
the  idea,  but  rather  suggests  that  it  might  be  regarded  as  res  gestae. 
Appellant  complains  of  the  refusal  of  the  court  to  give  his  special 
requested  charge  number  2,  on  the  ground  that  the  court  should  have 
grouped  the  facts  constituting  his  self-defense  as  suggested  by  the 
testimony;  and  not  having  done  so  his  second  requested  instruction, 
which  grouped  the  facts,  should  have  been  given.  We  think  that  the 
court's  charge  in  paragraph  16  sufficiently  covered  all  that  was  essen- 
tial to  protect  appellant's  right  of  self-defense,  that  is,  to  slay  deceased 
if  it  appeared  from  his  standpoint  to  become  necessary  to  repel  an 
attack  then  being  made  by  deceased  on  the  habitation  of  Alice  Sharp. 
Article  677,  Penal  Code,  requires,  in  order  to  justify  a  homicide  in 
the  protection  of  property,  that  the  killing  should  take  place  when 
the  person  killed  is  in  the  very  act  of  making  such  unlawful  and  violent 
attack.  We  understand  that  the  charge  given  by  the  court  followed 
the  statute  in  this  regard.  Appellant's  own  testimony  shows  that 
the  homicide  occurred  at  the  time  deceased  was  trying  to  kick  in 
the  door  of  the  room.  But  whether  he  was  then  kicking  in  the  door, 
or  attempting  to  kick  in  the  door,  t)r  had  just  kicked  the  door  in, 
when  he  was  shoved  ofE  the  gallery  onto  the  sidewalk,  it  does  not 
occur  to  us  would  matter,  or  that  the  jury  would  be  at  all  misled  or 
confused  by  the  charge.  The  circumstances  all  show  that  the  incidents 
were  so  close  together,  that  is,  the  facts  relating  to  deceased  kicking 
the  door  and  his  being  shoved  off,  and  the  firing  immediately  ensuing, 
under  the  court's  charge  which  followed  the  statute,  that  the  jury  would 
give  appellant  the  full  benefit  of  the  law  as  applied  to  the  facts  in 
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that  respect.  However,  if  they  believed,  as  evidently  they  did,  that 
appellant  used  more  force  than  was  reasonably  necessary  under  the 
circumstances,  that  he  not  only  rightly  ejected  deceased  from  the 
gallery,  but  immediately  began  firing  on  him  before  it  was  necessary 
for  his  self-defense,  then  they  would,  as  they  evidently  did,  disregard 
his  defense  of  property.  Appellant's  requested  charge  number  2,  re- 
quires, as  does  the  court's  charge,  that  appellant  must  have  been  in 
the  act  of  making  an  assault  upon  the  house  of  Alice  Sharp,  and  that 
it  reasonably  appeared  necessary  from  defendant's  standpoint  that  it 
was  the  intention  of  the  deceased  to  force  an  entrance  against  her  will, 
in  such  event  appellant  had  the  right  to  use  all  force  necessary  to 
prevent  such  unlawful  attack,  and  would  be  justified,  if  he  used  no 
more  force  and  slew  deceased.  This  charge  in  all  essential  particulars 
is  much  like  the  court's  charge;  and  both,  as  stated,  required  deceased 
to  be  in  the  act  of  making  said  assault  on  the  property  or  house  of 
Alice  Sharp.  It  was  not  necessary  for  the  court  to  especially  direct 
the  attention  of  the  jury  to  the  fact  that  appellant  had  the  same 
right  to  protect  said  house  or  property  as  Alice  Sharp  had,  being  in 
her  employ.  In  the  charges  given  by  the  court  this  right  was  assumed 
to  exist  in  appellant  as  her  employee. 

We  do  not  believe  that  the  court  was  required  or  was  even  authorized 
to  tell  the  jury  that  appellant  was  authorized  to  push  deceased  oflE  of 
the  gallery.  That  may  have  been  the  use  of  more  force  than  was  nec- 
essary at  that  time.  That  matter  was  properly  left  within  the  jury's 
discretion.  There  is  nothing  in  the  charge  of  the  court  that  we  see 
at  variance  with  opinion  of  this  court  in  Weaver  v.  State,  19  Texas 
Crim.  App.,  547.  There  it  is  laid  down  that  the  danger  from  an  attack 
on  one's  property  must  be  immediate  and  imminent;  and  that  every 
means  must  be  resorted  to  to  prevent  the  injury  or  violence  attempted. 
That  in  no  case  of  felony  or  attempted  felony  is  it  lawful  to  take  life 
where  the  party  may  be  arrested,  and  felony  thereby  prevented.  In 
this  case,  it  occurs  to  us  that  so  far  as  the  protection  of  property  was 
concerned,  the  charge  given  was  all  that  could  be  asked  for  by  appellant; 
and  the  jury  evidently  believed,  as  to  that  matter,  that  appellant  acted 
precipitately  or  used  more  force  than  was  reasonably  necessary  for 
the  protection  of  property.  We  do  not  understand  that  the  facts  here 
show  any  real  danger  to  property.  The  real  crucial  point  in  the  case 
was  appellant's  right  of  self-defense.  We  understand  the  court's  chargo 
on  that  subject  adequately  safeguarded  appellant.  The  jury  were 
instructed  in  paragraph  16  of  the  court's  charge  that  if  they  believed 
that  defendant  shot  and  killed  deceased,  but  at  the  time  he  did  so 
deceased  was  making  or  about  to  make  an  unlawful  and  violent  attack 
upon  defendant,  calculated  to  cause  him  to  believe  that  deceased  was 
about  to  inflict  upon  him  serious  bodily  injury  or  kill  him,  as  viewed 
from  his  standpoint,  that  appellant  would  have  the  right  to  slay  de- 
ceased. We  understand  that  when  a  difficulty  is  about  to  ensue  between 
two  men  armed,  that  it  is  sometimes  a  very  nice  point  to  determine 
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who  is  the  aggressor,  and  who  first  resorts  to  force.  Here  the  quQstion 
we  think  was  fairly  left  to  the  consideration  of  the  jury,  and  they 
evidently  believed  that  appellant  not  only  took  the  initiative  and 
shoved  deceased  off  of  the  gallery,  when  perhaps  there  was  no  occasion 
for  this  character  of  force  at  the  time,  but  that  he  immediately  drew 
his  pistol,  and  shot  him;  and  before  deceased  had  made  any  attack 
on  appellant.  This  matter  was  left  to  the  consideration  of  the  jury. 
Under  the  charge  the  jury  were  authorized  to  acquit  appellant  if  de- 
ceased, before  appellant  drew  and  shot  was  making  or  about  to  make 
an  unlawful  attack  on  defendant  which  caused  him  to  believe  his 
life  or  person  was  in  danger,  and  this  regardless  of  appellant^s  right 
in  the  first  instance  to  push  him  off  the  gallery  onto  the  sidewalk. 

We  find  no  error  in  the  record  such  as  authorizes  a  reversal,  and  the 
judgment  is  affirmed. 

Affirmed, 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 


D.  T.  Thweatt  v.  The  State. 

No.  3134.     Decided  April  25,  1906. 

1. — Oiving  Away  Whisky  on  Eleotion  Bay — ^Information. 

It  is  necessary  under  section  120,  Act  of  the  Twenty-eighth  Legislature,  page 
154,  prohibiting  the  sale,  etc.,  of  liquor,  etc.,  to  negative  the  provisos  therein  con- 
tained. 

S. — Same — ^Duplloltoni  Pleading. 

Where  the  information  charged  defendant  with  giving  away  whisky  on  election 
day,  and  did  inform  divers  persons  naming  them,  of  the  whereabouts  of  whisky 
at  and  near  the  poll  of  the  voting  precinct,  a  motion  to  quash  should  have  been 
sustained,  the  information  being  duplicitous  in  setting  out  different  offenses, 
between  different  parties  in  the  same  court 

8.~4Same— Kotion  to  Elect. 

Where  in  a  prosecution  for  giving  away  intoxicating  liquor  on  election  day  the 
evidence  showed  that  the  transactions  were  distinct  and  under  different  circum- 
stances than  those  charged,  and  occurred  at  different  times  and  places,  a  motion 
to  elect  should  have  been  sustained. 

4. — Same — ^Information. 

In  a  prosecution  for  giving  away  liquor  on  election  day^  an  information  that 
the  election  was  held  in  a  certain  precinct  in  M.  County,  for  the  purpose  of  deter- 
mining whether  or  not  intoxicating  liquors  should  be  sold  in  said  county,  is  bad. 
Following  Renter  v.  State,  43  Texas  Crim.  Rep.,  572. 

Appeal  from  the  County  Court  of  Milam.  Tried  below  before  Hon. 
R.  B.  Pool. 

Appeal  from  a  conviction  of  giving  away  liquor  on  election  day; 
penalty,  a  fine  of  $200. 

The  opinion  states  the  case. 
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Chambers  £  Sharp  and  U.  8.  Hearrell,  for  appellant. — On  question 
to  quash  because  information  does  not  negative  exceptions:  Leather- 
wood  V.  State,  6  Texas  Crim.  App.,  244;  Colchell  v.  State,  23  id.,  584; 
Bice  V.  State,  37  Texas  Crim.  Eep.,  36;  Williams  v.  State,  37  id.,  238; 
State  V.  Clayton,  43  Texas,  410;  Potts  v.  State,  74  S.  W.  Sep.,  32; 
Fleeks  v.  State,  83  id.,  381. 

On  question  of  duplicitous  pleading:  Heineman  v.  State,  22  Texas 
Crim.  App.,  44;  Hickman  v.  State,  id.,  441, 

J,  E.  Yantis,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  giving 
away  whisky  on  an  election  day.  Motion  is  made  to  quash  the  complaint 
and  information  because  of  their  failure  to  set  out  the  necessary  aver- 
ments, under  section  120  of  the  Acts  of  the  Twenty-eighth  Legislature, 
page  154,  known  as  the  Terrell  Election  Law.  We  quote  that  section, 
which  provides :  "If  any  person  shall  open  or  keep  open,  any  bar  room, 
saloon  or  wholesale  liquor  house,  where  vinous,  malt  or  spirituous 
or  intoxicating  liquors  are  sold,  during  any  portion  of  an  election  day, 
in  any  voting  precinct,  town  or  city,  where  such  election  is  held,  etc., 
he  shall  be  punished,  ♦  *  ♦  provided  such  liquor  may  be  sold  on 
election  day,  by  a  drug. store  to  fill  a  prescription  of  a  physician,  who 
shall  at  the  time  certify  in  writing  on  honor  that  it  is  needed  by  his 
sick  patient,^^  etc.  Motion  was  made  to  quash  the  complaint  and 
information,  specially  because  it  did  not  negative  the  provisos  set 
out  in  the  statute.  In  Fleeks  v.  State,  83  S.  W.  Rep.,  381,  tiiis  question 
was  decided  by  this  court  as  contended  for  by  appellant,  and  this 
language  is  there  used :  "It  is  necessary  under  the  new  law  to  negative 
the  provisos  therein  contained  as  it  is  contained  in  the  enacting  clause 
of  the  statute.'* 

The  charging  part  of  the  information  was  that  appellant  did  on  the 
election  day  give  away  whisky  to  Hilliard  Washington,  and  did  then 
and  there  inform  said  Hilliard  Washington  and  others,  to  wit:  Frank 
Vaughan,  Will  Casper,  H.  R.  Williams  and  J.  M.  Sledge  of  the  where- 
abouts of  whisky  at  and  near  the  polls  of  said  voting  precinct  number 
5.'*  It  is  urged  this  is  defective,  in  that  it  combined  different  offenses 
in  the  same  count.  Without  going  into  a  discussion  of  the  matter 
at  length,  this  record  shows  that  if  appellant  gave  whisky  to  Hilliard 
Washington,  or  informed  him  where  he  could  find  it,  it  was  an  entirely 
different  transaction  from  those  mentioned  in  regard  to  the  other 
named  parties.  If  he  informed  one  or  more  of  those  parties  in  regard 
to  where  whisky  could  be  found  it  was  not  at  the  same  time  and  place, 
and  constituted  different  transactions.  He  further  met  this  phase 
of  the  case  after  the  testimony  was  in,  by  asking  the  court  to  require 
the  State  to  elect  upon  which  .transaction  it  would  rely  for  a  convic- 
tion. This  was  refused  and  an  exception  taken.  We  believe  that  the 
motion  to  quash  should  have  been  sustained,  and  unquestionably  after 
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the  facts  were  introduced  the  motion  to  elect  was  properly  made.  It 
is  a  rule  familiar  to  criminal  pleadings  that  where  a  statute  sets  out 
that  an  ofEense  may  be. committed  in  different  ways  under  the  general 
definition  of  such  offense,  they  can  be  connected  in  one  count  and 
alleged,  and  the  requirements  of  the  statute  would  be  sufficiently  met. 
And  it  has  been  further  held  that  different  offenses  may  be  set  out 
in  different  counts,  each  charging  different  misdemeanors,  and  it  would 
not  vitiate.  These  questions  will  be  found  discussed  in  32  Texas  Crim. 
Eep.,  370;  32  Texas  Crim.  Rep.,  381,  474.  But  the  question  here 
involved  is  not  the  joining  of  different  means  of  committing  the  same 
offense,  but  the  information  sets  out  different  offenses  in  the  same  cotmt : 
offenses  shown  to  have  occurred  between  different  parties.  Upon  the 
development  of  the  facts,  this  was  made  clearly  to  appear.  Where 
the  indictment  does  not  show  that  they  are  different  offenses  or  different 
transactions  in  the  same  count,  but  embraced  within  the  general 
definition  of  the  statute,  then  perhaps  the  motion  to  quash  might  not 
be  entertained,  but  if  the  pleadings  show  that  they  are  different  offenses 
and  different  transactions  in  the  same  count,  then  the  motion  to  quash 
should  be  sustained.  But  even  where  the  averments  would  not  sustain 
the  motion  to  quash  under  those  circumstances,  still  when  the  evidence 
is  introduced,  and  it  is  made  to  appear  that  the  transactions  are 
distinct  and  under  different  circumstances  than  those  charged,  and 
occurring  at  different  times  and  places,  the  motion  to  elect  should 
be  sustained. 

There  is  another  serious  objection  to  this  complaint  and  information 
which  may  be  noticed.  It  alleges  that  the  election  was  held  in  voting 
precinct  number  5  in  Milam  County,  it  being  the  Maysville  voting 
precinct,  for  the  purpose  of  determining  whether  or  not  intoxicating 
liquors  should  be  sold  in  Milam  County.  This  character  of  election 
was  held  erroneous  in  Rueter  v.  State,  43  Texas  Crim.  Rep.,  572. 
In  that  case  it  was  charged  that  the  election  for  the  entire  county 
was  held  in  the  first  ward  in  the  city  of  Dallas,  for  the  purpose  of 
enabling  the  freeholders  of  the  county  to  determine  whether  hogs, 
sheep  or  goats,  should  run  at  large  in  the  county.  Here  it  is  alleged 
that  the  election  was  held  in  voting  precinct  number  5  to  determine 
whether  or  not  intoxicating  liquors  should  be  sold  in  Milam  County. 
The  question  is  the  same,  and  that  case  is  in  point.  For  this  reason 
we  think  this  complaint  and  information  are  both  defective. 

There  are  some  other  questions  of  more  or  less  interest  that  require 
a  reversal  growing  out  of  the  introduction  of  evidence.  Under  the 
view  taken  of  the  case,  we  do  not  deem  it  necessary  to  enter  into  a 
discussion  of  them.  Because  the  complaint  and  information  are  so 
fatally  defective,  that  they  cannot  form  the  basis  of  a  prosecution,  the 
judgment  is  reversed  and  the  prosecution  ordered  dismissed. 

Reversed  and  dismissed. 
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Joe  Billingsley  v.  The  State.  ^ 

No.  3156.    Decided  April  25,  1906. 

Perjury — ^ETidenoe — Number  of  Witnesses — Contradictory  Statements. 

Where  upon  trial  for  perjury  the  assignment  of  perjury  was  that  defendant 
falsely  swore  before  a  justice  of  the  peace  that  he  did  not  see  the  State's  witness 
with  a  pistol,  and  did  not  see  him  shoot  it,  and  that  he  afterwards  was  brought 
before  tne  same  justice  and  made  a  contradictory  statement  under  oath;  and  the 
State  proved  these  two  statements  before  the  justice  of  the  peace,  but  there  was 
no  positive  proof  by  the  State  that  defendant  saw  the  State's  witness  with  a  pistol 
or  saw  him  shoot  the  pistol,  and  there  was  nothing  positive  except  the  contra- 
dictory statements  of  the  accused  before  said  justice,  the  evidence  was  insuffi- 
cient to  meet  the  requirement  of  the  statute  of  two  witnesses  to  the  falsity  of  the 
statement  or  of  one  witness  with  strong  corroborating  testimony. 

Appeal  from  the  District  Court  of  Blanco.  Tried  below  before 
Hon.  Clarence  Martin. 

Appeal  from  a  conviction  of  perjury;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  appellant  has  reached  the  hands  of  the  Reporter. 

J.  E,  Yantis,  Assistant  Attorney-Oeneral,  for  the  State. 

DAVIDSOX,  Presiding  Judge. — Appellant  was  convicted  of  per- 
jury in  that  he  should  have  stated  before  the  justice  of  the  peace,  in 
what  is  termed  a  "court  of  inquiry,'^  that  he  did  not  see  Mart  Davis 
with  a  pistol,  and  did  not  see  him  shoot  a  pistol.  Subsequently  appel- 
lant was  brought  before  the  same  justice  of  the  peace  and  made  a 
contradictory  statement  under  oath,  to  that  averred  as  being  false. 
The  two  statements  were  proved  by  the  justice  of  the  peace  and  a 
peace  officer.  Mart  Davis  testified  that  he  and  appellant,  on  the  night 
of  the  supposed  shooting  of  the  pistol  left  the  little  town  of  Blanco 
together,  and  were  traveling  in  the  same  direction;  that  he  did  have 
a  pistol  either  on  his  person  or  in  his  saddle  bags — as  to  whether  it 
was  in  the  saddle  bags  or  on  his  person  is  not  definite.  But  he  fired 
the  pistol,  and  for  fear  of  being  caught  with  it  threw  it  away.  That 
at  the  time  he  fired  the  pistol  he  did  not  know  where  appellant  was, 
but  he  was  somewhere  behind  him.  The  peace  oflScer  testified  he 
heard  the  shot,  and  went  in  that  direction,  overtook  Davis,  examined 
him,  but  failed  to  find  a  pistol.  Davis  accounts  for  his  failure  to 
find  it  by  the  statement  that  he  had  thrown  it  away.  Appellant  made 
some  statements  outside  of  court,  which  tended  with  some  degree  of 
force  to  show  that  he  had  made  a  false  statement  in  the  first  instance. 
This  is  about  the  substance  of  the  testimony. 

It  is  contended  that  this  evidence  is  not  sufficient.  In  order  to 
convict  of  the  crime  of  perjury  under  our  statute,  it  is  necessary  that 
there  be  two  witnesses  to  prove  the  falsity  of  the  statement,  or  one 
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witness  with  strong  corroborating  circumstances;  otherwise  the  con- 
viction cannot  be  sustained.  It  has  been  settled  by  this  court  in 
Brooks  V.  State,  29  Texas  Crim.  App.,  582,  and  Agar  v.  State,  29 
Texas  Crim.  App.,  605,  that  a  party  cannot  be  convicted  upon  his 
contradictory  statements,  where  one  is  under  oath  and  the  other  not, 
or  where  both  are  under  oath.  In  Schwartz  v.  Com.,  27  Gratt.,  1025, 
it  was  held  that  evidence  simply  showing  that  defendant  at  one  time 
swore  to  one  state  of  facts  and  subsequently  changed  his  testimony, 
and  admitted  the  falsity  of  the  former  statement,  testifying  in  direct 
contradiction  of  the  first  statement,  was  not  suflBcient  to  justify  a  con- 
viction. The  State  must  prove  which  of  the  two  statements  is  false, 
and  must  show  the  statement  relied  on  for  perjury  as  being  false  by 
evidence  independent  of  the  contradictory  statements  of  defendant  or 
his  sworn  declaration.  In  State  v.  Buckley,  18  Ore.,  228,  it  was 
held  that  a  conviction  for  perjury  could  not  be  sustained  where  there 
is  no  other  evidence  save  that  of  contradictory  statements  by  the  accused. 
To  the  same  effect  is  Peterson  v.  State,  74  Ala.,  34;  Boscoe's  Crim. 
Ev.,  767-8;  2  Bussell  on  Crimes,  651-2;  Beg.  v.  Wheatland,  8  C.  &  P., 
238;  2  Wharton's  Crim.  Law,  sec.  1005;  Dodge  v.  State,  4  Zabriskie, 
455;  2  Bishop  Crim.  Proc.,  930-2;  1  Greenleaf,  sec.  259.  The  ques- 
tion then  is,  has  the  State  introduced  a  sufficient  quantum  of  proof 
to  justify  the  conviction.  The  officer  testified  that  he  heard  a  pistol 
shot.  Davis  testified  that  he  fired  the  shot,  but  did  not  know  at  the 
time  the  whereabouts  of  defendant  further  than  that  he  was  somewhere 
behind  him.  Then  we  have  no  witness  testifying  in  this  case  that 
appellant  saw  Davis  with  a  pistol,  or  saw  him  shoot  a  pistol;  and  the 
strongest  possible  case  the  State  has  shown  is  that  appellant,  having 
traveled  along  the  road  with  Davis,  might  have  been  sufficiently  close 
to  have  either  seen  the  pistol  or  have  heard  Davis  shoot  it.  But  that 
is  an  inference  from  the  circumstances.  There  is  no  direct  proof  of 
his  proximity  to  Davis  at  the  time  the  pistol  was  fired.  He  may  have 
seen  the  pistol  fired,  or  he  may  not  have  seen  it — so  far  as  Davis  is 
concerned.  The  officer  knew  nothing  of  tlie  facts  further  than  that 
he  heard  the  report  of  the  pistol.  So  there  is  no  witness  in  the  case 
who  testifies  positively  to  the  fact  that  appellant  saw  Davis  with  a 
pistol  or  saw  him  shoot  the  pistol.  In  order  to  arrive  at  the  con- 
clusion that  appellant  saw  Davis,  either  with  the  pistol  or  discharge 
it,  we  must  deduce  it  from  the  fact  that  he  was  traveling  with  him, 
and  was  somewhere  in  his  rear  at  the  time  the  pistol  was  fired.  Inde- 
pendent of  the  contradictory  statements  of  the  accused  this  is  the 
strength  of  the  Staters  case,  and  it  does  not,  in  our  judgment,  meet 
the  requirement  of  the  statute  which  requires  two  witnesses  to  the 
falsity  of  the  statement,  or  one  witness  with  strong  corroborating  testi- 
mony. We  therefore  conclude  the  evidence  is  not  sufScient  to  justify 
the  verdict. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Digitized  by  LjOOQ IC 


622  49  Texas  Criminal  Reports.  '  [Austin, 


A.  M.  Abmsworthy  v.  The  State. 

No.  3265.    Decided  April  25,  1906. 

Harder  in  Second  Desrree — ^Kutual  Combat — Charge  of  Court — ^ProToUng  DiA- 
cnlty. 

Upon  a  trial  for  murder  where  the  evidence  showed  that  there  was  nothing  said 
by  defendant  indicative  of  the  fact  that  he  was  getting  a  gun  for  the  purpose  of 
engaging  in  a  mutual  combat,  the  mere  fact  that  deceased  followed  appellant,  who 
returned  with  a  gun  and  shot  him,  would  not  authorize  a  charge  upon  mutual 
combat. 

Appeal  from  the  District  Court  of  Bowie.  Tried  below  before  Hon. 
T.  A.  Turner. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
five  years  imprisonment  in  the  penitentiary. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court  on 
former  appeal,  see  13  Texas  Ct.  Rep.,  697. 

Mdhaffey  &  Thomas,  for  appellant. — On  question  of  mutual  combat 
and  provoking  difficulty:  Morgan  v.  State,  34  Texas  Crim.  Sep.,  226; 
White  V.  State,  42  id.,  571;  Winters  v.  State,  37  id.,  582;  Airhart  v. 
State,  40  id.,  475;  Rea  v.  State,  10  Texas  Ct.  Rep.,  586;  Clay  v.  State, 
44  Texas  Crim.  Rep.,  135 ;  Walden  v.  State,  34  Texas  Crim.  Rep.,  92. 

J.  E.  Yaniis,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  murder  in  the  sec- 
♦  ond  degree,  and  his  punishment  assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  five  years.  This  is  the  second  appeal.  See  13 
Texas  Ct.  Rep.,  697. 

Appellant  complains  of  the  court's  charge  on  mutual  combat,  as  fol- 
lows: "On  the  law  of  self-defense,  I  charge  you,  as  follows:  If  you 
believe  from  the  evidence  that  the  defendant  and  E.  G.  James  had  a 
difficulty,  and  that  the  defendant  retired  from  or  left  the  place  of 
the  diflSculty,  and  went  to  the  house  or  residence  of  Dr.  Bentley,  and 
that  after  reaching  said  residence  the  defendant-  was  in  a  place  of 
safety  and  was  in  no  danger  of  suffering  any  injury  at  the  hands  of 
said  E.  G.  James,  or  at  the  hands  of  Charley  James,  or  any  one  else 
with  the  said  E.  G.  James,  and  that  the  said  E.  G.  James  continued 
to  remain  at  or  near  the  place  of  said  difficulty,  and  was  cursing  and 
swearing,  or  using  loud  and  vociferous  language  and  that  the  defend- 
ant heard  the  same  while  in  the  house  of  said  Bentley,  and  that  the 
defendant  armed  himself  with  a  double-barrel  shotgun  at  the  said 
residence,  and  went  back  near  to  where  said  James  was,  and  that 
he  armed  himself  with  said  gun  and  went  near  to  where  said  James 
was  for  the  purpose  and  with  the  intention  to  engage  in  a  mutual 
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combat  with  the  said  E.  6.  James,  and  with  the  intention  of  the 
defendant  to  use  said  gun  in  said  combat,  and  with  the  intention  to 
shoot  and  kill  said  James  with  said  gun  in  said  combat,  and  in  pur- 
suance of  said  purpose  and  intention  did  engage  in  a  mutual  combat 
with  said  James  and  did  use  said  gun  in  said  combat  and  did  shoot 
and  kill  said  James  with  said  gun  in  said  combat,  then  under  these 
circumstances,  I  charge  you  that  the  defendant  would  lose  the  right 
of  self-defense,  and  could  not  claim  that  he  killed  said  James  in  self- 
defense,  but  he  would  be  guilty  either  of  murder  in  the  second  degree 
or  manslaughter,  as  you  may  find  from  all  the  evidence  in  the  case, 
keeping  in  mind  for  your  guidance  in  determining  the  degree  of 
homicide,  the  instructions  herein  defining  and  explaining  the  offense 
of  murder  in  the  second  degree  and  the  law  appertaining  thereto,  and 
also  the  instructions  herein  defining  and  explaining  the  offense  of 
manslaughter  and  the  law  appertaining  thereto/' 

As  we  read  this  record,  the  evidence  is  the  same  as  on  the  former 
appeal,  and  we  do  not  deem  it  necessary  to  set  it  out  in  detail,  but  re- 
fer to  the  opinion  on  the  former  appeal.  We  do  not  think  the  evidence 
suggests  the  issue  of  provoking  the  difiBculty  or  of  mutual  combat, 
under  the  decisions  of  this  court.  There  was  nothing  said  by  defend- 
ant indicative  of  the  fact  that  he  was  getting  the  gun  for  the  purpose 
of  engaging  in  a  mutual  combat,  and  the  mere  fact  that  deceased 
followed  appellant  up  the  road,  and  appellant  went  to  a  house  and 
subsequently  returned  with  a  gun  and  shot  him,  would  not  make  a 
case  of  mutual  combat. 

For  the  error  discussed,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


QoTLiEB  Gabler  v.  The  State. 

No.  3176.    Decided  April  25.  1906. 

1. — ^Kurder  in  Second  Degree— Special  Venire— Jnry  and  Jury  Law— Statutei 
Conitmed. 
Where  upon  trial  for  murder  the  contingency  provided  for  under  the  amend- 
ment of  articles  3159a,  3175a,  Revised  Civil  Statutes,  and  647a,  Penal  Code,  Act 
Twenty-ninth  Legislature,  page  17,  affecting  special  venires,  did  not  arise ;  the  rec- 
ord showing  that  the  special  venire  was  drawn  from  the  whole  list  of  regular  jurors 
selected  by  the  jury  commissioners  at  the  last  term  of  court  and  that  this  was  the 
first  venire  that  was  drawn  from  the  box  and  not  put  back  in  the  box  at  all ;  and 
there  was  no  question  raised  in  regard  to  the  special  venire  list  to  be  used 
after  the  special  venire  drawn  in  the  case  was  exhausted;  and  that  as  far  as 
the  court  was  advised  the  jury  in  the  case  was  made  up  from  the  original  special 
venire  drawn  from  the  jury  for  the  week,  there  was  no  error. 

2^    Same    Evidence— Age  and  Qnalifloation  of  Witness — ^Discretion  of  Conrt. 

On  a  trial  for  murder  where  it  appeared  from  the  record  on  appeal  that  the 
trial  court  was  satisfied  from  other  testimony  as  well  as  that  adduced  at  the  time 
the  witness  was  asked  as  to  his  competency,  and  it  not  appearing  from  the  testi- 
mony presented  in  the  bill  that  the  witness  was  disqualified,  but  that  he  knew 
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it  was  wrong  to  tell  a  story,  etc.,  that  his  testimony  was  cogently  given,  tb« 
court  did  not  err  in  permitting  him  to  testify,  the  witness  being  twelve  years  of 
age. 

8. — Same — ^Eyidenoe— Conoliuion  of  Witnesa. 

Where  on  a  trial  for  murder  the  State's  witness  was  asked  how  high  up  was 
the  blood  on  the  wheel,  and  he  answered  without  objection  that  it  looked  to  him 
that  the  deceased  in  falling  down  slipped  down  on  the  side  of  the  wheel,  etc.,  there 
was  no  error. 

4. — Same — ^Evidence — ^Animns — Shorthand  Kendering  of  Faets  by  Witness. 

Upon  a  trial  for  murder  there  was  no  error  in  permitting  the  State's  attorney 
to  ask  the  witness  if  he  knew  anything  of  the  state  of  feeling  between  deceased 
and  defendant,  and  upon  an  affirmative  answer  from  the  witness,  to  further  show 
by  said  witness  that  such  feeling  was  not  friendly.  This  being  in  the  nature  of 
a  shorthand  rendering  of  the  facts. 

5. — Same— Eyldence — Conclusion  of  Witness — ^Bill  of  Ezeeptions. 

On  a  trial  for  murder  where  the  bill  of  exceptions  did  not  show  the  connection 
in  which  the  testimony  objected  to  was  used,  or  that  the  witness  was  not  testi^ing 
to  facts,  in  answer  to  a  question  by  the  State  whether  there  had  been  a  struggle 
between  the  deceased  and  the  horse  at  the  place  where  he  was  found,  and  the  cer- 
tificate of  the  judge  did  not  show  that  the  witness  was  stating  a  conclusion,  there 
was  no  error;  especially  where  the  answers  of  witness  were  favorable  to  defend- 
ant. 

6. — Same— BiU  of  Exceptions — Cross-Ezamination — ^Husband  and  Wife. 

On  a  trial  for  murder  where  the  wife  of  defendant  on  cross-examination  by  the 
State  was  asked  if  on  a  certain  night  her  husband  did  not  run  her  off  of  the  place, 
and  the  bill  of  exceptions  did  not  show  that  the  testimony  attempted  to  be  elicited 
was  not  in  legitimate  cross-examination,  there  was  no  error,  especially  as  the 
witness  answered  in  the  negative. 

7. — Same— Xisoondnot  of  Jury — Separation  of  Jurors. 

Where  upon  appeal  from  a  conviction  of  murder  the  record  did  not  show  that 
the  defendant  offered  testimony  to  sustain  his  motion  for  new  trial  on  the  ground 
that  the  jury  had  separated,  and  it  did  not  appear  that  if  they  separated  they  did 
not  have  permission  to  do  so  and  were  in  charge  of  an  officer,  there  was  no  error. 

8. — Same— Absence  of  Judge  During  Trial — ^Affldayit — ^Kotion  for  Hew  TriaL 

Where  upon  appeal  from  a  conviction  of  murder  the  record  does  not  show  in  de 
fendant's  motion  for  new  trial  supported  by  affidavit  that  the  trial  was  not  sus- 
pended while  the  judge  stepped  aside  into  an  adjourning  room,  nor  that  he  was  not 
in  control  of  the  court  proceedings  and  within  view  of  the  jury,  there  was  no  error. 

Appeal  from  the  District  Court  of  Austin.  Tried  below  before 
Hon.  L.  W.  Moore. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
eight  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  briefs  of  either  parties  have  readied  the  hands  of  the  Eeporter. 

J.  E.  Yantis,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  assessed  at  eight  years  imprison- 
ment in  the  penitentiary;  hence  this  appeal. 

The  theory  of  the  State  was  that  appellant,  who  married  the  grand- 
daughter of  deceased,  formed  a  grudge  against  deceased  because  de- 
ceased desired  to  get  rid  of  him;  that  is,  he  was  living  with  deceased 
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at  the  time  of  the  homicide  and  had  been  for  some  time  before^  and 
had  been  informed  by  him  that  he  could  not  support  him  any  longer, 
that  he  must  find  some  work.  This  occurred  a  month  or  such  a 
matter  before  the  homicide.  From  this  time  on  he  appears  to  have 
entertained  a  grudge  against  deceased.  On  the  morning  of  the  homi- 
cide deceased  went  out  to  the  lot.  Subsequently  appellant  went  out 
there  and  came  back  and  reported  that  Frank  (one  of  two  horses  owned 
by  deceased)  had  killed  deceased.  His  wife  and  others  immediately 
went  to  the  lot,  and  found  deceased  lying  close  to  the  buggy  house. 
He  lived  but  a  short  time  after  he  was  so  found.  His  wife  states 
that  he  only  mumbled  something  after  she  got  to  him, — ^understood 
him  to  say,  Gotlieb.  Three  or  four  cuts  were  found  on  his  forehead. 
The  testimony  was  that  these  were  straight  cuts,  and  such  cuts  as 
would  not  ordinarily  have  been  produced  by  the  hoof  of  a  horse. 
They  not  only  cut  the  flesh  but  fractured  the  ricull.  The  horse  (Frank) 
was  found  with  a  piece  of  rope  on  him,  which  was  cut.  Two  other 
pieces  of  rope  were  found  in  the  lots  near  the  trough,  and  these  pieces 
were  cut.  The  cuts  were  fresh,  and  there  is  some  testimony  to  the 
effect  that  the  pieces  of  rope  did  not  correspond  with  the  pieces  of  rope 
on  the  horse.  It  is  shown  that  Frank  and  Charley  were  gentle  work 
horses.  From  this  and  other  testimony  it  is  insisted  by  the  State,  and 
the  conviction  was  predicated  on  the  idea,  that  appellant  struck  deceased 
with  some  club  or  blunt  instrument  which  caused  his  death;  and 
had  falsely  stated  that  his  death  was  caused  by  the  horse  kicking  him. 
Appellant  testified,  and  in  his  testimony  attributed  the  death  of  de- 
ceased to  the  horse,  Frank. 

Appellant  made  a  motion  to  quash  the  special  venire  on  the  ground 
that  said  venire  was  not  drawn  according  to  the  law  authorizing 
the  drawing  of  special  venires:  neither  the  original  statute  nor  the 
amended  statute;  that  the  jury  commissioners  appointed  at  the  last 
term  of  the  court  did  not  draw  any  special  venire  list  for  the  present 
term  of  said  court,  and  that  the  court  without  legal  authority  ap- 
pointed a  jury  commission  at  the  present  term  of  the  court  to  draw 
special  veniremen  to  do  special  venire  service  for  this  term  of  the 
court,  and  that  said  commission  drew  the  list  of  special  veniremen 
who  were  to  act  in  this  cause;  that  said  commissioners  appointed  at 
this  term  of  the  court  had  no  lawful  autliority  to  draw  and  select 
a  special  venire  to  act  or  perform  said  venire  service  in  any  case  at 
this  term  of  the  court.  The  court  appears  to  have  heard  proof  on 
this  question,  which  was  as  follows:  **The  district  clerk  testified  that 
the  venire  in  this  case  was  drawn  from  the  regular  venire  composed 
of  four  weeks  of  jurors  selected  by  the  jury  commissioners  at  the 
last  term  of  court.  This  was  the  first  venire  that  was  drawn  from 
the  box.  The  forty  men,  as  under  the  order,  were  drawn,  and  that 
was  separated  as  drawn  and  not  put  back  in  the  box  at  all.  The 
venire  was  drawn  from  the  whole  list  of  regular  jurors  for  this  term 
of  the  court,  composed  of  one  hundred  and  twenty  men."  This  was 
Vol.  49  Crim.— 40. 
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all  the  testimony  elicited  on  the  subject.  So^  we  take  it,  that  said 
special  venire  was  drawn  in  accordance  with  the  law  on  the  subject 
We  do  not  understand  any  question  was  raised  in  regard  to  the  spe- 
cial venire  list  to  be  used  after  the  special  venire  drawn  in  the  case 
was  exhausted.  At  least,  no  issue  was  made  on  this  subject,  and  no 
testimony  was  elicited.  As  far  as  we  are  advised,  the  jury  was  made 
up  from  the  original  special  venire  drawn  in  the  case  from  the 
juries  for  the  week,  which  consisted  of  one  hundred  and  twenty 
names.  We  understand  that  the  amendment  of  1905  (Acts  29th  Leg., 
p.  17),  articles  3159a,  3175a,  and  647a),  provides  for  the  special  venire 
list  to  be  drawn  by  the  jury  commissioners  appointed  by  the  court, 
out  of  which  talesmen  are  to  be  drawn  or  selected  when  the  special 
venire  authorized  by  the  old  law  has  been  exhausted.  No  recourse 
is  to  be  had  to  this  special  venire  list  until  the  original  special  venire 
drawn  in  the  case  from  the  jury  for  the  term  has  been  exhausted, 
unless  the  contingency  arises  as  provided  in  amended  article  647a. 
Whenever  the  names  of  persons  selected  by  the  jury  commissioners  to 
do  jury  service  for  the  term  shall  have  been  drawn  one  time  to  answer 
summons  to  a  venire  facias,  then  the  names  of  the  persons  selected 
by  the  said  commissioners,  and  which  form  the  special  venire  list, 
shall  be  placed  on  tickets,  etc.  The  contingency  here  provided  for 
did  not  arise  in  this  case  for  use  of  said  special  venire  list,  because 
this  was  the  first  jury  drawn.  While  the  amendment  repeals  all  pro- 
visions of  law  in  conflict  therewith,  there  is  no  conflict  between  the 
mode  pointed  out  for  drawing  a  special  venire,  under  the  original 
articles  647  and  647a,  so  far  as  concerns  the  drawing  of  the  special 
venire  in  this  case.  As  shown  by  the  proof  introduced  on  the  motion, 
tlie  court  pursued  the  method  provided  by  law  for  getting  the  special 
venire  in  this  case. 

Appellant's  bill  of  exceptions  number  1  relates  to  the  action  of  the 
court  permitting  State's  witness,  Robert  Beyer,  to  testify.  The  bill 
shows  that  witness  was  twelve  years  old,  and  before  he  testified  counsel 
for  appellant  asked  leave  to  examine  him  as  to  his  qualifications;  and 
propounded  the  following  question:  "Do  you  know  what  they  would 
do  with  you,  if  you  were  to  swear  to  a  lie?'*  and  he  replied,  he  was 
twelve  years  old.  The  question  was  repeated  to  him  through  an  in- 
terpreter, and  he  then  replied,  he  did  not  know.  The  court  then  ex- 
amined him,  and  told  him  to  step  up  there:  *^Son,  do  you  know 
that  it  is  wrong  for  you  to  tell  a  story?  You  are  not  going  to  tell  a 
story,  are  you?'*  He  replied,  "Yes;  sir,  he  knew  it  was  wrong  to  tell 
a  story.''  The  court  then  asked  him  if  he  had  been  to  a  school; 
and  he  replied  he  had  been  one  year,  and  said  he  could  not  read. 
The  court  then  asked  him  if  he  knew  what  would  become  of  him  if 
he  told  a  story;  and  he  replied  he  did  not  know.  The  court  then 
asked,  if  he  had  ever  been  taught  the  Devil  would  get  him  if  he  told  a 
story;  and  to  this  he  replied,  that  he  had  never  seen  the  devil.  Tlie 
bill  shows  that  counsel  objected  to  witness  testifying  on  the  ground. 
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that  he  was  absolutely  unqualified  to  testify  as  a  witness.  The  court 
overruled  the  objections,  and  explains  the  bill  as  follows:  "The  court 
heard  testimony  of  this  witness,  both  before  and  after  objection  of 
counsel,  as  to  competency,  and  became  satisfied  of  his  competency/^ 
The  competency  of  a  witness  is  a  question  primarily  for  the  court, 
but  of  course  this  is  subject  to  review.  While  we  believe  the  court 
should  have  stated  the  testimony  he  heard  which  satisfied  him  of  the 
competency  of  the  witness  in  order  that  we  might  properly  review  it, 
still  no  objection  was  made  by  appellant  to  accepting  the  bill  as  ex- 
plained by  the  court.  It  appears  that  the  court  was  satisfied  from 
other  testimony  as  well  as  that  adduced;  and  it  not  appearing  from 
the  testimony  presented  in  the  bill  that  the  witness  was  disqualified, 
we  take  it,  tiiat  the  witness  stated,  that  he  knew  it  was  wrong  to  tell 
a  story  but  he  did  not  know  what  would  become  of  him  if  he  did, 
and  that  he  had  never  seen  the  Devil,  would  not  disqualify  him.  As 
far  as  it  went,  his  testimony  seems  to  have  been  cogently  given.  The 
court  did  not  err  in  permitting  him  to  testify. 

Appellant's  second  bill  of  exceptions  raises  the  question  as  to  the 
admissibility  of  the  testimony  of  A.  Schucaney,  who  was  placed  on  the 
stand  by  the  State.  The  district  attorney  asked  him  how  high  up 
was  the  blood  on  the  wheel,  to  which  he  replied  it  looked  like  deceased 
in  falling  down,  slipped  on  the  side  of  the  wheel.  He  was  then  aaked, 
if  it  appeared  to  have  been  done  as  he  fell,  which  witness  answered  in 
the  affirmative.  This  was  objected  to  because  witness  had  no  right 
to  say  how  it  appeared  to  him,  and  because  it  was  stating  a  conclusion 
of  the  witness.  The  court  explains  this  bill  by  stating,  "that  the 
witness  was  asked  this  question,  ^How  high  up  was  the  blood  on  the 
wheel?'  And  he  answered  without  objection,  *Well,  it  looked  to  me 
like  in  falling  down  he  slipped  down  on  the  side  of  the  wheel.'  The 
further  question  was  asked,  *That  is  the  way  it  appeared  to  you?' 
And  without  objection,  the  answer  was,  TTes,  sir.'  After  above  ques- 
tion was  asked,  and  answered;  witness  was  examined  more  fully  upon 
the  point,  and  located  from  memory  the  blood,  but  said  he  was  not 
positive  he  saw  blood  there  at  all."  Prom  this  explanation  of  the 
court,  it  appears  that  the  witness  was  permitted,  without  objection,  to 
answer  the  same  question  presented  in  the  bill.  Of  course  this  ex- 
planation disposes  of  the  matter. 

While  Charles  Bierwith  was  on  the  stand  testifying  for  the  State, 
the  district  attorney  asked  him,  if  he  knew  anything  of  the  state  of 
feeling  between  old  man  Beyer  and  Gabler.  He  answered  in  the  af- 
firmative. The  district  attorney  then  asked  him,  if  they  were  friendly 
or  not.  Over  objection  of  appellant,  witness  answered,  that  they  were 
not  very  good  friends.  Appellant  objected  because  ihe  same  was  a 
conclusion  of  the  witness.  We  believe  that  this  character  of  testimony 
is  admissible;  that  is,  a  witness  can  give  his  opinion  as  to  the  state 
of  feeling  between  the-  parties,  as  to  whether  it  appeared  friendly  or 
unfriendly.    This  is  in  the  nature  of  a  shorthand  rendering  of  the 
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facts.  Of  course,  upon  this  matter  the  witness  is  subject  to  cro6»- 
examination.  See  illustrations  on  this  subject  in  Lawson  on  Expert 
and  Opinion  Evidence,  p.  466,  et  seq. 

Appellant's  fourth  bill  of  exceptions  shows  that  the  district  attor- 
ney asked  witness  William  Boelacher,  if  there  had  been  a  struggle 
there  between  him  and  the  horse — ^meaning  if  there  had  been  any 
struggle  between  the  horse  and  the  dead  man.  Appellant  objected, 
because  it  would  be  a  conclusion  of  the  witness;  that  witness  could 
have  testified  the  condition  of  the  ground  where  the  body  was  found, 
but  could  not  give  his  conclusion  as  to  whether  or  not  there  had  been 
a  struggle.  We  are  not  informed  by  this  bill  as  to  the  connection  in 
which  this  testimony  was  adduced;  nor  does  it  appear  tliat  the  witness 
was  not  testifying  to  facts  known  and  witnessed  by  him.  The  grounds 
of  objection  stated  by  counsel  in  the  bill  to  the  effect  that  witness 
could  not  state  a  conclusion,  is  not,  as  has  been  frequently  held,  a 
certificate  of  the  judge  to  the  eflEect  that  such  fact  existed,  but  is 
the  mere  statement  of  a  ground  of  objection.  However,  the  answer 
of  the  witness  was  favorable  to  appellant,  as  witness  answered  in  the 
affirmative.  The  theory  of  appellant  was  that  the  horse  had  killed 
deceased  by  kicking  him;  and  of  course  the  opinion  of  witness  that 
there  appeared  to  have  been  a  struggle  between  the  horse  and  dead 
man  was  in  line  with  his  theory. 

When  Mrs.  Gabler  (wife  of  defendant)  was  upon  the  stand  testifying 
in  behalf  of  defendant,  the  district  attorney,  on  cross-examination, 
asked,  ^^If  on  a  certain  night  her  husband  did  not  run  her  off  of  tlie 
placed'  To  which  defendant  objected,  that  it  would  cut  no  figure  if 
defendant  ran  his  wife  off  every  night  on  the  merits  of  this  case; 
and  furthermore,  she  could  not  be  compelled  to  answer  questions 
against  her  husband  on  cross-examination  that  were  not  inquired  into 
on  direct  examination.  The  court  permitted  the  witness  to  testify,  over 
appellants  objection.  The  court  explaining  the  bill  says:  **Above 
question  was  asked  in  connection  with  others  relating  to  a  difificulty 
between  defendant  and  deceased  one  night  several  weeks  before  the 
killing.  She  answered  this  question  in  the  negative,  hence  no  injury 
could  have  been  done  the  defendant."  We  think  this  disposes  of  the 
exception.  However,  the  bill  itself  does  not  show  that  the  testimony 
attempted  to  be  elicited  was  not  in  legitimate  cross-examination  of 
appellant's  wife;  that  is,  in  order  for  the  bill  to  have  made  this  mani- 
fest, it  should  have  stated  directly  that  it  was  not  in  cross-examination 
of  any  original  testimony  brought  out  by  appellant,  or  the  testimony 
brought  out  by  appellant  from  his  wife,  should  have  been  stated  so 
that  this  court  might  determine  the  question  whether  or  not  this  was 
legitimate  cross-examination. 

In  motion  for  new  trial  appellant  urges  the  misconduct  of  the 
jury,  in  that,  as  stated  by  him,  they  separated  from  each  other,  i.e., 
one,  two  and  three  of  the  jurors,  and  as  many  as  three  or  four  times 
during  the  progress  of  the  trial,  left  the  main  body  of  the  jury  and 
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went  out  of  the  courthouse,  and  over  and  across  the  public  square  of 
the  town.  The  defendant  at  the  time  called  the  court's  attention  to 
the  fact  and  excepted  to  the  same;  that  the  affidavit  of  J.  M.  Mathis, 
Esq.,  an  attorney  in  said  cause,  is  attached,  marked  exhibit  "A",  show- 
ing the  truth  of  this  allegation.  This  affidavit  is  substantially,  as 
follows:  That  John  M.  Mathis,  was  of  counsel  for  appellant.  While 
said  cause  was  in  progress,  the  jurors  trying  said  cause,  at  different 
times  during  said  trial,  or  rather  a  part  of  the  jurors  separated  from 
the  main  body  of  the  jurors,  and  went  over  the  square  of  the  town, 
remaining  out  of  the  courthouse  and  away  from  the  other  jurors  for 
a  considerable  length  of  time.  That  he  called  the  court's  attention 
to  this  fact,  and  excepted  to  the  same  at  the  time.  If  it  can  be 
considered  that  this  question  is  sufficiently  raised  by  this  motion  and 
accompanying  affidavit,  then  the  court  should  have  heard  the  testimony 
on  it,  if  offered.  No  such  offer  appears  to  have  been  made.  An  ex- 
amination of  the  motion  for  new  trial  and  the  accompanying  affidavit 
fail  to  show  that  the  jurors  did  not  separate  from  the  main  body  with 
the  permission  of  the  court  and  in  charge  of  an  officer.  Certainly, 
in  order  to  have  made  an  issue  this  should  have  been  shown. 

The  motion  for  new  trial  and  the  affidavit  of  J.  M.  Mathis,  Esq., 
further  shows  that  during  the  trial  of  said  cause,  and  while  Boelscher 
was  on  the  stand,  that  the  trial  judge  withdrew  from  the  bench,  and 
went  into  the  adjoining  room  to  the  district  court  room,  for  the  pur- 
pose of  urinating;  thereby  losing  control  of  said  cause.  This  affidavit 
does  not  show  but  that  the  trial  was  suspended  while  the  judge  stepped 
aside  into  an  adjoining  room ;  nor  does  it  show  that  he  was  not  within 
view  of  the  jury  so  as  to  have  retained  control  of  the  court  proceed- 
ings. 

We  have  examined  the  record  carefully,  and  in  our  opinion  it  con- 
tains no  reversible  error,  and  the  judgment  is  accordingly  affirmed. 

Affirmed. 


Thomas  Moore  v.  The  State. 

No.  3159.    Decided  April  25,  1906. 

1. — ^Knrder  in  Second  Besrree— Special  Venire— Statntes  Construed — ^Talesmen 
Jury  Commissionen. 
The  Act  of  the  Twenty-ninth  Legislature,  page  17,  amending  the  special  venire 
law,  added  articles  3159a  and  3175a  to  the  Revised  Civil  Statutes,  and  article  647a 
to  the  Code  of  Criminal  Procedure,  and  does  not  in  any  manner  conflict  with  the 
previous  law  in  regard  to  petit  jurors  drawn  for  service  during  the  ensuing  term ; 
the  only  change  in  this  respect  is  that  it  requires  the  jury  commissioners  to  draw 
what  is  termed  in  this  act  a  special  venire  list,  which  is  an  additional  list  of  names 
to  serve  on  special  venires  exclusively ;  and  these  cannot  be  called  into  service  until 
the  jurors  summoned  for  regular  service  have  been  exhausted  either  by  serving  one 
week  in  the  district  court  as  petit  jurors  and  one  on  the  special  venire  or  twice  on 
special  venires;  when  this  has  been  done  it  is  provided  that  the  clerk  shall  then  re- 
sort to  special  venire  jurors  from  the  list  selected  specially  for  that  purpose;  the 
act  requiring  the  exhaustion  of  the  regular  petit  jurors  before  resorting  to  those 
specially  drawn  for  special  venire  service  as  talesmen. 
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2. — Same — Jury  and  Jury  Law — Speoial  Venire — Judge. 

Where  upon  a  trial  for  murder  a  special  venire  of  sixty  men  was  ordered  and 
drawn  from  the  regular  jury  drawn  for  said  term  by  the  jury  commissioners  at  a 
previous  term,  and  the  venire  facias  placed  in  the  hands  of  the  sheriff,  and  after 
about  forty-five  of  the  said  jurors  had  been  summoned,  the  court  of  its  own  volition 
ordered  this  venire  quashed,  sunmioned  three  conmilssioners  and  had  them  draw 
a  list  of  one  hundred  and  thirty-five  names  from  which  the  jury  was  selected  which 
tried  defendant ;  appellant  not  being  present  when  the  matters  occurred,  but  when 
afterwards  asked  if  he  had  any  objections  to  said  commissioners,  replied  in  the 
negative;  the  Act  of  the  Twenty-ninth  Legislature  amending  the  law  of  drawing 
special  venires,  having  gone  into  effect  after  the  reguhir  jurors  for  said  term  had 
been  drawn;  the  court  explaining  that  these  venire-men  had  threatened  to  claim 
their  exemption.  Held,  that  the  action  of  the  court  in  quashing  said  venire  was 
error. 

8. — Same— Disqualiilcatlon  of  Juron^-Mittake  of  Clerk. 

The  provision  of  the  jury  law  which  provides  that  the  clerk  shall  prevent  the 
drawing  of  the  names  more  than  twice  does  not  per  se  disqualify  the  jurors, 
although  the  clerk  may  have  overlooked  the  law,  or  committed  a^  mistake  in  draw- 
ing the  names;  the  jurors  could  claim  their  exemption  if  erroneously  sununoned, 
but  the  court  can  not  in  advance  exclude  the  entire  list,  or  any  number  of  jurors 
on  the  list,  on  account  of  the  mistake  of  the  clerk,  or  that  they  had  been  previ- 
ously twice  summoned. 

4. — Same-T-Query. 

See  opinion  of  court  for  questions  not  decided  if  an  objection  had  been  raised 
by  defendant  to  the  venire,  or  if  the  jurors  had  claimed  their  exemption. 

Appeal  from  the  District  Court  of  Harrison.  Tried  below  before 
Hon.  Eichard  B.  Levy. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
thirty  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Scott  &  Jones,  for  appellant 

J.  E.  Yantts,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  conviction  was  for  murder 
in  the  second  degree. 

On  the  5th  of  September  appellant  was  brought  into  court,  a  special 
venire  of  sixty  men  ordered  and  drawn;  the  venire  facias  issued,  was 
placed  in  the  hands  of  the  sheriff,  and  the  case  set  for  September  19ih. 
About  forty-five  of  the  jurors  had  been  summoned  by  the  sheriff  when 
the  court  of  its  own  volition  ordered  this  venire  quashed,  siumnoned 
three  commissioners,  and  had  them  draw  a  list  of  one  hundred  and 
thirty-five  names,  from  which  the  jury  was  selected  which  tried  defend- 
ant. The  names  of  the  first  venire  ordered  were  drawn  from  the 
regular  jury  summoned  for  the  weeks  of  the  August  term  of  the 
court.  These  jurors  (to  the  number  of  one  hundred  and  eighty)  had 
been  drawn  by  the  jury  commissioners  at  the  previous  term  of  the 
court* to  serve  for  the  ensuing  August  term:  the  term  at  which  appel- 
lant was  convicted.  On  September  12,  in  another  venire  case,  a  mo- 
tion was  made  to  quash  the  special  venire  on  the  ground  that  the 
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jurors  for  the  week  for  the  August  term  had  served  on  more  than 
two  venires  during  the  term.  It  is  further  made  to  appear  that  there 
were  several  venire  cases  to  be  tried  at  the  August  term  of  the  courts 
and  that  the  veniremen  had  appeared  in  obedience  to  the  summons 
in  more  than  two  of  said  cases  at  the  term  at  which  appellant  was 
tried^  and  it  sufiBciently  appeared  to  the  trial  court  that  these  venire- 
men had  threatened  to  claim  and  would  claim  their  exemption  from 
service  on  .other  venires.  The  court  held  that  the  jurors  summoned 
for  service  for  the  August  term  of  the  court  could  not  legally  be  drawn 
under  the  Act  of  the  Twenty-ninth  Legislature  on  more  than  two  special 
venires,  "as  they  would  likely  claim  their  exemption."  After  reaching 
this  conclusion,  the  court  then  directed  the  sheriff  to  return  the  venire 
facias  in  appellant's  case  as  well  as  in  another  case  against  Smith, 
without  serving  the  remainder  of  the  jurors  to  be  summoned  on  said 
list  Appellant  was  not  present  when  these  matters  occurred.  Before 
the  jury  commissioners  were  qualified  by  the  court  at  the  term  at 
which  appellant  was  tried,  and  before  they  had  done  any  work,  appel- 
lant was  brought  into  court,  and  asked  if  he  had  any  objection  to 
said  jury  commissioners.  The  reply  was  in  the  negative.  It  seems 
that  the  jury  commissioners  for  the  previous  term  had  properly  drawn 
jurors  for  the  August  term,  under  the  then  existing  law,  between 
the  two  terms  of  court,  the  Act  of  the  Twenty-ninth  Legislature  went 
into  effect,  which  provides  that  in  addition  to  the  jurors  summoned  to  do 
jury  service  for  the  different  weeks  of  the  term,  there  should  be  a  special 
venire  list  .also  drawn  to  serve  under  certain  circumstances  in  venire 
cases.  This  law  will  be  found  in  the  Acts  of  the  Twenty-ninth  Legis- 
lature, page  17.  It  added  articles  3159a,  3175a,  to  the  Revised  Civil 
Statutes,  and  article  647a  to  the  Code  of  Criminal  Procedure.  After 
setting  out  the  manner  by  which  the  jury  commissioners  should  select 
a  list  of  jurors  for  special  venire  service  in  case  they  are  needed,  it 
provides  that  after  the  petit  jurors  for  the  term  have  served  one  week 
they  can  be  drawn  on  a  venire  one  time  during  said  term;  and  that 
no  citizen  who  has  served  as  a  petit  juror  for  one  week  during  any 
term  of  court  shall  during  said  term  be  compelled  to  answer  summons 
to  more  than  one  special  venire  facias.  Nor  shall  any  citizen  be 
compelled  to  answer  summons  to  a  special  venire  more  than  twice 
during  any  one  term  of  the  court.  Article  647a,  Code  Criminal  Pro- 
cedure, provides:  ''Whenever  the  names  of  the  persons  selected  by  the 
jury  commissioners  to  do  jury  service  for  the  term  shall  have  been 
drawn  one  time  to  answer  summons  to  a  venire  facias,  then  the  names 
of  the  persons  selected  by  the  said  commissioners,  and  which  form 
the  special  venire  list,  shall  be  placed  upon  tickets  of  similar  size 
and  color  of  paper  and  the  tickets  placed  in  a  box  and  well  shaken 
up  and  from  this  box  the  clerk,  in  the  presence  of  the  judge,  in  open 
court,  shall  draw  the  number  of  names  required  for  further  venire 
service,  and  shall  prepare  a  list  of  such  names  in  the  order  in  which 
they  are  drawn  from  the  box  and  attach  such  list  to  the  writ  and  de- 
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liver  the  same  to  the  sheriff;  and  it  shall  furthermore  be  the  duty  of 
the  clerk,  and  he  shall  prevent  the  name  of  any  person  from  appear- 
ing more  than  twice  on  all  of  such  lists/'    As  before  stated,  this  act 
went  into  effect  after  the  jury  commissioners  had  drawn  jurors  for 
service  for  the  August  term.    It  will  be  observed  that  the  law  passed 
by  the  Twenty-ninth  Legislature  does  not  in  any  manner  conflict  with 
the  previous  law  in  regard  to  petit  jurors  drawn  for  service  during  the 
ensuing  term.     The  only  change  in  this  respect  is  that  it  requires  the 
jury  commissioners  to  draw  what  is  termed  in  this  Act  of  the  Twenty- 
ninth  Legislature  a  special  venire  list.     This  is  an  additional  list  of 
names  to  serve  on  special  venires  exclusively,  and  these  cannot  be  called 
into  service  until  the  jurors  summoned  for  regular  service  have  been  ex- 
hausted under  the  terms  of  the  act,  either  by  serving  one  week  in  the 
district  court  as  petit  jurors  and  once  on  the  special  venire,  or  twice 
on  special  venires.    When  this  has  been  done,  it  is  provided  that  the 
clerk  shall  then  resort  to  special  venire  jurors  and  the  list  selected 
specially  for  that  purpose.    In  other  words,  it  seems  clearly  the  pur- 
pose of  the  Legislature  to  require  the  exhaustion  of  the  petit  jurors 
before  resorting  to  those  specially  drawn  for  special  venire  service, 
and  for  the  further  purpose  of  using  those  jurors  so  specially  drawn 
as  talesmen,     llie  clear  purpose  of  this  seems  to  be  to  use  those  jurors 
drawn  specially  for  that  purpose  as  talesmen,  thus  changing  the  law 
authorizing  sheriffs  to  summons  talesmen  under  the  direction  of  the 
court.    In  other  words,  the  list  of  jurors  drawn  as  a  special  venire 
list  shall  be  drawn  by  the  jury  commissioners  and  not  summoned  by 
the  sheriff  under  the  old  statute,  i.e.,  it  intends  to  limit  the  jurors  to 
be  used  during  the  court  on  petit  and  special  venires  to  those  drawn 
by  jury  commissioners,  and  to  repeal  the  law  which  authorized  the 
sunmioning  of  talesmen  by  the  officers  of  the  court  under  the  direction 
of  the  court. 

The  question  then  arises,  was  the  action  of  the  court  correct  in 
setting  aside  the  list  drawn  on  September  5th,  three-fourths  of  whom 
had  been  served,  to  attend  as  jurors  to  try  appellant.  In  our  opinion, 
this  action  of  the  court  was  error.  The  fact  that  the  law  says  that 
these  jurors  shall  not  be  compelled  to  serve  on  more  than  two  venires, 
or  upon  one  venire  if  they  have  served  a  week  as  petit  jurors  does  not 
disqualify  them.  They  may  sit,  unless  they  claim  their  exemption. 
The  court  cannot  claim  their  exemption  for  them.  Nor  can  he  dis- 
qualify them  from  sitting  in  other  cases.  In  discharging  them  from 
such  service  it  must  be  done  judicially,  and  the  jurors  upon  claiming 
their  exemption.  They  may  have  been  willing  to  serve,  and  appellant 
may  have  been  willing  to  select  a  jury  from  that  list.  Nor  does  the 
further  provision  of  the  law,  which  says  that  the  clerk  shall  prevent 
the  drawing  of  the  names  more  than  twice,  disqualify  the  jurors. 
The  fact  that  the  clerk  may  overlook  the  law,  or  commit  an  error  or  a 
mistake,  in  drawing  the  names,  will  not  disqualify  the  jurors.  They 
can  claim  their  exemption  if  erroneously  stunmoned,  and  it  would  be 
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the  duty  of  the  court  to  stand  them  aside.  But  he  cannot  in  advance 
exclude  the  entire  list  or  any  number  of  the  list,  because  of  the  mis- 
take of  the  clerk  or  by  reason  of  the  fact  that  they  had  been  previously 
twice  summoned.  Such  matters  must  be  done  in  open  court,  when 
the  exemption  is  claimed  or  the  objection  raised.  These  were  com- 
petent jurors,  drawn  by  the  jury  commissioners;  they  were  not  tales- 
men selected  by  the  sheriff,  nor  ordered  to  be  selected  by  the  sheriff, 
but  were  drawn  from  the  box  in  the  usual  way.  We  therefore  hold, 
that  the  court  was  in  error  of  his  own  motion  in  setting  aside  the 
venire  facias,  and  in  ordering  a  new  list  drawn  from  those  selected 
by  the  jury  conmiissioners  appointed  at  the  term  of  the  court  at  which 
appellant  was  tried.  If  the  jurors  had  appeared  in  obedience  to  the 
summons  of  the  sheriff  and  claimed  their  exemption,  and  the  court 
had  then  summoned  or  ordered  summoned  the  venire  as  he  did,  we 
would  have  had  a  different  question.  But  we  are  only  deciding  the 
question  presented.  It  is  also  unnecessary  to  discuss  what  would  have 
been  the  result  had  there  been  an  objection  raised  by  appellant,  either 
to  the  array  or  to  the  jurors  singly  when  presented  for  challenge. 
The  point  we  decide  is,  that  the  court  was  in  error  in  setting  aside  of 
his  own  volition  in  advance  of  the  appearance  of  the  jurors,  the  venire 
facias  drawn  ,and  partially  summoned.  This  is  the  only  question  we 
deem  of  suflBcient  importance  to  discuss. 

For  this  error,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Maroellus  Thomas  v.  The  State. 

No.  3166.    Decided  April  25.  1906. 

1. — ^Kurder  in  First  Beirree— Indictment — ChaUenge  to  the  Array — Grand  Jury. 
Upon  a  trial  for  murder,  a  challenge  to  the  array  of  the  grand  jury  was  not  well 
taken,  where  defendant  failed  to  make  a  request  at  the  time  to  be  brought  from 
Jail  into  court  so  as  to  challenge  the  array.  But  he  could  nevertheless  move  to 
quksh  the  indictment  on  account  of  race  discrimination. 

8. — flame— Baee  Bisorimination— ^Formation  of  Grand  Jnry-^flpecial  Venire. 

The  rule  is,  under  the  decisions  of  the  Supreme  Court  of  the  United  States,  con- 
struing the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States,  that 
while  a  negro  charged  with  crime  is  not  entitled  to  a  negro  jury,  or  to  a  mixed 
jury,  yet  the  Constitution  guarantees  him  against  any  discrimination  against  the 
negro  race  in  the  selection  of  a  jury  by  whom  he  is  to  be  tried. 

8. — Same — Case  Stated. 

Where  upon  trial  for  murder,  the  record  showed  that  while  no  negroes  were  on 
the  jury  commission  who  were  appointed  for  the  selection  of  grand  and  petit  juries 
who  passed  upon  defendant's  case,  but  the  judge  instructed  the  jury  commissioners 
not  to  discriminate  against  the  negro  race  in  the  selection  of  jurors;  and  that 
the  commissioners  evidently  had  this  in  mind  and  endeavored  to  comply  with  the 
injunction  of  the  court  in  this  respect ;  and  that  it  was  a  matter  of  difficulty  with 
them  to  determine  on  the  basis  of  a  pro  rata  representation  as  between  the  whites 
and  negroes,  what  pro  rata  of  negroes  were  qualified  as  jurors.  Held,  that  no 
discrimination  was  shown,  although  no  juror  of  the  negro  rare  was  drawn  on 
defendant's  jury,  and   although  the  jury  commissioners  may  not  have  given  the 
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negro  race  a  full  pro  rata  with  the  white  race  in  the  selection  of  the  grand  and 
petit  jurors,  as  long  as  they  fairly  and  honestly  endeavored  to  discharge  their  daty. 

4. — Same— Democrat — ^BepnhUoan — ^Polltioi — ^Primaries. 

Where  upon  trial  for  murder  upon  motion  of  the  defendant  to  quash  the  in- 
dictment and  writ  of  special  venire  on  the  ground  of  race  discrimination,  the 
evidence  showed  with  reference  to  the  Democratic  primaries,  that  the  negroes 
were  allowed  to  vote  in  the  primary  election,  if  they  were  Democrats,  and  were  not 
excluded  from  voting  because  they  were  negroes,  the  same  was  not  material  to  the 
issue.  t 

5. — Same— Continuanoe— Diligenoe— Imouiterial  Testimony. 

Where  upon  trial  for  murder  the  record  showed  upon  appeal  that  the  process  for 
the  absent  witnesses  was  returned  *'  not  found  "  and  that  no  other  process  was 
applied  for  there  was  no  diligence.  Besides  the  testimony  of  the  absent  witnesses 
was  the  same  as  testified  to  by  defendant  and  other  witnesses,  and  was  not  suffi- 
ciently material  for  a  reversal  of  the  judgment 

6. — Same— DyiAff  Deelaratione— Predicate. 

Where  upon  trial  for  murder,  the  record  showed  upon  appeal  that  deceased  in 
the  morning  made  some  expressions  indicating  that  he  expected  to  get  well,  but 
in  the  afternoon  of  the  same  day  declared  that  he  was  going  to  die,  and  did  die, 
about  twelve  hours  thereafter,  and  that  he  made  his  statement  when  he  was  con- 
scious of  approaching  death,  the  predicate  was  sufficient  to  admit  his  dying  decla- 
ration. 

7. — Same — Charge  of  Court— Kvrder  in  Second  Degree— UnlawfnL 

Upon  trial  for  murder  where  the  court  had  instructed  the  jury  upon  malice 
and  implied  malice,  and  then  instructed  them  if  they  believed  defendant  shot 
and  killed  deceased  with  implied  malice  as  before  defined  and  explained,  to  find 
him  guilty  of  murder  in  the  second  degree,  it  was  not  necessary  to  tell  the  jury 
that  the  killing  must  be  unlawful. 

S. — Same — Charge  of  Court — Manslangliter— Adequate  Canse. 

Where  upon  trial  for  murder,  the  evidence  did  not  raise  any  statutory  adequate 
cause,  and  the  court  nevertheless  defined  adequate  cause  under  the  statutes  and 
authorized  the  jury  to  consider  what  occurred  at  the  time,  and  also  all  the  facts 
and  circumstances  bearing  on  the  provocation,  etc.,  there  was  no  error. 

9. — Same — Charge  of  Conrt — Cooling  Time. 

Where  upon  trial  for  murder,  the  theory  of  the  defense  was  that  the  defendant 
acted  in  self-defense  and  that  deceased  and  his  companion  made  two  separate 
attacks  upon  him  some  twenty  or  thirty  minutes  apart;  and  according  to  the 
State's  theory  there  was  no  provocation  constituting  adequate  cause;  yet  if 
defendant  nevertheless  shot  too  hastily  and  really  did  not  act  in  self-defense  and 
was  excited  by  what  had  occurred  before,  this  might  be  manslaughter;  still  there 
was  no  necessity  for  the  court  to  have  charged  on  cooling  time,  as  he  instructed 
the  jury  that  they  could  look  to  all  the  facts  and  circumstances  in  order,  to 
emphasize  or  intensify  the  provocation  at  the  time.  Neither  was  there  any  error  in 
the  court's  charge  that  the  provocation  must  not  be  given  by  any  person  other 
than  the  party  killed,  the  court  having  in  another  portion  of  his  charge  authorised 
the  jury  to  view  the  act  and  conduct  of  both  of  said  parties,  who  wer^  acting 
together  as  one  on  both  occasions. 

10. — Same— Self-Defense— <lharge  of  Conrt 

See  opinion  for  charge  of  court  on  self-defense  on  the  appearance  of  danger 
from  the  defendant's  standpoint  which  was  held  sufficient 

11. — Same— Evidence — Confeasion — Charge  of  Conrt 

Where  upon  trial  for  murder  the  court  instructed  the  jury  not  to  consider  any 
statement  made  by  defendant  unless  they  found  he  was  first  warned,  and  that  the 
same  was  voluntarily  made,  there  was  no  error. 

Appeal  from  the  Criminal  District  Court  of  Harris,  Tried  below 
before  the  Hon.  J.  K.  P.  GiUaspie. 
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Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty, 
death. 
The  opinion  states  the  case. 

Noah  Aller^  for  appellant. — On  question  of  charge  on  manslaughter: 
McLaughlin  v.  State,  10  Texas  Crim.  App.,  358.  On  question  of  ade- 
quate cause :  Bracken  v.  State,  16  S.  W.  Rep.,  192 ;  Griffin  v.  State,  50 . 
id.,  366;  Warthan  v.  State,  55  id.,  55.  On  question  of  cooling  time: 
Castro  V.  State,  40  S.  W.  Rep.,  985.  On  question  of  self-defense :  Hill 
V,  State,  10  Texas  Crim.  App.,  618;  Pierce  v.  State,  21  id.,  540;  Rosetta 
Harris  v.  State,  93  S.  W.  Rep.,  726.  On  question  of  race  discrimina- 
tion: Smith  V.  State,  58  S.  W.  Rep.,  97;  Whitney  v.  State,  59  id.,  895; 
Leach  v.  State,  2  Texas  Ct.  Rep.,  380;  Kipper  v.  State,  id.,  411. 

J.  E.  Yantis,  Assistant  Attorney-General;  E.  T.  Branch  and  Brock- 
man  &  Karnes,  for  State. — On  question  of  dying  declaration:  King  v. 
State,  34  Texas  Crim.  Rep.,  228. 

HENDERSON,  Judge. — Appellant  was  convicted  of  the  murder 
of  John  Blair,  and  his  punishment  assesed  at  death. 

The  proof,  which  was  uncontradicted,  showed  that  late  on  the  after- 
noon of  October  9,  1905,  John  Blair  and  Shropshire,  were  in  the  town 
of  Spring,  Harris  County,  and  started  to  their  home,  near  Wilburton, 
some  five  or  six  miles  north  of  Spring.  There  is  testimony  tending 
to  show  that  they  were  drinking  some,  and  that  they  bought  some 
beer  in  Spring  and  carried  it  with  them.  Both  were  riding  horse- 
back; that  they  left  Spring  late  in  the  afternoon,  and  pursued  their 
journey  homeward  in  a  slow  gait.  When  they  had  gotten  about  a 
mile  out  of  the  town  of  Spring,  and  some  four  hundred  or  five  hun- 
dred yards  north  of  the  house  of  appellant,  at  a  point  in  the  Wilbur- 
ton  road,  both  men  were  killed  by  appellant.  Two  shots  were  fired 
in  rapid  succession  at  close  range.  This  was  either  at  nightfall,  or 
directly  thereafter. 

The  Staters  theory  is,  that  on  their  journey  towards  home,  as  they 
were  riding  slowly  along  the  road,  and  about  a  half  mile  from  Spring, 
they  were  overtaken  by  appellant,  who  was  also  riding  horseback.  He 
rode  along  behind  them,  and  finally  one  of  them  asked  who  he  was; 
and  he  replied,  ^^Marcellus  Thomas/'  They  understood  him  to  say, 
*T)r.  Sellars."  One  of  them  replied  he  was  not  Dr.  Sellars,  that  he 
was  a  negro;  and  they  requested  him  to  ride  in  advance  of  them 
instead  of  behind  them.  This  enraged  appellant,  and  he  rode  on  in 
advance  of  them  to  his  house  (which  was  on  the  road  some  four  hun- 
dred or  five  hundred  yards  ahead),  procured  his  shotgun,  proceeded 
up  the  road,  ahead  of  said  parties,  and  lay  in  wait  for  them  some  three 
hundred  or  four  hundred  yards  north  of  his  house,  at  a  point  where 
the  timber  approached  the  road,  and  when  Blair  and  Shropshire  ap- 
proached the  point  on  their  horses,  he  shot  both  of  them,  firing  two 
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shots  in  rapid  succession:  one  at  each^  which  inflicted  mortal  wounds, 
and  was  the  cause  of  the  death  of  both  of  said  .parties.  Blair  was  found 
some  two  hundred  yards  from  the  place  where  the  shooting  occurred; 
and  Shropshire  was  found  some  four  hundred  or  five  hundred  yards 
distant,  south,  towards  Spring.  Both  were  taken  to  Spring  on  that 
night,  and  medical  attention  given  them.  Both  died  in  a  day  or  two 
after  the  shooting.  Before  Blair  died  he  made  a  dying  declaration, 
which  is  in  accord  with  the  State's  theory  of  the  homicide. 

Appellant's  theory  is  to  the  effect  that  he  came  from  Spring  late 
in  the  afternoon,  and  after  deceased  Blair  and  Shropshire  had  left, 
they  preceding  him,  and  having  passed  Camille  Thomas  (who  lived 
on  the  road  on  the  route  the  parties  were  traveling),  some  half  an 
hour  before  he  reached  there;  that  he  had  an  engagement  to  get  a 
wedge  from  John  Bird,  who  lived  about  a  mile  up  the  road,  in  the 
same  direction  that  said  parties  were  traveling.  That  after  stopping 
at  Camille  Thomas'  awhile  and  conversing,  he  went  on  up  the  road  to 
his  own  house,  got  his  shotgun,  and  pursued  his  journey,  in  order 
to  get  said  wedge,  which  he  expected  to  use  the  next  day.  That  he 
overtook  Blair  and  Shropshire  along  the  road,  and  they  accosted  him, 
asked  him  who  he  was.  He  told  them  he  was  Marcellus  Thomas; 
they  understood  him  to  say,  "Dr.  Sellars,"  and  told  him  he  was  a 
damn  lying  son  of  a  bitch,  and  otherwise  abused  him,  and  finally 
took  after  him  and  ran  him  some  two  hundred  and  fifty  yards  down 
the  road.  He  then  succeeded  in  getting  into  the  timber  and  eluding 
them;  that  he  remained  in  the  timber  some  twenty-five  minutes  giving 
them  time  to  get  ahead,  so  that  he  could  proceed  after  his  wedge; 
that  he  returned  to  the  road,  and  in  pursuance  of  his  journey  came 
suddenly  upon  Blair  and  Shropshire,  who  had  stopped  in  the  road. 
Blair  was  off  his  horse  on  the  ground,  and  Shropshire  was  on  his 
horse.  They  immediately  attacked  him:  Shropshire  striking  at  him, 
as  appellant  believed  with  some  weapon,  and  the  other  grabbing  his 
bridle  reins.  Appellant  believed  that  they  intended  to  kill  him,  and 
shot  the  one  on  the  horse  first,  and  then  turned  his  gun  on  the  one 
who  held  his  bridle  reins;  that  he  did  not  go  home  that  night>  but 
went  to  Westfield,  and  stayed  all  night  with  a  relative,  where  he  was 
arrested  the  next  morning.  This  is  a  sufficient  statement  of  the  case 
in  order  to  discuss  the  questions  raised. 

Appellant  filed  a  motion  to  quash  the  indictment  because  he  was 
not  given  an  opportunity  to  challenge  the  array  of  the  grand  jury, 
and  he  also  made  a  motion  to  quash  the  indictment  on  the  ground  that 
in  the  formation  of  the  grand  jury,  he  being  a  negro,  his  race  was 
discriminated  against  in  the  empanelment  of  said  grand  jury.  He 
also  filed  a  motion  to  quash  the  special  venire,  because  his  race  and 
color  was  discriminated  against  in  selecting  and  drawing  said  special 
venire. 

Under  our  procedure  his  motion  to  quash  the  indictment  on  the 
ground  that  he  was  not  afforded  an  opportunity  to  challenge  the  array 
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of  the  grand  jury  is  not  well  taken.  Appellant  was  confined  in  jail 
at  the  time  the  grand  jury  was  empaneled,  and  he  should  have  made 
a  request  at  that  time  to  be  brought  into  court  so  as  to  challenge  the 
array.  If  he  failed  to  make  such  request,,  he  cannot  be  heard  after- 
wards to  compldin.  Kemp  v.  State,  11  Texas  Crim.  App.,  174;  Brown 
V.  State,  32  Texas  Crim.  Rep.,  119;  Barkman  v.  State,  52  S.  W.  Bep., 
1 69.  But  it  seems  that,  notwithstanding  his  failure  to  challenge  the 
[array,  he  can  still  present  his  motion  to  quash  the  indictment,  because 
his  race  was  discriminated  against  in  the  formation  of  the  grand  jury 
which  returned  the  bill.  See  Carter  v.  State,  39  Texas  Crim.  Rep., 
345,  177  U.  S.,  442. 

Appellant's  motions  both  to  quash  the  indictment  on  account  of 
race  discrimination  and  to  quash  the  special  venire  on  the  same  ac- 
count are  in  proper  form,  and  under  the  decisions  of  the  Supreme 
Court  of  the  United  States  were  made  in  due  time.  The  court  enter- 
tained said  motions  and  heard  evidence  thereon.  According  to  the 
evidence  we  gather  that  the  population  of  Harris  County  is  about 
90,000;  and  of  this  number,  some  70,000  are  white,  and  20,000  are 
negroes,  or  of  African  descent.  There  are  some  10,000  or  12,000 
voters  in  Harris  County,  and  of  these,  from  20%  to  25%  are  negroes, 
that  is,  from  3,000  to  4,000  negro  voters.  According  to  some  wit- 
nesses, about  25%,  and  according  to  others  not  over  10%,  are  qualified 
voters;  that  is,  according  to  this  estimate  there  are  from  300  to  1,000 
negroes  who  are  qualified  to  do  jury  service  in  Harris  County.  Our 
statutes  require  that  at  each  term  of  the  court  the  judge  shall  appoint 
three  jury  commissioners  for  the  selection  of  grand  and  petit  jurors. 
It  is  shown  that  no  persons  of  the  negro  race  have  ever  been  appointed 
jury  commissioners  in  Harris  County.  It  is  further  shown  that  until 
within  the  last  four  or  five  years,  or  until  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  Carter  case,  supra,  and  Whitney 
case,  from  Harris  County,  that  no  negro  grand  jurors  or  petit  jurors 
were  drawn  in  Harris  County.  That  since  then,  or  within  the  last 
four  or  five  years,  the  jury  commissioners  appointed  by  the  judge 
were  instructed  by  him  not  to  discriminate  against  the  negro  race 
in  the  selection  of  jurors.  The  testimony  tends  to  show  that  as  a 
rule  one  member  of  the  negro  race  was  drawn  for  service  on  the 
grand  jury,  and  from  one  to  two  or  three  negroes  were  drawn  for 
service  on  each  week  of  the  petit  jury.  The  method  of  selecting  grand 
jurors  under  our  law  is  through  the  commissioners  appointed  by  the  dis- 
trict judge,  and  is  covered  by  article  378,  Code  Criminal  Procedure.  These 
commissioners  select  the  grand  jurors  from  the  body  of  the  county, 
basing  their  selection  on  their  knowledge  of  the  men  selected.  Said 
grand  jurors  must  be  able  to  read  and  write,  and  must  be  of  good 
moral  character;  and  besides,  qualified  citizens  of  the  State  and  of 
the  county,  and  qualified  to  vote  in  said  county,  and  must  also  be 
freeholders  within  the  State  or  householders  within  the  county.  Prom 
the  sixteen  selected  by  the  commissioners,  twelve  are  ultimately  em- 
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paneled  as  a  grand  jury  by  the  district  judge  at  the  convening  of  each 
term  of  the  court.     Ai  to  the  special  venire,  it  is  drawn  from  the 
entire  jury  for  the  term,  the  names  being  placed  in  a  box  and  drawn 
therefrom  by  the  clerk;  the  number  required  by  the  court,  when  so 
drawn  constitutes  the  special  venire  in  each  case.    It  is  shown  that 
under  the  plan  pursued,  one  negro  was  empaneled  on  the  grand  jury, 
which   found   the   bill   of   indictment   against   appellant.     It   is  fur- 
ther shown  that  no  negro  was  drawn  on  his  special  venire.    There  is 
a  good  deal  of  testimony  in  the  record  tending  to  show  that  negroes 
as  a  general  rule  were  not  as  well  qualified  to  sit  on  juries  as  persons 
of  the  white  race,  either  lacking  in  sufficient  intelligence  or  from  a 
want  of  morals.     Besides  this,  there  is  a  good  deal  of  testimony  in 
the  record  showing  who  are  exempt  from  jury  service,  under  article 
3142,  Revised  Civil  Statutes.    Among  these,  are  all  persons  over  sixty 
years  of  age;  ministers  of  the  Gospel,  engaged  in  the  discharge  of 
their  duties;  and  physicians,  attorneys,  publishers  of  newspapers,  school- 
masters, druggists,  undertakers,  etc.     From  the  testimony  in  r^ard 
to  these  exemptions  it  would  appear  that  a  greater  pro  rata  of  negroes 
are  exempt  than  of  the  white  race. 

Two  of  the  jury  commissioners  were  placed  on  the  stand,  and  we 
quote  from  their  testimony.  Rothwell  testified  he  was  a  commissioner 
at  said  term  and  remembered  of  one  grand  juror  being  drawn  who 
was  a  negro;  and  that  they  drew  one  negro  petit  juror  for  each  week 
of  the  term.  He  was  asked  why  there  was  but  one  drawn  for  each 
week,  and  replied,  "We  had  so  many  to  draw  from  who  had  never 
served  before,  and  we  had  to  put  at  least  one  negro  on  according  to 
law ;  that  whenever  they  came  across  a  negro  they  thought  was  a  good 
man,  they  put  him  on;  that  they  considered  a  number  of  n^roes, 
did  not  know  how  many,  and  agreed  to  put  one  on  the  petit  jury. 
That  they  considered  the  matter,  and  according  to  law  and  the  way 
the  judge  charged  them,  they  put  on  colored  men;  that  they  did  not 
leave  any  persons  off  because  they  were  negroes;  that  as  to  the  white 
men  they  knew  them  to  be  qualified  before  they  put  them  on,  and 
that  they  did  not  discriminate  the  white  man  from  the  negro  as  a 
man;  that  we  only  put  negroes  on  whom  we  knew  were  qualified  and 
the  same  with  the  white  men.'*  J.  L.  Parker  testified  that  he  was  a 
jury  commissioner;  that  they  drew  some  negroes;  that  Hiey  considered 
negroes  where  they  knew  them,  along  with  white  persons,  for  jury 
service;  that  they  tried  to  get  a  qualified  list  of  jurors;  that  he  did 
not  know  for  certain  whether  or  not  there  was  a  negro  drawn  on 
the  grand  jury. 

We  understand  the  rule  to  be,  under  the  decisions  of  the  Supreme 
Court  of  the  United  States,  construing  the  Fourteenth  Amendment, 
that  while  a  negro  charged  with  crime  is  not  entitled  to  a  negro 
jury,  or  to  a  mixed  jury,  yet  the  Constitution  guarantees  him  against 
any  discrimination  against  the  negro  race,  in  the  selection  of  a  jury 
by  whom  he  is  to  be  tried.    Carter  v.  State,  39  Texas  Crim.  Hep.,  M5, 
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and  authorities  there  referred  to.     So  the  question  for  our  considera- 
tion-is, whether  or  not  under  the  facts  as  here  presented,  there  was 
discrimination  against  the  negro  race  in  the  formation  of  either  the 
grand  jury  which  indicted  appellant,  or  in  the  selection  of  the  petit 
jury  which  tried  him.    We  take  it,  there  is  nothing  in  the  machinery 
— ^Aat  is  the  laws  of  the  State  of  Texas  regulating  jury  trials  and 
the  selection  of  juries,  which  discriminates  between  the  races.     But 
the  contention  here  is,  that  in  the  administration  of  said  laws  there 
was   such   discrimination.     While   it   appears   that   no   negroes  were 
placed  by  the  judge  on  the  jury  commission,  yet  we  do  not  see  in 
this  omission  any  intentional  discrimination  on  the  part  of  the  judge: 
especially  in  view  of  the  fact  that  he  instructed  these  jury  commis- 
sioners, in  the  selection  of  jurors  not  to  discriminate  against  the  negro 
race.     From  the  testimony  of  the  commissioners  it  will  be  seen  that 
in  the  selection  of  both  tiie  grand  and  petit  juries,  they  had  this  in 
mind,   and  they  endeavored  to  comply  with   the  injunction  of  the 
court  in  this. respect    It  will  be  seen  from  the  record  that  with  them 
it  was  a  matter  of  diflSculty  to  determine  on  the  basis  of  a  pro  rata 
representation  as  between  the  whites  and  negroes,  what  pro  rata  of 
negroes  were  qualified  as  jurors.     While  there'  might  be  a  discrim- 
ination against  the  negroes,  even   in  the  adoption  of  the  pro  rata, 
yet  we  think  that  is  ordinarily  a  good  test.    W^  are  not  prepared  to 
say  that,  considering  the  testimony  as  to  negroes  qualified,  and  the 
evidence  regarding  exemptions, — ^the   jury  commissioners  did  not  in 
the  selection  of  both  the  grand  and  petit  jurors  allow  the  negro  race 
their  pro  rata  of  qualified  jurors.     That  is  one-twelfth  on  the  grand 
jury,  and  about  the  same  per  cent,  on  the  petit  jury.     The  fact  that 
no  juror  of  the  negro  race  was  drawn  on  appellant's  jury  was  merely 
accidental,  as  those  lists  are  drawn  from  the  jury  list  for  the  term 
of  the   court  which  contained  from  one   to   three   negroes  for  each 
week  of  the  term.    These  were  placed  in  a  box  along  with  white  jurors, 
and  as  it  happened  none  of  them  were  drawn  out.     Of  course,  this 
could  not  be  regarded  as  a  discrimination.  (It  may  be  that  the  jury 
commissioners  did  not  give  the  negro  race  a  full  pro  rata  with  the 
white  race  in  the   selection   of  the   grand  and  petit  jurors  in  this 
case,   still   this   would   not   be  evidence   of   discrimination.     If   they 
fairly  and  honestly  endeavored  to  discharge  their  duty,  and  did  not 
in  fact  discriminate  against  the  negro  race  in  the  selection  of  the 
jury  lists,  then  the  Constitution  of  the  United  States  has  not  been 
violated.   iWe  understand  the  rule  to  be  that  mere  error  in  admin- 
istering the  criminal  law  of  the  State,  or  in  the  conduct  of  a  criminal 
trial,  no  federal  right  being  invaded  or  denied,  is  beyond  the  revisory 
power  of  the  Supreme  Court  of  the  United  States  under  the  Con- 
stitution and  the  statutes  regulating  its  jurisdiction.    Gibson  v.  Miss., 
162  U.  S.,  591;  Andrews  v.  Swartz,  156  U.  S.,  272;  Bergemann  v. 
Backer,  157  U:  S.,  655.     So  we  believe,  looking  at  the  record  in  this 
case,  that  the  most  that  can  be  said  is,  that  while  in  the  selection 
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of  the  jury,  the  negro  race  may  not  have  been  accorded  its  full 
pro  rata  with  the  white  race,  this  was  a  mere  irregularity;  and  the 
evidence  does  not  show  that  the  negro  race  was  intentionally  or  other- 
wise discriminated  against  in  the  selection  of  said  grand  and  petit 
jurors.  We  accordingly  hold  there  was  no  error  in  the  action  of  the 
district  judge  in  overruling  appellant's  motions. 

In  this  connection  we  notice  that  appellant  reserved  a  bill  of  ex- 
ceptions to  the  action  of  the  court  refusing  testimony  tending  to 
show  negroes  were  excluded  from  voting  in  the  Democratic  primary, 
and  that  the  Democrats  elected  the  officers  of  the  county,  and  these 
were  instrumental  in  operating  the  machinery  of  the  court,  which 
excluded  negroes  from  serving  on  juries.  The  court  admitted  some 
testimony  on  this  line,  but  subsequently  rejected  further  testimony. 
However,  we  understand  that  the  proof  introduced  merely  showed 
that  the  negroes,  if  they  were  Democrats  were  allowed  to  vote  in  the 
primary,  but  not  otherwise.  Negroes  were  not  actually  excluded 
because  they  were  negroes,  but  because  they  were  Bepublicans.  It  does 
not  occur  to  us  that  if  appellant  could  have  proven  what  he  stated  he 
expected  to  prove,  this  testimony  could  be  regarded  as  material. 

Appellant  filed  a  motion  for  continuance  on  account  of  the  absence 
of  Anne  Thomas  and  Elijah  Bobbins.  The  application  shows  that 
Anne  Thomas  was  temporarily  residing  in  Hardin  County,  and  proc- 
ess was  issued  for  her  to  that  county.  Bobbins  was  a  resident  of 
Harris  County,  and  process  was  issued  for  him  to  said  county.  We 
do  not  believe  diligence  was  sufficient  as  to  either  of  said  witnesaes. 
It  appears  that  the  case  was  called  for  trial  on  January  19,  1906. 
Process  was  issued  for  these  witnesses  on  December  13th,  preceding. 
As  to  the  witness  Anne  Thomas,  the  return  shows  that  she  was  not 
found  in  Hardin  County,  but  was  supposed  to  be  in  Beaumont,  Jeffer- 
son County.  The  application  itself  does  not  show  when  this  return 
was  made;  nor  does  the  attached  process  show.  Of  course,  when  said 
return  was  made,  it  was  the  duty  of  appellant  then  to  have  pursued 
his  diligence  and  have  issued  process  to  Jefferson  County.  An  in- 
spection of  the  application  for  continuance  shows  as  to  the  other  wit- 
ness, Bobbins,  that  return  was  made  on  December  20th,  and  no  further 
diligence  was  shown  as  to  him.  Appellant  says  he  expected  to  prove 
by  the  witness  Anne  Thomas,  that  on  the  evening  of  the  homicide, 
and  before  it  occurred,  she  was  at  the  home  of  Camille  Thomas,  which 
was  situated  near  the  road,  along  which  deceased  and  his  companions 
passed  that  evening,  and  along  which  Marcellus  Thomas  also  traveled. 
According  to  the  State's  theory,  Marcellus  Thomas  overtook  the  parties 
before  they  reached  said  Camille  Thomas'  house,  and  the  fiirst  alterca- 
tion occurred,  after  he  had  overtaken  them  and  before  they  reached 
Camille  Thomas'  house.  After  this  altercation,  he  left  said  parties, 
riding  on  ahead  to  his  own  home,  got  his  gun,  then  went  up  the  road 
ahead  of  deceased  and  his  companion,  and  lay  in  wait  and  slew  them. 
According  to  appellant's  theory,  he  did  not  overtake  the  parties  until 
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after  they  passed  Camille  Thomas'  house  and  not  until  he  went  from 
there  to  his  own  house  and  got  his  gun,  and  had  started  up  the  road 
after  his  wedge;  that  he  oyertook  them  for  the  first  time  then,  and 
had  an  altercation  with  them,  in  which  they  assaulted  and  pursued 
him  some  distance.     He  got  out  of  their  way,  went  into  the  woods, 
subsequently  returned  to  the  road,  still  going  after  his  wedge,  when 
he  overtook  the  parties  again,  and  they  again  attacked  him  and  he 
slew  them  in  self-defense.     Now,  it  seems  that  appellant  expected  to 
prove  by  witness  Anne  Thomas,  in  accordance  with  his  theory,  that 
the  parties    (deceased  and  his  companion)    passed   Camille   Thomas' 
house  ahead  of  him,  and  some  fifteen  or  twenty  minutes  before  he 
arrived;  and  that  he  did  not  have  any  gun  at  that  time;  that  when 
said  parties  passed  Camille  Thomas  they  were  in  a  state  of  intoxica- 
tion, using  loud  and  boisterous  language  along  the  road,  and  that  after 
said  parties  passed  Camille  Thomas'  house  they  had  ample  time  to 
have  gotten  beyond  Marcellus  Thomas'  house  at  the  gait  they  were 
traveling,  and  that  Marcellus  Thomas  could  not  have  overtaken  them, 
unless  they  had  dallied  along  the  way.     In  effect  the  same  facts,  it  is 
alleged  appellant  expected  to  prove  by   Elijah  Bobbins;  that  is,  he 
lived  along  the  road  where  the  parties  traveled  on  that  evening,  and 
he  saw  Blair  and  Shropshire  pass  his  house,  going  from  the  town  of 
Spring  in  the  direction  of  their  home  at  Wilburton,  along  the  traveled 
route;  that  they  were  then  in  a  state  of  intoxication;  that  subsequent 
to  their  passing,  Marcellus  Thomas  came  past  his  house  and  stopped 
and  talked  with  him;  that  he  had  no  gun  at  that  time  in  his  posses- 
sion; that  he  left  there,  stating  he  was  going  to  John  Bird's  to  get 
a  wedge  on  that  evening  to  be  used  early  the  next  morning;  and  that 
if  said  parties  (deceased  and  his  companion)  had  traveled  toward  their 
home  in  the  ordinary  gait,  Marcellus  Thomas  could  not  have  overtaken 
them  before  they  passed'  up  the  road  beyond  John  Bird's  house,  or 
the  point  where  the  killing  is  alleged  to  have  occurred.     Appellant 
proved  the  same  facts  in  effect  by  other  witnesses  besidjes  himself. 
To  our  minds  it  is  not  a  material  circumstance  whether   appellant 
caught  up  with  deceased  and  his  companion  before  they  reached  Rob- 
bins'  house  or  Camille  Thomas'  house,  or  afterwards.     So  far  as  the 
testimony  of  the  State  is  concerned,  we  do  not  recall  that  it  fixes  any 
particular  point  along  the  road  where  the  first  meeting  of  the  parties 
occurred.     As  stated,  we  regard  it  as  immaterial  whether  appellant 
overtook    deceased    and    his    companion   before    they    passed    Camille 
Thomas'  house  or  afterwards;  and  it  is  immaterial  as  to  appellant 
having  his  gun.     The  State's  theory  is  that  he  did  not  have  it  when 
he  first  overhauled  the  parties.    As  to  the  parties  drinking  that  even- 
ing, the  testimony  of  the  State  shows  that  they  were  indulging  in 
intoxicating  liquor.    None  of  these  witnesses  pretend  to  know  anything 
about  what  occurred  when  the  parties  met  at  the  scene  of  the  homicide. 
It  occurs  to  us  that  aside  from  the  want  of  diligence,  and  aside  from 
the  fact  that  appellant  used  a  number  of  witnesses  to  prove  the  same 
Vol.  49  Crim.— 41. 
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facts,  which  he  expected  to  prove  by  the  absent  witnesses,  that  this 
testimony  was  not  of  that  material  character  which  would  cause  a 
reversal.  • 

Appellant  complains  of  the  admission  of  the  dying  declarations  of 
deceased,  John  Blair,  proved  by  the  witness  John  £ads.  The  proposi- 
tion advanced  by  appellant  is  to  the  effect  that  the  predicate  was  not 
sufficiently  laid  by  this  witness.  It  will  be  seen  from  an  inspection 
of  the  record  that  deceased  in  the  morning  made 'some  expressions 
indicating  that  he  expected  to  get  well,  but  in  the  afternoon,  between 
2  and  3  o'clock,  he  declared  that  he  was  going  to  die  and  could  not 
live;  and  died  about  twelve  hours  thereafter.  We  do  not  believe  the 
record  affords  any  circumstances  indicating  that  he  was  not  in  his 
right  mind.  On  the  contrary  it  affords  evidence  that  he  was.  The 
fact  that  he  did  not  declare  when  he  was  going  to  die,  we  think  was 
immaterial  under  the  circumstances.  He  claimed  to  be  suffering  from 
his  wound.  He  had  evidently  changed  his  mind  as  expressed  in  the 
morning  as  to  his  condition,  and  stated  he  was  going  to  die  and  could 
not  live.  Evidently  referring  to  his  then  condition  and  to  the  fact 
that  the  wounds  he  had  received  would  cause  his  dissolution.  We 
think,  under  the  circumstances  this  was  a  sufficient  predicate  to  indi- 
cate that  he  was  then  conscious  of  approaching  death  under  all  the 
circumstances  which  surrounded  him  when  he  made  the  expression. 
Connell  v.  State,  10  Texas  Ct.  Rep.,  890;  Sims  v.  State,  36  Texas 
Crim.  Rep.,  154;  King  v.  State,  34  Texas  Crim.  Rep.,  228. 

The  charge  of  the  court  on  murder  in  the  second  degree  is  excepted 
to.  The  ground  of  objection  to  this  charge  is,  that  it  did  not  tell  the 
jury  that  a  killing  must  be  unlawful  in  order  to  constitute  the  same 
murder  upon  implied  malice.  We  do  not  agree  with  this  contention* 
Malice  and  implied  malice  had  previously  been  defined  by  the  court; 
and  in  this  charge  the  jury  were  instructed,  if  they  believed  appellant 
shot  and  killed  deceased,  with  implied  malice  as  before  defined  and 
explained,  to  find  him  guilty  of  murder  in  the  second  degree. 

Appellant  also  complains  of  the  court's  charge  on  manslaughter,  in 
that  the  court  neglected  to  charge  the  jury  affirmatively  as  to  what 
facts  would  constitute  adequate  cause.  We  do  not  understand  that 
there  was  any  proof  of  any  character  of  adequate  cause  as  defined 
by  statute.  The  court  was  therefore  not  required  to  charge  on  this 
phase  of  the  case  as  insisted  by  appellant.  The  court  defined  adequate 
cause  under  the  statute  and  authorized  the  jury  to  consider  what 
occurred  at  the  time,  and  also  all  the  facts  and  circumstances  bearing 
on  the  provocation,  and  if  from  all  these  facts  and  circumstances  they 
believed  there  was  adequate  cause,  etc.,  and  defendant's  mind  was 
excited  by  passion,  and  he  killed  on  this  account,  to  find  him  guilty 
of  manslaughter.  We  think,  under  the  circumstances  of  this  case, 
the  court  was  not  required  to  instruct  the  jury  further  than  was  done. 

In  this  connection  it  is  also  insisted  that  the  court  should  have  in- 
structed the  jury  on  cooling  time,  inasmuch  as  the  testimony  both  for 


Digitized  by  LjO*OQ IC 


1906.^  Thomas  v.  The  State.  643 

the  State  and  the  defendant  showed  that  there  were  two  difficulties  or 
altercations  between  the  parties:  one  shortly  preceding  the  fatal  en- 
counter. According  to  the  State's  evidence,  this  first  altercation  con- 
sisted of  insulting  words  and  conduct  by  deceased  and  his  companion 
to  appellant.  They  told  him  he  was  a  negro,  and  was  not  the  man 
they  understood  he  purported  to  be,  and  requested  him  to  ride  ahead. 
This  could  not  be  considered  sufficient  provocation  to  constitute  ade- 
quate cause  if  the  homicide  had  occurred  at  that  time.  According  to 
appellant's  theory  they  attempted  to  make  an  attack,  he  fled,  and 
they  pursued  him  some  250  yards.  He  further  stated  at  the  time 
of  the  fatal  encounter,  they  made  a  second  attack  on  him,  and  were 
assaulting  him,  as  he  believed,  with  deadly  weapons,  and  that  he  slew 
them  in  self-defense.  Suppose  that  he  shot  too  hastily,  and  he  really 
did  not  act  in  self-defense,  but  was  excited  by  what  had  occurred 
before,  and  their  attitude  then  this  might  be  manslaughter;  and  yet 
we  see  no  necessity  for  the  court  to  have  charged  on  eooUng  time, 
or  to  have  defined  cooling  time,  on  the  question  of  manslaughter. 
The  jury  were  instructed  in  accordance  with  the  statute,  that  the  provo- 
cation must  occur  at  the  time,  but  that  they  could  look  to  all  the 
facts  and  circumstances  in  order  to  emphasize  or  intensify  Uie  provo- 
cation at  the  time;  and  of  course,  under  this  they  were  authorized, 
if  they  believed  appellant's  statement,  to  look  back  to  the  preceding 
transaction.  We  understand  that  the  charge  of  the  court  fully  author- 
ized them  to  do  this.  The  court  distinctly  told  the  jury  to  consider 
all  of  the  facts  and  circumstances  in  evidence:  the  threats,  if  any, 
past  conduct  and  bearing  of  the  parties,  and  all  the  facts  and  circum- 
stances transpiring  before,  at  the  time  of  and  after  the  homicide  in 
determining  .the  condition  of  defendant's  mind  at  the  time  of  the 
alleged  killing,  and  the  adequacy  of  the  cause,  if  any,  producing  such 
condition.  This  instruction,  of  course,  comprehended  all  that  had 
transpired  between  the  parties,  on  that  fatal  evening.  Appellant's 
defense  of  manslaughter  was  predicated  upon  his  own  testimony  and 
the  evidence  of  provocation  at  the  time,  testified  to  by  him.  The  court 
told  the  jury  that  they  could  consider  this,  and  in  that  connection, 
all  of  the  other  facts  transpiring  between  the  parties  before  that.  We 
think  that  this  was  sufficient.  We  do  not  believe  that  Brownlee  v. 
State,  13  Texas  Ct.  Bep.,  621,  is  in  point.  Some  four  or  five  minutes 
after  the  altercation,  according  to  the  testimony  of  Brownlee,  he 
renewed  the  difficulty,  and  struck  deceased  with  a  knife.  But  here, 
according  to  the  only  testimony  of  defendant  (which  was  his  own) 
the  other  parties  renewed  the  difficulty,  and  gave  him  the  right  to 
act  in  self-defense.  But,  as  stated,  if  the  jury  did  not  believe  this 
phase  of  the  case,  they  might  regard  it  as  a  provocation,  and  then, 
according  to  the  court's  charge,  they  could  view  this  provocation  in 
the  light  of  all  the  facts  and  circumstances  that  had  transpired  before 
this,  which  included  the  alleged  altercation  and  pursuit  of  appellant 
by  deceased  some  twenty-five  or  thirty  minutes  previously.    Appellant 
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urges  the  further  criticism  of  said  charge,  that  it  limited  the  provoca- 
tion to  the  acts  of  deceased,  John  Blair,  and  did  not  embrace  his 
companion,  Shropshire.  We  do  not  believe  this  is  well  taken.  The 
charge  in  defining  manslaughter  tells  the  jury  that  the  provocation 
must  not  be  given  by  any  person  other  than  the  party  killed.  However, 
the  charge  in  applying  the  law  to  the  facts  authorized  them  to  view 
the  acts  and  conduct  of  both  of  said  parties.  We  do  not  believe  that 
the  jury  were  misled  by  this.  Byrd  v.  State,  47  S.  W.  Rep.,  721  is 
not  in  point.  The  facts  are  different.  There  the  court  charged  dis- 
tinctly as  to  an  assault  made  by  Alexander  himself,  omitting  any 
assault  by  Alexander's  wife.  Here  the  court,  in  applying  the  law  to 
the  facts  does  not  confine  appellant's  rights  to  an  assault  by  deceased 
alone,  but  authorized  the  jury  to  view  all  the  facts  and  circumstances 
in  evidence  at  the  time  and  before.  Here,  according  to  appellants 
testimony,  the  parties  were  acting  together,  and  as  one  on  both  occa- 
sions. If  appellant's  theory  be  correct,  both  of  said  parties  were 
assaulting  him  at  the  very  time  of  the  homicide;  and  we  do  not  believe 
that  the  jury  could  have  been  misled  by  that  portion  of  the  instruction 
which,  in  defining  manslaughter  told  them  that  the  provocation  must 
be  by  the  person  killed. 

As  stated  before,  we  do  not  believe  it  was  necessary  for  the  eourt 
to  group  the  facts,  or  tell  the  jury,  further  than  was  done,  what  con- 
stituted adequate  cause.  The  fact  that  the  court  had  previously  told 
the  jury  that  an  assault  and  battery  so  slight  as  to  show  no  intention 
of  inflicting  pain  or  injury  would  not  be  adequate  cause,  did  not 
require  the  court  on  tlie  other  hand,  to  go  further  and  state  what 
character  of  facts  would  constitute  adequate  cause. 

We  think  tlie  court's  charge  on  self-defense  was  in  accordance  with 
the  law  on  this  subject.  It  distinctly  instructed  the  jury  on  the  basis 
of  danger  or  appearances  of  danger  from  the  defendant's  standpoint. 
It  further  told  them  that  if  from  the  attack  of  deceased  and  his  com- 
panion, one  or  both  of  them,  defendant  reasonably  believed  he  was 
in  actual  or  apparent  danger,  he  would  not  be  bound  to  retreat  to 
avoid  the  necessity  of  killing  his  antagonist,  and  that  he  had  the 
right  to  act  on  the  demonstrations  of  either  or  both  of  them.  We 
think  that  the  charge  on  self-defense  fairly  considered  was  adequate, 
and  covered  every  phase  of  the  case  as  presented  by  the  testimony 
in  that  regard. 

The  court  further  instructed  the  jury  not  to  consider  any  statement 
made  to  J.  L.  Townsend  by  appellant,  unless  the  jury  should  find 
that  he  was  first  warned,  and  that  the  same  was  voluntarily  made. 
This  charge  properly  called  the  attention  of  the  jury  to  the  matter 
of  appellant's  alleged  confession  and  left  the  consideration  of  tliaf 
matter  with  the  jury  as  they  should  find  the  facts. 

We  have  examined  the  record  carefully,  and  in  our  opinion  it  con- 
tains no  reversible  error.     We  further  believe  that  the  testimony  was 


Digitized  by  LjOOQ IC 


1906,}  Green  v.  The  State.  645 

sufficient  to  autliorize  the  jury  to  find  the  verdict  which  they  did. 
1'he  judgment  is  affirmed. 

Affirmed. 


J.  R.  Green  v.  The  State. 

No.  3173.     Decided  May  2,  1906. 

1«— Murder  in  Second  Degree— Change  of  Venue— Bill  of  Exceptions. 

Upon  trial  for  murder  where  a  motion  for  change  of  venue  was  overruled,  and 
the  bill  of  exceptions  in  connection  with  the  testimony  did  not  properly  reserve 
the  point  at  issue,  the  same  could  not  be  reviewed;  and  especially  where  appellant 
in  his  brief  did  not  rely  on  this  matter. 

2. — Same — Continuance— Bill  of  Exceptions — Judgment. 

Upon  an  appeal  from  a  conviction  of  murder,  an  exception  in  the  judgment 
overruling  the  motion  for  continuance  cannot  be  considered,  but  must  be  pre- 
sented by  bill  of  exceptions. 

3. — Same— Special  Venire. 

Where  upon  appeal  from  a  conviction  of  murder,  the  bill  showed  that  the 
venire  was  drawn  out  of  a  list  of  regular  jurors  for  the  term  at  the  preceding 
term  of  the  court,  there  was  no  error. 

i. — Same — Jury  and  Jury  Law — ^Peremptory  Challenge. 

Upon  appeal  from  a  conviction  of  murder,  where  the  bill  of  exceptions  showed 
that  the  juror  whom  the  appellant  challenged  peremptorily  was  qualified;  and 
that  the  juror  whom  he  accepted  instead  of  the  challenged  juror  was  not  shown 
to  be  partial  or  unfair,  there  was  no  error. 

6. — Same— Enforcing    of    Bule    Against    Witnesses— Bebuttal — ^Discretion    of 
Court 
Upon  appeal  from  a  conviction  of  murder,  where  it  was  not  shown  that  the 
court  had  abused  his  discretion  in  permitting  witnesses  for  the  State  to  testify 
in  rebuttal  who  had  not  been  placed  under  the  rule,  there  was  no  error. 

€• — Same— Impeaching  Testimony— ^Materiality — ^Bill  of  Exceptions. 

Upon  an  appeal  from  a  conviction  of  murder,  where  the  appellant  took  his 
exceptions  to  the  testimony  in  the  statement  of  facts  but  did  not  embrace  the 
same  with  that  completeness  that  was  necessary  if  he  had  taken  a  separate  bill, 
the  Court  of  Criminal  Appeals  will  not  go  through  the  entire  record  of  the  state- 
ment of  facts  in  order  to  complete  his  bill.  However,  the  testimony  excepted 
to  was  material  and  the  State  had  the  right  to  impeach  appellant's  witness  upon 
this  issue. 

7. — Same — Charge  of  Court — ^Practice. 

There  was  no  error  in  the  courts  method  in  charging  the  law  of  murder  in  the 
second  degree  in  two  distinct  paragraphs. 

S. — Same— Limiting  Testimony— ^Assuming  Pacts. 

Upon  trial  for  murder,  where  the  charge  of  the  court,  in  limiting  the  testi- 
mony to  the  credibility  of  certain  witnesses,  assumed  that  the  statements  were 
made  by  the  defendant's  witnesses  and  only  submitted  to  the  jury  the  question 
as  to  whether  or  not  the  testimony  of  State's  witnesses  was  in  conflict  with  that 
of  defendant's  witnesses,  the  same  was  reversible  error. 

9. — Same — Charge  of  the  Court — ^Hurder  in  Second  Degree— Manslaughter. 

Where  upon  trial  for  murder  the  defendant  was  convicted  of  murder  in  the 
second  degree,  the  court  charged  in  effect  that  the  burden  was  on  defendant  to 
show  that  he  was  only  guilty  of  manslaughter  before  he  could  be  acquitted  of 
murder  in  the  second  degree,  there  was  error;  and  this,  although  a  subsequent 
instruction  charged  the  jury  that  if  they  had  a  doubt  as  between  manslaughtei 
and  murder  in  the  second  degree  to  give  defendant  the  benefit  of  the  doubt  and 
convict  him  of  manslaughter. 
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Appeal  from  the  District  Court  of  Titus.  Tried  below  before  the 
Hon.  P.  A.  Turner. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
thirty-five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

S.  F,  Caldwell,  Pounders  £  Burford,  for  appellant. — On  question 
of -limiting  testimony:  White  v.  State,  13  Texas,  133;  Bergstrom  v. 
State,  36  id.,  336;  Pippin  v.  State,  id.,  696;  Webb  v.  State,  8  Texas 
Crim.  App.,  115. 

i7.  E,  Yaniis,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punisliment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  thirty-five  years;  and  appeals. 

A  brief  statement  of  the  case  shows  that  appellant  (Green)  and 
deceased  (Ore)  were  neighbors,  living  two  or  three  miles  from  Mt. 
Pleasant.  The  homicide  occurred  on  Sunday  at  the  home  of  appellant 
The  appellant's  home  (where  he  and  his  wife  lived)  was  about  100 
yards  from  appellant's  father  (A.  L.  Green).  On  the  Sunday  morning 
in  question  deceased  came  to  appellant's  house,  and  according  to  the 
testimony  offered  by  appellant,  came  on  the  gallery  and  sat  down. 
Appellant  came  out  and  took  a  seat.  Presently  deceased  left  the 
gallery  and  told  appellant  that  he  wanted  to  see  him;  passed  out 
of  the  gate  which  was  some  five  or  ten  steps  from  the  gallery,  and 
then  out  beyond  some  five  or  ten  steps.  Appellant  followed  along. 
After  they  had  gotten  out  of  the  gate,  deceased  asked  appellant  if 
he  had  said  that  he  was  the  cause  of  his  wife  not  coming  back  to 
him.  Appellant  told  him  that  he  had  heard  that.  Deceased  told  him 
it  was  a  damn  lie.  Appellant  told  him  not  to  curse  the  person — ^that 
his  wife  told  him.  Deceased  said  they  were  all  damn  liars,  and  he 
would  settle  the  whole  thing  right  there  at  his  gate,  pulled  his  knife 
out  and  advanced  on  appellant,  and  tried  to  cut  him  with  it  Appel- 
lant picked  up  a  stick  or  piece  of  scantling,  and  hit  deceased  a  blow 
on  the  head,  which  staggered  him,  and  then  hit  him  two  other  licks 
on  the  body  which  felied  him  to  the  ground.  The  blow  on  the  head 
crushed  the  skull  and  caused  deceased's  death.  There  were  no  eye- 
witnesses who  testified  to  the  homicide  except  appellant  and  hia  wife. 
A.  L.  Green  (appellant's  father)  and  John  Green  (his  brother)  also 
testified,  and  stated  they  saw  deceased  go  to  appellant's  house  and 
go  onto  the  gallery;  that  they  were  alone  on  the  gallery  at  their  house 
within  view,  and  that  they  heard  the  lick  but  did  not  see  any  of 
the  difficulty.  They  immediately  ran  over  there  and  saw  appellant 
walking  away,  and  when  they  got  to  the  body  of  deceased  on  the  ground, 
they  saw  an  open  barlow  knife  lying  by  his  side,  near  his  right  hand. 
They  describe  the  barlow  knife  as  a  two-bladed  white-  or  cream-handled 
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knife.  A  good  deal  of  teBtimony  was  developed  as  to  the  knife.  The 
State's  witnesses  testified  that  that  was  not  deceased's  knife,  and 
according  to  the  State's  evidence  his  knife  which  was  identified,  was 
found  in  his  pocket  after  the  homicide.  The  State's  theory  was  that 
either  appellant  or  his  father  or  brother  John  placed  the  knife  there 
after  deceased  had  been  stricken  down.  The  State's  theory  further 
was  that  deceased  on  that  Sunday  morning  went  over  to  appellant's 
on  business;  that  he  had  rented  his  place  to  appellant  and  appellant 
had  recently  sold  the  lease  and  farm  products  to  his  brother  John 
Oreen;  and  he  wanted  to  see  him  about  the  rent  It  is  also  shown 
that  appellant  and  his  wife  had  separated  sometime  in  June,  1905; 
and  they  remained  separated  about  six  weeks  or  two  months,  appellant 
retaining  their  child,  and  during  the  separation  going  to  Louisiana. 
When  they  came  back,  he  sent  for  his  wife,  and  after  negotiating  some 
two  weeks  she  came  back  to  him.  There  was  some  testimony  from 
appellant's  wife,  tending  to  show  that  deceased  told  her  not  to  come 
back  to  her  husband,  after  her  husband  had  returned  from  Louisiana. 
This  is  a  suflScient  statement  of  the  case  to  discuss  the  assignments. 

Appellant  filed  a  motion  to  change  the  venue  on  the  ground  of 
prejudice  and  also  because  of  a  formidable  combination  against  appel- 
lant. The  court  heard  the  evidence  and  overruled  the  motion.  It 
does  not  occur  to  us  that  the  bill  of  exceptions  in  connection  with  the 
testimony  on  the  point  is  properly  reserved  so  as  to  present  this  matter 
for  review.  However,  looking  at  the  testimony  it  does  not  occur  to 
us  that  the  court  erred  in  overruling  it.  Moreover,  appellant  in  his 
brief  does  not  rely  on  this  matter. 

Appellant  presented  a  motion  to  continue  the  case,  and  the  record 
shows  that  the  court  overruled  this  motion  for  continuance,  and  that 
appellant  excepted  to  the  judgment  overruling  the  same.  However,  it 
does  not  appear  that  a  proper  bill  of  exceptions  was  taken  to  the  over- 
ruling of  said  motion.  An  exception  in  the  judgment  overruling  the 
motion  for  continuance  is  not  sufficient.  Gaston  v.  State,  11  Texas 
Crim.  App.,  143;  Taylor  v.  State,  14  Texas  Grim.  App.,  340;  Griffith 
V.  State,  14  Texas  Ct.  Rep.,  9. 

Appellant  made  a  motion  to  quash  the  special  venire  on  the  ground 
that  the  same  was  not  drawn  according  to  law.  The  bill  shows  that 
the  venire  was  drawn  out  of  the  list  of  regular  jurors  for  the  term 
at  the  preceding  tenn  of  the  court,  which  was  in  accordance  with  the 
law.    Gotlieb  Gabler  v.  State,  decided  April  25,  1906. 

Appellant  also  excepted  to  the  action  of  the  court  holding  that 
J.  D.  Smith,  one  of  the  special  venire,  was  a  qualified  juror  and  com- 
pelling appellant  to  challenge  him  peremptorily,  and  thus  exhausting 
one  of  his  peremptory  challenges,  and  the  bill  shows  that  he  exhausted 
all  of  his  peremptory  challenges,  and  he  says  he  was  compelled  to  take 
one  R.  C.  Stuart,  who  was  not  acceptable  to  him.  It  is  not  shown 
that  this  last  juror  was  for  any  reason  not  an  impartial  and  fair 
juror.     The  mere  fact  that  appellant  wanted  to  challenge  him,  and 
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that  he  was  not  acceptable^  would  not  be  sufiScient.  However,  the 
bill  of  exceptions  does  not  show  that  the  juror  Smith  was  disqualified; 
on  account  of  having  formed  a  fixed  opinion  in  the  case.  The  bill 
shows  that  while  this  juror  stated  he  would  consider  the  fact  that 
the  grand  jury  indicted  appellant  as  evidence  that  he  was  guilty,  yet 
after  this  matter  was  explained  to  him,  stated  that  he  did  not  under- 
stand the  question  when  he  thus  answered  it;  that  he  would  not  con- 
sider the  indictment  as  any  evidence  against  defendant,  and  if  the 
indictment  was  read  to  the  jury  and  no  other  evidence  offered  he 
would  find  defendant  not  guilty ;  that  he  did  not  know  defendant  and 
knew  nothing  about  the  case,  and  had  no  opinion  in  the  case,  and  could 
and  would  give  him  a  fair  and  impartial  trial,  if  he  should  be  selected 
on  the  jury.  This  showed  that  the  juror  was  absolutely  qualified  to 
sit  as  a  juror  in  the  case. 

In  the  statement  of  facts  we  find  what  purports  to  be  a  bill  of 
exceptions  to  the  action  of  the  court  allowing  the  witnesses  Keeney, 
Ellis  and  Meek  to  testify.  It  seems  that  the  rule  as  to  witnesses  was 
invoked  by  the  State,  and  the  above  witnesses  were  not  placed  under 
the  nile,  but  were  called  by  the  State  in  rebuttal.  It  appears  that 
Keeney  was  county  attorney;  that  Ellis  was  justice  of  the  peace,  and 
Meeks  was  constable.  From  an  examination  of  their  testimony,  it 
appears  that  they  were  used  in  rebuttal,  and  the  State  may  not  have 
foreseen  the  necessity  for  their  use  as  witnesses.  The  placing  of 
witnesses  under  the  rule  or  excusing  certain  witnesses  from  the  rule 
for  cause,  as  being  officers,  etc.,  is  within  the  sound  discretion  of  the 
court.  And  the  right  to  introduce  witnesses  who  have  not  been  placed 
under  the  rule  is  also  within  the  sound  discretion  of  the  court.  Unless 
there  has  been  an  abuse  of  this  discretion,  that  is,  unless  some  resultant 
injury  to  appellant  is  shown  from  an  introduction  of  witnesses  who 
have  not  been  placed  under  the  rule,  the  case  will  not  be  reversed  on 
that  account.  Baldwin  v.  State,  39  Texas  Crim.  Rep.,  245;  Thomas 
V.  State,  33  Texas  Crim.  Rep.,  607;  Cook  v.  State,  30  Texas  Crim. 
App.,  607;  Dennis  v.  State,  7  Texas  Ct.  Rep.,  892. 

In  appellant's  brief  he  insists  that  the  court  committed  an  error 
in  permitting  the  State  over  the  objection  of  appellant  to  impeach 
appellant's  witnesses.  Major  Green  and  John  Green  as  to  the  where- 
abouts of  Willie  Green,  *4)ecause  it  was  impeaching  appellant's  witness 
on  an  immaterial  matter.  It  was  wholly  inmiaterial  as  to  where 
Willie  Green  was  at  the  time  of  the  difficulty ;  that  he  was  not  a  vritness 
in  the  case;  and  did  not  testify  and  his  whereabouts  was  immaterial." 
By  looking  to  the  statement  of  facts  it  will  be  seen  that  defendant 
asked  "that  all  testimony  regarding  the  whereabouts  of  Willie  Green 
at  the  time  of  the  killing  offered  by  the  State  for  the  purpose  of 
impeachment  should  be  excluded  on  the  ground  that  Willie  Green  had 
not  testified  in  the  case;  was  not  a  witness,  and  that  it  was  impeach- 
ing a  witness  on  an  immaterial  point."  The  court  overruled  the 
objection,  and  defendant  excepted.  .  Looking  back  of  this  it  will  be 
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seen  that  the  State  was  permitted  to  prove  by  the  county  attorney 
Keeney,  and  perhaps  some  others  that  the  witness  Major  Green,  stated 
that  Willie  Green  was  sitting  on  the  door  step  of  the  gallery  at  his 
house,  fixing  his  shoes,  when  Dennis  Ore  came  up  to  the  house 
of  appellant,  some  100  yards  distant;  and  that  he  also  stated  that 
Willie  was  there  on  the  gsdlery  at  the  time  of  the  difficulty.  By  looking 
still  further  back  to  the  testimony  of  Green  it  will  be  seen  that  he 
testified  that  Willie  Green  was  sitting  on  tlie  gallery  at  the  time 
deceased  came  back  to  appellant's  house  and  called  his  attention  to 
the  fact,  that  before  or  about  the  time  it  began,  Willie  started  over 
to  the  house  of  appellant,  where  the  difficulty  occurred.  Mrs.  Green 
(appellant's  wife)  also  stated  that  Willie  was  there  at  the  time  of  the 
difficulty.  We  do  not  believe  this  bill  is  taken  in  proper  form  to 
present  this  matter  for  review.  As  was  held  in  Stephens  v.  State 
(decided  at  Dallas  Term,  1906),  "we  will  not  go  through  the  entire 
record  constituting  the  statement  of  facts,  in  order  to  make  out  a 
bill  of  exceptions."  "If  a  party  desires  to  take  his  exception  in  the 
statement  of  facts,  he  must  do  so  with  the  same  completeness  as  if 
he  took  a  separate  bill."  However,  if  we  review  the  entire  record  here, 
it  occurs  to  us  that  the  whereabouts  of  Willie  Green  became  a  material 
question  in  the  case.  Both  witnesses  A.  L.  Green  and  John  Green 
testified  to  the  whereabouts  of  Willie  Green  just  before  the  homicide. 
They  stated  that  he  was  on  the  gallery  where  they  were  lying;  and 
that  he  called  their  attention  to  the  fact  that  deceased  Ore  was 
at  appellant's  house,  and  that  just  before  the  difficulty  he  went  from 
where  they  were,  over  in  that  direction.  Appellant's  wife  testified  to 
his  presence  at  the  time  of  the  difficulty.  So  it  appears  that  appellant 
by  his  testimony  made  the  whereabouts  of  Willie  Green  a  material 
matter.  According  to  them  they  would  not  have  known  that  the 
party  who  had  come  to  appellant's  house  was  deceased — especially  the 
witness  A.  L.  Green  identified  deceased  as  the  party  by  what  Willie 
Green  said  to  him  at  the  time.  So  it  would  seem  even  if  the  bill  pre- 
sented this  matter  in  proper  shape  for  review,  it  would  have  been 
competent  for  the  State  to  have  impeached  appellant's  witnesses  upon 
this  issue.  But,  as  stated,  we  hold  that  the  bill  taken  in  the  statement 
of  facts  does  not  present  this  question  so  as  to  require  a  review  by 
this  court. 

We  do  not  believe  there  is  anything  in  appellant's  criticism  of  the 
court's  charge  on  the  ground  of  his  charging  the  law  of  murder  in 
the  second  degree  in  two  distinct  paragraphs. 

Nor  is  there  anything  in  the  contention  that  the  court  improperly 
reiterated  in  the  charge  how  Keeney's  testimony  should  be  considered 
by  them  with  reference  to  a  certain  portion  thereof.  An  inspection 
of  the  charge  will  not  bear  out  the  criticism  of  appellant.  Said  testi- 
mony was  properly  limited  and  submitted  to  the  jury,  if  they  believed 
the  testimony  of  Kenney  contradicted  or  tended  to  contradict  the  evi- 
dence of  A.  L.  Green  and  John  Green,  or  either  of  them,  the  court 
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instructed  them  to  consider  tlie  evidence  of  said  Keeney  in  passing 
on  the  credibility  of  either  or  both  of  said  witnesses,  and  in  weighing 
their  evidence,  or  the  evidence  of  either  of  them,  that  you  may  find 
the  evidence  of  said  Keeney  may  contradict  or  tend  to  contradict. 
The  court  in  further  explanation  of  his  meaning  instructed  the  jury, 
"That  is,  if  you  find  the  evidence  of  said  Keeney  contradicte  or 
tends  to  contradict  the  evidence  of  both  of  said  wibiesses,  then  you 
may  consider  it  in  passing  on  the  credibility  of  both  of  said  witnesses 
and  in  weighing  the  evidence  of  both  of  said  witnesses,  but  you  can 
consider  it  for  no  other  purpose/'  Or  if  they  considered  it  contradicted 
or  tended  to  contradict  the  evidence  of  either  of  said  witnesses,  they 
could  consider  it  in  passing  on  the  credibility  of  the  one  you  find  it 
contradicts  or  tends  to  contradict,  and  in  weighing  his  evidence,  but 
you  can  consider  it  for  no  other  purpose.  The  charge  appears  to  be 
a  little  complicated,  but  there  being  two  witnesses  involved  the  court 
distinctly  told  the  jury  how  they  could  consider  the  contradictory 
testimony  as  to  either  or  both  of  said  witnesses. 

We  do  not  think  the  charge  is  subject  to  Uie  criticism  indulged 
by  appellant,  to  the  effect  that  as  between  the  degrees  of  felonious 
homicide,  appellant  was  deprived  of  the  reasonable  doubt,  Or  that  the 
burden  was  in  anywise  shifted. 

Nor  was  that  portion  of  the  charge  couched  in  the  following  lan- 
guage, calculated  to  injure  appellant,  to  wit:  "If  you  believe  defend- 
ant struck  deceased  with  a  piece  of  wood,  the  same  in  your  opinion 
being  a  deadly  weapon,  or  instrument  reasonably  calculated  and  likely 
to  produce  death  by  the  mode  and  manner  of  its  use,  with  the  intent 
to  kill  him,  and  if  the  evidence  fails,  in  your  opinion,  to  establish 
express  malice  on  the  part  of  the  defendant  beyond  a  reasonable  doubt^ 
as  express  malice  is  defined  and  explained  to  you  in  this  charge  on 
the  law  of  murder  in  the  first  degree;  and  if  the  evidence  further 
fails,  in  your  opinion,  to  show  that  the  homicide  is  of  the  grade  of 
manslaughter,  as  that  offense  is  defined  and  explained  to  you  in  this 
charge;  and  further  fails,  in  your  opinion,  to  show  that  the  homicide 
was  justified  on  the  ground  of  self-defense,  as  the  law  of  self-defense 
is  defined  and  explained  to  you  in  this  diarge,  then  the  law  would 
imply  malice  and  the  homicide  would  be  of  the  grade  of  murder  in 
the  second  degree,  and  you  will  so  find,*'  etc.  This  was  simply  telling 
the  jury  that  they  were  authorized  to  convict  appellant  of  murder  in 
the  second  degree,  unless,  on  the  one  hand  the  evidence  failed  to 
satisfy  them  of  the  guilt  of  the  defendant  of  murdei*  in  the  first  degree 
beyond  a  reasonable  doubt ;  and  on  the  other,  it  failed  to  show  appellant 
was  guilty  of  manslaughter  as  defined  by  tiie  court,  or  was  justifiable 
as  self-defense  was  defined  in  the  charge  of  the  court.  We  do  not 
believe  that  this  charge  had  the  effect  to  shift  the  burden  of  proof 
from  the  State  to  appellant. 

The  other  charges  referred  to  adequately  told  the  jury  as  to  the 
nature  of  manslaughter  and  the  propositions  on  which  appellant  could 
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be  convicted  of  that  offenBe,  and  also  defined  appellant's  right  of 
self-defense.  We  fail  to  see  how  the  jury  could  have  been  misled 
by  said  charge  or  how  said  charges  properly  considered  could  affect 
the  burden  of  proof  and  shift  it  on  the  defendant.  The  charge  on 
manslaughter  was  not  only  correct  as  an  abstract  proposition^  but  was 
strictly  applicable  to  the  facts  proved;  and  the  jury  could  not  have 
been  misled  by  the  fact  that  the  court  instructed  them  that,  in  order 
for  appellant  to  avail  himself  of  the  defense  of  manslaughter,  it  must 
appear  that  the  killing  took  place  immediately  upon  the  happening 
of  the  insulting  conduct,  etc.  The  facts  showed,  and  these  were  not 
controverted,  that  the  killing  did  take  place  immediately  on  the  happen- 
ing of  the  alleged  insult. 

'  We  believe  that  the  court's  charge  as  to  the  confession  of  appellant, 
and  the  circimistances  under  which  Ihey  might  regard  the  same  as 
evidence  against  him  was  couched  in  proper  terms  and  sufficiently 
safeguarded  his  rights  in  that  respect  The  sheriff  testified  distinctly 
that  he  warned  appellant  before  he  confessed.  Appellant  says  he  did 
not  hear  him  if  he  did.  The  court  submitted  this  issue  to  the  jury. 
The  evidence  must  show  that  the  warning  was  given  and  this  was 
the  instruction  of  the  court.  On  the  other  hand,  if  it  failed  to  show 
that  the  warning  was  given,  and  that  appellant  heard  the  warning, 
then  they  were  charged,  not  to  consider  the  alleged  confession  of  appel- 
lant in  arriving  at  their  verdict.  The  court  in  this  connection  did 
not  charge  the  reasonable  doubt  as  to  this  matter,  but  we  do  not 
believe  that  the  failure  to  so  charge  was  calculated  to  injure  appellant. 
Appellant  in  his  brief  does  not  quote  all  of  the  charge.  The  court 
first  put  the  question  as  stated  in  appellant's  brief,  and  then  put  the 
converse  thereof;  that  is,  the  court  instructed  the  jury  if  the  evidence 
failed  to  show  that  Sam  Porter,  warned  defendant,  or  if  they  thought 
defendant  did  not  hear  him,  then  they  would  not  consider  as  evident^ 
any  statement  they  may  find  defendant  made  to  Sam  Porter  or  Jim 
Keith,  or  to  either  or  both  of  them. 

The  charge  of  the  court  is  also  criticised  in  that  portion  thereof 
limiting  the  testimony  of  certain  witnesses  on  the  ground  as  alleged, 
that  the  same  assumes  that  the  witnesses  testified  to  the  facts  stated. 
We  think  that  in  each  of  those  charges,  while  in  the  beginning  thereof 
it  might  seem  the  court  was  assxmiing  the  witnesses  had  testified 
so  and  so,  yet  in  each  of  the  charges,  he  subsequently  leaves  the  ques- 
tion as  to  the  truth  of  their  testimony  with  the  jury,  by  stating  to  the 
jury,  if  they  believed  that  the  evidence  of  said  witness  contradicts  or 
tends  to  contradict  the  evidence  of  witnesses  to  whom  it  referred,  that 
they  could  use  it  only  for  the  purpose  for  which  it  was  introduced 
and  not  as  original  testimony.  We  do  not  believe  the  jury  were  misled 
by  the  form  of  these  charges.  Besides,  the  matter  referred  to  in  said 
charges  was  not  controverted  by  any  other  testimony.  It  was  un- 
questioned that  said  witnesses  did  testify  to  certain  facts  relating  to 
statements  or  declarations  of  other  witnesses  to  them. 
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We  have  examined  the  record  carefully,  and  in  our  opinion  it  con- 
tains no  reversible  error.  The  facts  are  sufiScient  to  sustain  the  verdict 
of  the  jury^  and  the  judgment  is  affirmed. 

Affirmed. 

Brooks,  Judge,   absent. 

ON  REHEARING. 
December  12,  1906. 

HENDERSON,  Judge.— This  case  was  affirmed  at  the  Austin  Term, 
and  now  comes  before  u&  on  motion  for  rehearing.  There  are  but 
two  questions  which  we  desire  to  consider,  and  both  relate  to  the 
charge  of  the  court.  Both  of  these  matters  were  considered  in  the 
original  opinion,  but  appellant's  motion  for  rehearing  again  calls  our 
attention  to  these  questions  and  supports  his  view  not  only  with 
authorities  but  in  an  able  discussion. 

It  is  urged  that  the  charge  of  the  court  is  wrong  on  murder  in  the 
second  degree,  in  which  the  jury  were  told  to  find  appellant  guilty  of 
murder  in  the  second  degree,  if  the  evidence  fails  to  establish  express 
malice  on  the  part  of  the  defendant  beyond  a  reasonable  doubt,  and 
if  the  evidence  further  fails  to  establish  that  the  homicide  was  man- 
slaughter or  self-defense.  The  contention  being  here  that  this  charge 
shifted  the  burden  on  appellant  to  establish  that  it  was  manslaughter 
or  self-defense,  before  he  could  be  acquitted  of  murder  in  the  second 
degree.  Abstractly  speaking,  as  was  held  inr  McQrath  v.  State,  35 
Texas  Crim.  Eep.  413,  murder  of  the  secofid  degree,  that  is  upon 
implied  malice,  is  bounded  on  the  one  side  by  murder  of  the  first 
degree,  and  on  the  other  by  manslaughter.  So  that,  if  the  facts  do 
not  show  on  the  one  hand  murder  upon  express  malice  and  do  not 
show  on  the  other  hand  circumstances  tliat  mitigate,  excuse  or  justify, 
and  it  is  an  unlawful  killing  upon  malice,  it  is  implied  malice.  The 
charge  in  that  case  was  unlike  the  charge  in  this  case.  Here,  more 
than  once  the  court  tells  the  jury  that  if  the  evidence  fails  to  show 
or  fails  to  establish  manslaughter,  to  find  appellant  guilty  of  murder 
in  the  second  degree.  Clearly,  as  it  now  occurs  to  us,  putting  the 
burden  on  appellant  to  show  or  establish  manslaughter,  before  they 
would  be  authorized  to  acquit  him  of  the  higher  grade  of  felonious 
homicide,  being  second  degree,  and  convict  him  of  manslaughter.  This 
exact  question  was  before  this  court  in  Casey  v.  State,  14  Texas  Ct 
Rep.,  818.  There  it  was  held  that  such  a  charge  was  reversible  error. 
In  that  case  as  in  this  case,  in  subsequent  portion  of  the  charge,  the 
court  instructed  the  jury,  if  they  had  a  reasonable  doubt  as  between 
manslaughter  and  murder  in  the  second  degree,  to  give  appellant  the 
benefit  of  the  doubt  and  convict  him  only  of  manslaughter.  Such  a 
charge  instead  of  clarifying  the  situation  would  rather  tend  to  confuse 
the  jury.  In  the  first  place  they  were  told  in  effect  that  the  burden 
was  on  appellant  to  show  that  he  was  only  guilty  of  manslaughter 
before  he  could  be  acquitted  of  murder  in  the  second  degree.     The 
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subsequent  instruction  to  the  jury,  if  they  had  a  doubt  as  between 
manslaughter  and  murder  in  the  second  degree,  to  give  appellant  the 
benefit  of  the  doubt,  would  not  relieve  them  of  their  duty  under  the 
former  instruction,  to  find  appellant  guilty  of  murder  in  the  second 
degree,  unless,  in  their  opinion  the  evidence  failed  to  establish  man- 
slaughter. On  a  reconsideration  of  the  question  raised  under  said 
charge,  we  are  not  prepared  to  say  that  the  same  was  not  injurious 
to  appellant.  He  was  found  guilty  of  murder  in  the  second  degree, 
and  his  punishment  assessed  at  tliirty-five  years  in  the  penitentiary, 
and  the  court  had  no  right  to  place  the  burden  on  him  to  establish 
his  guilt  of  manslaughter  before  he  c^uld  be  acquitted  of  murder  in 
the  second  degree,  or  to  leave  the  jury  in  a  confused  state  as  to  that 
question. 

The  other  proposition  involves  the  charge  of  the  court  in  limiting 
the  testimony  of  certain  witnesses.  The  contention  here  is  that  the 
court,  in  said  charge  assumed  that  appellant's  witnesses  made  certain 
statements  to  the  State's  witnesses  and  did  not  leave  the  jury  free 
to  find  whether  appellant's  said  witnesses  made  said  statements  or  not. 
The  charge  as  to  said  witnesses  is  in  this  wise:  *T  charge  you  that 
the  evidence  of  E.  A.  Meek,  concerning  certain  statements  made  to 
him  by  A.  L.  Green,  etc.,  is  not  original  evidence  in  his  case.  But  if 
you  believe  the  evidence  of  said  Meek  contradicts  or  tends  to  contradict 
the  evidence  of  A.  L.  Green,  who  has  testified  herein  before  you, 
then  you  are  charged  that  in  passing  on  the  credibility  of  said  A.  L. 
Green  and  in  weighing  his  evidence,  you  may  consider  the  evidence 
of  said  E.  A.  Meek,  but  you  can  consider  it  for  no  other  purpose.'^ 
And  the  same  character  of  charge  is  given  in  reference  to  the  testi- 
mony contradicting  John  Green  and  Mrs.  Ida  Green,  by  certain  State's 
witnesses.  Now,  some  of  this  testimony,  though  of  an  impeaching 
character,  was  liable  to  be  appropriated  by  the  jury  as  original  testi- 
mony, and  the  court  should  have  plainly  told  tiie  jury,  that  if  they 
believed  that  defendant's  witnesses,  named,  had  made  certain  state- 
ments to  the  witnesses,  named,  different  from  their  testimony  delivered 
on  the  stand,  arid  they  further  believed  as  to  such  statements  the 
State's  witnesses  had  testified  to  facts  contradicting  or  tending  to  con- 
tradict them  as  to  such  matters,  that  they  could  consider  the  same 
only  for  the  purpose  of  weighing  the  testimony  of  such  witnesses,  or 
in  passing  on  the  credit,  if  any,  which  they  should  accord  to  said 
witnesses  and  for  no  other  purpose.  A  more  critical  inspection  of 
the  charge  as  given  seems  to  leave  the  same  liable  to  the  criticism 
indulged  by  appellant.  That  is,  that  the  jury  were  only  permitted 
to  pass  upon  the  question  as  to  whether  or  not  the  State's  witnesses 
testified  to  facts  that  contradicted  the  testimony  of  appellant's  wit- 
nesses; that  the  court  assumed  in  its  charge  that  the  statements  were 
made  by  appellant's  witnesses  and  only  submitted  to  the  jiiry  the 
question  as  to  whether  or  not  the  State's  witnesses  were  in  conflict 
with  appellant's  witnesses. 
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For  the  errors  here  pointed  out,  the  motion  for  rehearing  is  granted, 
and  the  judgment  is  reversed  and  the  cause  remanded. 

Rehearing  granted;  reversed  and  remanded. 
Brooks,  Judge,  absent. 
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Abandonment  of  DiAonlty.    See  Manslaughter,  7. 

Where  upon  a  trial  for  murder  the  evidence  showed  the  diflSculty  to  have 
been  a  continuous  transaction,  and  did  not  show  that  defendant  engaged  in  the 
difficulty  and  subsequently  abandoned  it,  there  was  error  to  charge  on  abandon- 
ment of  the  difficulty,  and  especially  that  defendant  should  abandon  the  same 
iu  good  faith  before  he  would  be  entitled  to  right  of  self-defense.  Following 
Thornton  v.  State,  66  S.  W.  Rep.,  1105.     Renow  v.  State»  281. 

Abortion.    See  Bill  of  Exceptions,  2;  Charge  of  Court,  16;  Election  by  State, 
1;  Harmless  Error,  1,  2;  Indictment,  4-7;  Means  Used,  2. 

1.  See  case  for  charges  of  the  court  which  correctly  define  the  term  of 
abortion.     Reum  v.  State,  125. 

2.  Where  on  trial  for  abortion  the  physicians  testified  that  it  would  have  had 
no  effect  on  the  uterus  of  a  female  to  take  turpentine,  but  that  the  same  would 
act  on  the  kidneys  only,  there  was  no  error  in  failing  to  charge  on  the  effect 
of  turpentine  taken  by  prosecutrix.     Id. 

Absence  of  Defendant.     See  Former  Jeopardy,  5. 

In  felony  cases  the  defendant  must  be  present  when  the  verdict  is  returned, 
whereas  in  a  misdemeanor  it  is  not  necessary.  Articles  633  and  749,  Code  Crim- 
inal Procedure,  harmonized.    Wyatt  v.  State,  193. 

Acceasory,    See  Accomplice,  1,  3 ;  Dismissal  of  Count  in  Indictment. 

Aceomplice.    See  Conspiracy;  Corroboration,  3;  Evidence,  21;  Impeachment,  2; 
Instructions  to  Jury  After  Retirement;  Verdict,  1. 

1.  On  a  trial  for  burglary,  where  the  evidence  showed  that  the  State's  wit- 
nesses merely  concealed  the  alleged  offense  and  falsified  about  knowledge  thereof, 
it  did  not  render  them  accessories  or  accomplices,  and  there  was  no  error  in  the 
refusal  of  a  requested  charge  on  this  phase  of  the  case.    Alexander  v.  State,  93. 

2.  On  a  trial  for  murder,  where  the  charge  of  the  court  assumed  that  the  evi- 
dence of  accomplices  was  true,  and  took  from  the  jury  the  consideration  of  any 
other,  question  than  that  of  corroboration,  and  which  was  a  charge  upon  the 
weight  of  the  evidence,  and  assumed  that  the  homicide  was  a  crime,  the  same 
was  error.    Barton  v.  State,  121. 

3.  Where  on  trial  for  theft,  the  evidence  showed  that  the  State's  witnesses 
knowingly  received  the  property  after  the  same  was  stolen,  and  concealed  the 
fact  of  such  theft  for  some  time  after  the  property  was  stolen,  they  were  ac- 
cessories, and  the  court  erred  in  not  giving  the  special  charge  on  accomplices 
as  set  out  in  the  opinion.     Richard  v.  State,  192. 

4.  Where  other  evidence  in  a  case  of  murder  decided  the  issue  of  whether  or 
not  the  Staters  witness  was  an  accomplice  of  defendant,  there  was  no  error 
in  admitting  her  testimony,  that  in  carrying  things  to  defendant  with  which 
he  whipped  deceased  she  had  no  desire  or  intent  to  have  the  latter  injured,  that 
she  did  so  because  she  was  afraid  of  defendant.    Young  v.  State,  207. 

5.  Where  upon  trial  for  burglary  the  evidence  did  not  show,  except  by  the 
accomplice,  that  there  was  any  breaking  or  burglarious  entry  of  the  house 
alleged  to  have  been  burglarized,  or  that  the  property  was  inside  the  house  at 
the  time  it  was  taken,  the  evidence  was  not  sufficient  to  sustain  a  conviction 
of  burglary.     Green  v.  State,  238. 

6.  Where  upon  a  trial  for  receiving  stolen  horses  and  mules,  the  evidence 
showed  that  the  accomplices  at  the  instance  of  the  defendant  brought  the  animals 
to  the  stock-pen;  that  he  was  there  and  assisted  in  leading  them  into  the  cars; 
that  he  got  on  a  horse,  went  out  to  where  the  accomplices  were,  was  seen  there 
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hy  third  parties  in  conversation  with  the  accomplices,  and  that  night  the  accom- 
plices secured  possession  of  the  animals,  took  them  to  town  and  he  was  there 
when  they  were  received ;  together  with  other  circumstances  connected  with  the 
matter,  the  testimony  of  the  accomplices  was  sufficiently  corroborated.  Sexton 
V.  State,  263. 

7.  Where  upon  trial  for  theft  of  cattle  the  evidence  to  some  extent  tended  to 
show  that  there  was  more  than  one  accomplice  in  the  case,  it  was  error  to  limit 
the  consideration  of  the  jury  on  accomplice's  evidence  to  one  accomplice.  Mickey 
v.  State,  255. 

8.  Where  upon  trial  for  burglary  the  evidence  showed  that  the  prosecutor 
had  told  defendant  that  he  would  not  prosecute  him  if  he  would  return  the  goods, 
but  did  not  promise  him  immunity  in  the  sense  that  he  would  testify  falselj 
for  him,  or  would  do  any  act  for  the  purpose  of  concealing  him  or  suppressing 
the  crime.  Held  that  such  witness  was  not  an  accomplice.  Following  Chenault 
V.  State,  10  Texas  Ct  Rep.,  909;  Robertson  v.  State,  81  S.  W.  Rep..  1000. 
Overruling,  Gatlin  v.  State,  40  Texas  Crim.  Rep.,  116;  Holley  v.  State.  306. 

9.  A  charge  of  the  court  that  the  jury  could  not  find  the  defendant  guilty 
upon  the  testimony  of  an  accomplice  unless  they  were  satisfied  that  the  same  had 
been  corroborated  by  other  evidence  tending  to  establish  that  the  defendant  did 
in  fact  commit  the  offense,  was  reversible  error.     Reagan  v.  State,  443. 

10.  Where  upon  a  trial  for  murder,  the  evidence  showed  that  the  chief  State's 
witness  on  the  night  of  the  homicide  at  the  inquest  had  denied  any  knowledge 
of  who  did  the  shooting,  but  on  the  trial  explained  why  he  did  this,  and  then 
identified  the  defendant  as  the  party  who  did  the  shooting,  there  was  no  error 
in  refusing  to  charge  on  accomplice  testimony.  Mere  concealment  of  a  crime  does 
not  make  one  an  accomplice.    Jenkins  v.  State,  457. 

11.  Where  upon  trial  for  false  swearing,  the  evidence  showed  that  there  was 
no  persuasion  or  suggestion  on  the  part  of  the  justice  of  the  peace  and  constable 
to  the  defendant  to  induce  him  to  make  a  false  affidavit,  although  they  knew  this 
at  the  time,  and  although  the  justice  did  not  refuse  to  administer  the  oath  to 
the  affidavit,  the  question  of  accomplice  did  not  arise,  and  no  charge  on  this 
issue  was  necessary.     Wilson  y.  State,  496. 

12.  Where  upon  trial  for  murder,  it  was  doubtful  whether  the  State's  wit- 
ness was  an  accomplice,  but  the  court  nevertheless  submitted  this  issue,  as  a]so 
the  question  of  corroboration,  and  there  was  evidence  of  corroboration,  the  ver- 
dict will  not  be  disturbed.     Scott  v.  State,  519. 

13.  Upon  a  trial  for  incest  where  the  evidence  showed  that  the  female,  al- 
though not  engaging  in  the  act  voluntarily  and  with  the  same  intent  as  her 
paramour,  made  no  sort  of  resistance  to  the  act  of  copulation,  and  merely  re- 
mained passive,  the  charge  of  the  court  which  failed  to  pronounce  such  conduct 
of  the  female  to  be  sufficient  to  make  her  an  accomplice,  was  error.  Gillespie 
y.  State,  530. 

14.  Upon  a  trial  of  incest  where  the  evidence  showed  that  the  prosecutrix 
was  an  accomplice,  and  there  was  not  sufficient  testimony  corroborative  of  her 
testimony  the  conviction  could  not  be  sustained.     Id. 

Aooomplioe  Testimony.     See  Accomplice;  Invited  Error. 

Adequate  Cause.      See    Charge    of    Court,    15;    Harmless    Error,    8;    Man- 
slaughter, 1-8. 

1.  Where  on  trial  for  murder,  there  was  evidence  tending  to  show  that  de- 
ceased committed  an  assault  and  battery  upon  defendant  inflicting  a  slight  wound 
which  may  have  caused  pain  or  bloodshed,  and  that  defendant  charged  deceased 
with  theft  of  money  from  him,  etc.,  the  court  properly  charged  that  all  these 
matters  were  adequate  causes  to  reduce  the  homicide  to  manslaughter,  if  all  or 
any  portion  of  the  same  were  true  and  the  jury  believed  defendant's  passion  was 
thereby  aroused  so  as  to  render  his  mind  incapable  of  cool  reflection,  provided 
he  was  not  acting  in  self-defense.     Qoodman  v.  State,  185. 

2.  Where  the  adequate  cause  is  of  a  statutory  character  the  attention  of  the 
jury  should  be  directly  called  to  this  in  the  charge  of  the  court,  and  where  the 
evidence  showed  in  a  trial  for  murder  that  defendant  was  struck  by  deceased 
either  by  a  rock  or  a  stick,  the  court  should  have  called  the  attention  of  the 
jury  to  the  statutory  adequate  rouse.     Renow  v.  State,  281. 
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Adultery.  See  Affidavits;  Carnal  Intercourse:  Continuance,  3;  Declaration 
and  Acts  of  Third  Parties,  6 ;  Defendant's  Failure  to  Testify,  1 ;  Evidence, 
S-15;  Harmless  Error,  5. 

1.  See  opinion  for  evidence  held  to  be  insufficient  to  support  a  conviction  for 
adultery  on  the  ground  that  the  parties  were  living  together.     Paul  v.  State,  20. 

2.  Where  upon  a  trial  for  adultery  the  evidence  showed  a  continuous  living 
together  of  defendant,  a  married  man,  and  his  paramour,  an  unmarried  woman, 
for  two  or  three  months,  and  that  they  had  carnal  intercourse  upon  one  occasion, 
although  controverted;  also  undue  familiarity,  etc.,  a  verdict  on  an* indictment 
for  adultery  was  sustained.     Coons  v.  State,  256. 

3.  Where  upon  trial  for  adultery  the  defendant  was  shown  to  have  frequented 
the  house  of  his  paramour,  staying  there  at  nights,  furnishing  and  buying  her 
supplies,  groceries,  etc.,  that  she  lived  alone  in  said  house,  and  that  during  that 
time  defendant  made  his  home  there,  taking  his  meals  there,  etc.,  and  was  con- 
stantly in  her  company,  riding  and  walking  together,  etc.,  and  upon  one  occasion 
seen  lying  together  on  the  bed.  Held,  that  these  facts  proved  circumstantially 
that  the  parties  were  living  together  and  had  carnal  intercourse.  Counts  v. 
State,  329.    • 

4.  Upon  a  trial  for  adultery  there  was  no  error  in  refusing  a  special  charge 
to  the  effect  that  to  constitute  this  offense  the  parties  must  have  lived  together 
as  man  and  wife.  It  is  only  necessary  that  they  live  together  and  have  carnal 
intercourse.     Shaw  v.  State,  379. 

AflLdavits.     See  Continuance,  7;  Practice  on  Appeal,  3. 

Where  upon  appeal  from  conviction  for  adultery,  the  bill  of  exceptions  upon 
the  motion  for  continuance  showed  that  the  attached  affidavits  to  same  were 
made  after  said  motion  was  acted  upon,  they  will  not  be  considered.  Counts  v. 
State,  329. 

Age  and  Qualiilcation  of  Witness. 

On  a  trial  for  murder  where  it  appeared  from  the  record  on  appeal  that  the 
trial  court  was  satisfied  from  other  testimony  as  well  as  that  adduced  at  the 
time  the  witness  was  asked  as  to  his  competency,  and  it  not  appearing  from  the 
testimony  presented  in  the  bill  that  the  witness  was  disqualified,  but  that  he 
knew  it  was  wrong  to  tell  a  story,  etc.,  that  his  testimony  was  cogently  given, 
the  court  did  not  err  in  permitting  him  to  testify,  the  witness  being  twelve  years 
of  age.     Gabler  v.  State,  623. 

Age  of  Defendant.    See  Assault  with  Intent  to  Rape,  2. 

1.  Where  upon  trial  for  burglary  the  evidence  showed  that  the  defendant  was 
more  than  16  years  of  age  at  the  time  of  his  trial,  there  was  no  error  in 
assessing  his  punishment  by  imprisonment  in  the  penitentiary.  Article  1145, 
Code  Criminal  Procedure,  requires  that  defendant  be  under  16  years  of  age 
at  the  time  of  the  trial,  and  not  at  the  date  of  the  offense,  in  order  to  be  sent 
to  the  reformatory.     Aikins  v.  State,  229. 

2.  Under  article  1145,  Code  Criminal  Procedure,  it  is  mandatory  that  the 
jury  find  by  their  verdict  that  the  defendant  was  not  over  16  years  of  age  at 
the  time  of  the  trial,  before  they  can  find  that  he  should  be  sent  to  the  reforma- 
tory, and  where  the  jury  failed  to  find  on  a  trial  for  burglary  in  their  verdict 
the  age  of  the  defendant  the  judgment  must  be  reversed.     Watson  v.  State,  371. 

Age  of  Proseoutriz.     See  Assault  with  Intent  to  Rape,  3,  8 ;  Rape,  1,  3. 

Upon  a  trial  for  rape  where  proper  predicate  was  laid,  the  books  kept  by  a 
physician  were  admissible  to  show  the  birth  of  the  prosecutrix.     Neill  v.  State, 

219. 

•  • 

Agency.     See  Local  Option,  4,  11. 

1.  On  a  trial  for  a  violation  of  the  local  option  law,  where  there  was  some 
evidence  that  defendant  acted  as  agent  of  the  purchaser  and  was  not  representing 
a  liquor  house,  it  was  error  to  refuse  the  requested  charge  upon  the  question  of 
agency.     Golightly  v.  State,  44. 

2.  Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  theory  of 
the  State  was  that  the  defendant  sold  the  whisky  to  the  prosecutor,  and  the 
defendant's  theory  was  that  he  was  acting  as  the  agent  of  prosecutor  and  bought 
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the  whisky  from  S.  for  the  prosecator,  it  was  error  to  charge  that  if  defendant 

was  the  agent  of  S.  in  selling  the  whisky  to  convict     Harris  v.  State,  ^S. 

3.  Where  upon  trial  for  a  violation  of  the  local  option  law  the  evidence 
showed  that  the  defendant  was  acting  as  the  agent  of  prosecutor  in  the  purchase 
of  whisky,  and  did  not  sell  the  whisky  to  prosecutor  but  purchased  it  from 
other  parties  for  him,  the  conviction  could  not  be  sustained.     Short  v.  State,  2^ 

Affpravat^  Assault.  See  Alibi;  Assault  With  Intent  to  Murder,  1,  2;  Assault 
With  Intent  to  Rape,  0;  Bill  of  Exception,  9;  Deadly  Weapons,  1,  4;  Im- 
peaching Testimony,  1;  Indictment,  17;  Hes  Gestae,  3. 

1.  On  a  trial  for  murder  where  the  evidence  did  not  show  the  size  and  char- 
acter of  the  knife  or  knives  with  which  the  wounds  were  inflicted  that  caused 
deceased's  death,  it  was  the  duty  of  the  court  under  articles  717  and  719,  Penal 
Code,  to  charge  on  the  law  of  aggravated  assault.    Wilson  v.  State,  50. 

2.  See  opinion  for  facts  necessitating  a  charge  upon  aggravated  and  simple 
assault  under  article  719,  Code  Criminal  Procedure.     Lucas  v.  State,  135. 

3.  On  a  trial  for  assault  to  commit  rape,  where  the  evidence  showed  that  de- 
fendant did  not  use  all  the  force  necessary  to  overcome  resistance  in  the  assault, 
the  court  should  have  submitted  the  issue  of  aggravated  assault.  Fewoz  v. 
State,  172. 

4.  See  opinion  of  court  for  a  charge  on  aggravated  assault  upon  a  trial  for 
rape,  which  was  held  to  be  correct  under  the  evidence.    Neill  v.  State,  220. 

5.  Where  upon  trial  for  aggravated  assault  the  evidence  showed  that  the 
party  injured  approached  defendant  with  a  pistol,  when  defendant  raised  bis 
gun  to  his  waist  with  the  muzzle  pointing  in  the  direction  of  the  party  alleged 
to  have  been  injured,  and  told  him  to  stop  and  then  turned  and  went  away; 
the  same  was  insufficient  to  sustain  a  conviction  of  aggravated  assault.  Mc- 
Cutcheon  v.  State,  607. 

Agreement  Not  to  Prosecute. 

Where  upon  appeal  from  conviction  of  burglary,  the  record  showed  that  the 
judge  presiding  at  the  trial  had  not  approved  the  agreement  which  the  defendant 
claimed  to  have  made  with  the  county  attorney  to  turn  State's  evidence,  such 
agreement  was  without  force,  and  defendant  could  not  claim  immunity  from 
prosecution.     Reagan  v.  State,  443. 

Aiding  Escape  of  Prisoner. 

In  a  prosecution  for  aiding  a  prisoner  to  escape,  under  article  225,  Penal  Code, 
where  the  indictment  failed  to  allege  that  the  defendant  did  the  acts  complained 
of  with  the  intent  to  aid  in  the  escape  of  said  prisoner,  the  same  was  insufficient 
on  motion  in  arrest  of  judgment.  The  same  allegation  was  necessary  if  brought 
under  article  228,  Penal  Code.     Jenkins  v.  State,  470. 

Alibi.     See  Corroboration,  1. 

1.  On  a  trial  for  an  assault  with  intent  to  rape,  where  the  defendant  ad- 
mitted his  presence  with  the  girl  alleged  to  have  been  raped,  and  where  the 
prosecutrix'  testimony  showed  that  it  was  his  unquestioned  purpose  to  have 
carnal  intercourse  with  her,  and  that  he  directed  his  efforts  to  accomplish  that 
purpose,  he  denying  such  attempt;  and  the  evidence  not  requiring  a  charge  on 
impotency,  there  was  no  error  in  not  charging  on  the  law  of  alibi,  aggravated 
assault  or  impotency.     Herbert  v.  State,  72. 

2.  Where  the  general  charge  of  the  court  was  the  proper  charge  on  the  law 
of  alibi,  there  was  no  error  in  refusing  a  special  charge  thereon.  Alexander  v. 
State,  93. 

Amended  Xotion  for  New  Trial.    See  Misconduct  of  Jury,  6 ;  New  Trial,  5. 

Amending  Complaint. 

Where  the  defendant  was  prosecuted  upon  complaint  charging  aggravated  as- 
sault by  an  adult  male  upon  a  female,  and  the  State's  attorney,  upon  discov- 
ering that  the  defendant  was  under  21  years  of  age,  changed  said  complaint  with 
consent  of  defendant's  counsel,  so  as  to  embrace  an  allegation  that  the  assault 
was  made  with  premeditated  design,  etc.,  the  original  affiant  swearing  thereto i 
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after  conviction  of  simple  assault  by  way  of  general  verdict,  the  defendant  in 
his  motion  for  new  trial  raised  objection  to  said  change.  Held,  defendant  not 
having  been  convicted  of  an  aggravated  assault*  but  of  a  simple  assault,  which 
could  have  rested  on  either  count,  there  was  no  error.    Denison  v.  State,  426. 

Anlmns. 

1.  On  a  trial  for  murder,  it  was  error  to  exclude  declarations  made  by  the 
deceased  shortly  before  the  homicide,  which  though  not  tantamount  to  a  direct 
threat  against  defendant,  showed  the  state  of  mind  of  the 'deceased  towards  de- 
fendant, and  would  tend  to  show  that  he  was  the  aggressor  in  the  difficulty; 
and  this  although  the  purpose  of  this  testimony  was  not  directly  stated  in  the 
bill  of  exceptions  by  defendant.    Bethune  v.  State,  166. 

2.  Upon  a  trial  for  murder  there  was  no  error  to  permit  the  State  to  show 
the  animus  actuating  a  person  acting  with  the  defendant  in  the  commission  of 
the  homicide  by  testimony  of  ill  feeling  existing  between  said  person  and  the  de- 
ceased prior  thereto;  the  evidence  showing  that  the  parties  were  acting  together 
at  the  time  of  the  homicide.  Besides  the  bill  of  exceptions  did  not  show  what 
the  character  of  this  animus  was.     McKinney  v.  State,  501. 

Animns  of  Witness. 

On  a  trial  for  a  violation  of  the  local  option  law  there  was  no  error  in  ex- 
cluding the  details  of  a  difficulty  between  the  State's  witness  and  defendant  to 
show  animus  of  said  witness.  The  fact  that  such  difficulty  occurred  could  be 
proved,  but  not  the  details  however.     Henderson  v.  State,  269. 

Appeal. 

Where  defendant  had  been  convicted  in  the  justice  court  for  unlawfully  carry- 
ing a  pistol  and  appealed  to  the  county  court,  where  he  was  again  convicted  and 
his  punishment  fixed  at  a  fine  of  $25,  he  could  not  appeal  to  the  Court  of 
Criminal  Appeals.    Ritz  v.  State,  612. 

Appeal  Bond. 

Under  the  Act  of  the  Twenty-ninth  Legislature,  page  224,  a  new  bond  of 
recognizance  may  be  filed  wherever  the  appellate  court  has  dismissed  an  appeal 
because  of  a  defective  recognizance;  and  upon  an  appeal  from  the  justice  court 
to  the  district  court  where  an  appeal  was  dismissed  because  of  the  defective 
appeal  bond,  it  was  error  to  overrule  defendant's  motion  and  request  to  file  an 
amended  appeal  bond,  and  finally 'dismiss  his  appeal.  See  opinion  for  rules  gov- 
erning appeals  to  this  and  other  courts.  Following:  Burton  v.  State,  decided 
at  this  term.     Moore  v.  State,  43. 

Appeal  From  Justices  Conrt.    See  Appeal  Bond. 

Appearance  of  Danger. 

On  a  trial  for  murder  where  the  court  charged  the  jury  that  defendant  could 
act  upon  a  reasonable  apprehension  of  danger  as  it  appeared  to  him  from  his 
standpoint  at  the  time,  and  then  instructed  the  jury  if  deceased  was  making  an 
attack  on  defendant,  or  attempting  to  procure  a  pistol  at  the  time,  with  the 
intention  or  apparent  intention  of  inflicting  death  or  serious  bodily  injury  on 
him,  appellant  would  have  a  right  to  slay  deceased;  and  where  appellant's  testi- 
mony showed  that  deceased  was  endeavoring  to  get  a  pistol,  that  a  struggle 
ensued  in  which  deceased  tore  defendant's  shirt;  there  was  no  point  in  the 
objection  to  the  charge  that  it  required  the  jury  to  believe  that  deceased  at  the 
time  must  have  been  really  making  an  attack  on  appellant.  Newcomb  v.  State, 
550. 

Argnment  of  Counsel.    See  Bill  of  Exceptions,  17;  Defendant's  Failure  to  Tes- 
tify, 1. 

1.  On  trial  for  unlawfully  carrying  a  pistol  where  a  requested  charge  was 
given,  directing  the  jury  not  to  consider  remarks  made  by  the  county  attorney 
to  punish  the  defendant  to  deter  others  from  crime,  there  was  no  error.  Smith 
V.  States  15. 

2.  Where  defendant's  counsel  challenged  the  county  attorney  in  strong  terms 
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to  know  why  a  certain  witness  was  not  put  on  the  stand  and  to  explain  to  the 
jury  his  absence,  and  the  county  attorney  answered  in  response  to  said  chal- 
lenge, stating  why  the  witness  *was  absent,  there  was  no  error,  although  such 
practice  is  criticised.     Id. 

3.  iSee  opinion  for  language  of  prosecuting  attorney  which  is  held  to  he  an 
allusion  to  the  failure  of  the  defendant  to  testify.  Also  for  remarks  of  prose- 
cuting attorney  about  matters  not  in  evidence  and  which  would  have  been  inad- 
missible if  offered  as  such.     Baughman  v.  State,  33. 

4.  See  opinion  where  the  court  again  enjoin  upon  counsel  for  the  prosecution, 
the  rule,  to  confine  their  remarks  to  the  evidence  adduced.     Wilson  v.  State,  50. 

5.  On  a  trial  for  murder,  it  was  error  for  the  State's  counsel  to  discuss  the 
facts  of  another  case  not  connected  with  the  one  on  trial,  and  such  error  is  not 
cured  by  a  verbal  charge  of  the  court  instructing  the  jury  to  disregard  such 
remarks.    See  criticism  of  such  practice  in  opinion.    Ck>leman  v.  State,  82. 

Q,  On  a  trial  for  burglary  where  the  argument  of  the  district  attorney  was 
in  answer  to  the  argument  of  appellant's  counsel  there  was  no  error.  Talley 
v.  State,  01. 

7.  On  a  trial  for  murder  the  remarks  of  State's  counsel  that  defendant  had 
friends,  and  why  he  did  not  introduce  them  to  show  his  whereabouts  was  not 
an  allusion  to  defendant's  failure  to  testify.     Oallegos  v.  State,  115. 

8.  Where  upon  appeal  of  a  conviction  for  murder,  there  was  no  bill  of  ex- 
ceptions to  the  argument  of  State's  counsel  of  which  appellant  complained,  the 
point  could  not  be  considered.     Young  v.  State,  207. 

0.  Upon  a  trial  for  burglary  where  defendant's  counsel  in  his  argument  at- 
tacked the  efficiency  of  the  officers,  there  was  no  reversible  error  in  the  fact  that 
the  prosecuting  attorney  in  his  reply  defended  said  officers.  See  opinion,  how- 
ever, criticising  practice  of  counsel  to  travel  outside  of  the  record.  Jackson  v. 
State,  215. 

10.  Where  upon  trial  for  a  violation  of  the  local  option  law  the  State's 
attorney  remarked  that  it  was  strange  that  the  prosecutor  let  defendant  have 
just  one  dollar,  which  was  the  price  of  a  quart  of  whisky,  etc,  and  the  bill  of 
exceptions  is  not  certified  to  by  the  judge  that  such  was  the  fact,  the  objection 
can  not  be  considered  on  appeal;  besides  if  error  it  was  harmless.  Ghoran  v. 
State,  301. 

11.  Upon  a  trial  for  murder  it  was  improper  for  the  State's  counsel  to  call 
the  defendant  an  assassin,  in  his  argument  to  the  jury.     Ware  v.  State,  413. 

12.  Where  upon  trial  for  murder,  the  defendant  had  failed  to  put  his  wife 
upon  the  witness  stand,  and  the  testimony  showed  that  she  was  an  eye-witness  to 
the  homicide,  there  was  no  error  in  permitting  the  district  attorney  to  allude 
to  the  failure  of  defendant  to  examine  his  wife  as  a  witness,  and  state  that 
this  showed  that  defendant  was  afraid  to  trust  her  testimony  and  had  fabricated 
evidence  in  his  testimony  as  to  how  the  difficulty  occurred.  McMichael  v.  State, 
422. 

13.  Where  upon  trial  for  murder  the  evidence  showed  that  the  defendant  was 
the  father  of  the  illegitimate  child  alleged  to  have  been  killed,  there  was  no 
error  to  permit  the  county  attorney  in  the  presence  of  the  jury  to  state  that  the 
evidence  showed  that  defendant  had  debauched  the  mother  of  said  child  and  made 
her  a  household  drudge.     Tune  v.  State,  445. 

14.  Where  from  the  nature  of  the  case  the  argument  of  counsel  used,  whether 
it  be  a  fact  stated  pertaining  to  the  case  itself,  or  the  injection  of  some  illus- 
tration or  inflammatory  statement,  obviously  calculated  to  prove  hurtful  in  the 
case  to  the  defendant,  a  conviction  should  be  reversed,  although  no  written  charge 
was  asked  on  the  subject,  and  no  exception  taken  to  the  refusal  of  the  court  to 
give  the  same.    Jenkins  v.  State,  457. 

15.  Where  upon  trial  for  murder,  the  critical  point  in  the  case  was  the  identi- 
fication of  the  defendant  as  being  the  party  who  fired  the  shot  which  slew  the 
deceased,  it  was  reversible  error  to  permit  the  State's  attorney  in  his  argument 
to  reinforce  this  i>oint  in  the  State's  case,  by  an  illustration  within  the  observa- 
tion or  experience  of  the  State's  counsel,  and  which  had  occurred  in  the  locality 
of  the  trial,  and  under  a  judge  whose  approval,  from  his  high  character  gave 
sanction  to  the  illustration :  and  to  permit  the  State's  counsel  to  give  the  details 
of  this  transaction  and  identification,  which  were  very  similar  to  those  presented 
in  the  case  on  trial,  and  to  assert  the  statement  that  the  identification  of  the 
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defendant  in  the  extraneous  case  must  have  been  true,  because  he  confessed  on 

the  scaffold;  and  this,  although  no  charge  to  ignore  this  argument  was  requested. 

Id. 

16.  Upon  a  trial  for  murder,  where  exception  was  taken  to  argument  of 
State's  counsel,  and  much  of  the  same  was  in  reply  to  statement  made  by  de- 
fendant's counsel,  and  did  not  go  sufficiently  beyond  what  was  right  and  proper, 
there  was  no  reversible  error.     Moore  v.  State,  499. 

17.  On  a  trial  for  murder  where  defendant*s  attorney  had  vigorously  assaulted 
the  State's  witnesses,  there  was  no  error  on  part  of  the  State*s  counsel  to  respond 
to  such  argument.     Newcomb  y.  State,  550. 

18.  While  an  attorney  is  not  authorized  to  parade  his  belief  as  to  the  guilt 
of  the  defendant,  there  was  no  error  when  such  a  statement  was  qualified  by 
counsel  that  the  jury  should  not  consider  it  but  try  the  case  according  to  the 
evidence.     Id. 

19.  On  a  trial  for  murder  where  defendant's  attorney  in  cross-examination  of 
the  State's  witness  used  the  examining-trial-evidence,  and  would  read  portions 
thereof,  and  ask  her  if  she  so  swore  on  the  former  trial  and  if  it  was  true; 
State's  counsel  was  authorized  to  refer  to  that  fact  in  his  argument  and  to  state 
that  she  was  not  contradicted  by  her  former  testimony;  although  said  exam- 
ining-trial-evidence was  not  introduced.     Id. 

20.  When  on  trial  for  murder  the  State's  counsel,  while  arguing  on  the 
question  of  sympathy  suggested  by  defendant's  counsel,  cited  a  certain  case  in 
connection  with  his  argument  on  that  subject,  and  referred  to  the  action  of  the 
Governor  refusing  a  pardon  on  the  ground  of  S3rmpathy;  and  such  reference 
could  not  have  been  appropriated  by  the  jury  to  solve  any  doubtful  issue,  there 
was  no  error.     Id. 

21.  On  a  trial  for  murder  where  it  did  not  appear  in  the  bill  of  exceptions 
by  a  certificate  of  the  trial  judge  that  the  argument  of  the  State's  counsel  was 
not  made  in  connection  with  the  testimony,  there  was  no  error.     Id. 

22.  Where  on  trial  for  murder  it  appeared  from  the  bill  of  exceptions  that 
the  counsel  for  the  State  was  arguing  from  the  testimony  with  reference  to  an 
account  which  was  in  evidence,  there  was  no  error  when  he  insisted  in  his  argu- 
ment that  this  account  was  a  valid  and  legitimate  charge  against  defendant.     Id. 

23.  Where  on  trial  for  murder  the  State's  counsel  commented  on  the  testi- 
mony of  defendant  on  a  former  trial  and  that  he  was  contradicted  thereby  in 
his  testimony  on  the  trial,  and  the  certificate  by  the  judge  to  the  bill  of  excep- 
tions did  not  show  that  the  defendant  had  not  so  sworn,  there  was  no  error.     Id. 

24.  On  a  trial  for  murder  where  the  examining-trial-evidence  was  used  by 
defendant's  attorney  in  cross-examining  the  Staters  witness,  holding  the  same  in 
the  hand  and  asking  questions  from  it  as  to  what  the  witnesnes  had  said  on 
the  examining  trial,  there  was  no  error  in  the  argument  of  the  district  attorney 
in  discussing  this  matter;  especially  where  the  trial  judge  declared  that  such 
argument  had  no  reference  to  what  was  sworn  to  by  said  witnesses  on  a  former 
trial.     Id. 

25.  Where  on  a  trial  for  murder  the  certificate  of  the  judge  to  the  defend- 
ant's bill  of  exceptions  showed  that  the  argument  of  the  State's  counsel  was 
responsive  to  an  argument  made  by  defendant's  counsel  with  refrence  to  a  chair 
and  suspenders  offered  in  evidence,  there  was  no  error.     Id. 

26.  While  it  was  improper  argument  for  State's  counsel  to  offer  to  bet  the 
jury  his  gun  and  dog  against  five  cents  if  they  turned  defendant  loose,  before 
six  days  the  grand  jury  would  have  him  indicted  for  stealing  another  horse;  in 
the  absence  of  a  special  charge  and  considering  said  remarks  under  the  circum- 
stances there  was  no  error.     Harding  v.  State,  601. 

Arrest.    See  Manslaughter,  4,  5. 

Arrest  of  Judgment.    See  Disturbing  Peace,  2. 

Arrest  Without  Warrant.     See  Offer  to  Bribe  Officer,  2. 

Assault.     See  Prosecutor,  Statement  of. 

Assault  and  Battery.     See  Res  Gests,  1. 
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Assault  With  Intent  to  ICnrder.  See  Charge  of  Court,  20;  Cross-Ezamination, 
2;  Evidence,  35;  Former  Conviction,  1;  Former  Jeopardy,  1-5;  Impeach- 
ment of  Witness,  4;  Intent;  Rebuttal;  Self-Defense,  2. 

1.  Where  on  a  trial  for  assault  with  intent  to  murder,  the  evidence  showed 
that  there  were  two  difficulties,  both  close  together  in  point  of  time,  and  adequate 
cause  and  cooling  time  were  limited  in  the  court's  charge  to  the  first  difficulty, 
there  was  reversible  error,  especially  where  such  charge  also  cut  the  jury  off 
from  the  consideration  of  adequate  cause  in  the  second  difficulty,  and  further 
prevented  the  jury  to  pass  upon  the  question  of  aggravated  assault  viewed  from 
the  standpoint  of  the  second  difficulty.    Cooper  v.  State,  28. 

2.  Upon  trial  for  assault  with  intent  to  murder  the  evidence  tended  to  show 
that  defendant  was  acting  in  self-defense  in  firing  the  first,  and  perhaps  the 
second  shot,  after  which  the  prosecutor  fled  and  defendant  fired  at  him  as  he 
fled,  the  court  should  have  charged  the  jury  upon  manslaughter  as  well  as  upon 
aggravated  assault,  and  the  charge  which  prevented  the  jury  from  considering 
adequate  cause  and  cooling  time  with  reference  to  subsequent  facts  was  reversible 
error.     Id. 

Assault  With  Intent  to  Bape.  See  Alibi ;  Aggravated  Assault,  3 ;  Charge  of 
Court,  4;  Confession,  6;  Declarations  and  Acts  of  Defendant,  4;  Election 
by  State,  2;  Non-Expert  Testimony;  Want  of  Consent,  4. 

1.  See  opinion  for  facts  which  are  held  to  be  sufficient  to  sustain  the  judg- 
ment of  conviction  for  an  assault  with  intent  to  commit  rape,  and  to  disclose  a 
specific  purpose  on  the  part  of  defendant  to  have  intercourse  with  prosecutrix 
at  all  hasards,  and  where  the  punishment  is  not  held  to  be  excessive.  Castle 
V.  State,  1. 

2.  Upon  a  trial  for  assault  with  attempt  to  rape,  where  defendant  testified 
that  he  was  under  14  years  of  age  at  the  time  of  the  trial,  and  the  State  at- 
tempted to  impeach  his  testimony  by  showing  that  defendant  had  made  state- 
ments that  he  would  be  16  years  old  in  a  short  time,  it  was  error  to  exclude 
the  testimony  of  the  defendant  made  before  the  grand  jury  wherein  he  stated 
that  he  would  be  14  years  on  a  certain  day;  all  these  matters  having  occurred 
subsequent  to  the  alleged  transaction.     Hudson  v.  State,  24. 

3.  To  constitute  an  assault  to  rape  even  upon  a  girl  under  15  years  of  age, 
there  must  be  something  more  than  bodily  pain  or  constraint  or  sense  of  shame 
or  disagreeable  emotions  of  the  mind,  there  must  be  an  assault,  coupled  with  the 
purpose  of  having  intercourse  with  the  assaulted  girl.  See  charge  of  court  on 
this  question  held  erroneous.     Id. 

4.  See  testimony  in  opinion  containing  statement  of  principal  State's  wit- 
nesses that  the  trouble  between  herself  and  defendant  was  a  fight,  and  not  in- 
cluding the  idea  that  it  was  an  assault  with  intent  to  rape,  upon  which  the 
court  should  have  given  a  charge.     Id. 

5.  The  assault  and  the  intent  to  have  intercourse  must  concur  as  to  time  and 
on  a  trial  for  assault  with  attempt  to  rape  or  assault  with  intent  to  rape,  the 
charge  should  be  clearly  given  on  that  phase  of  the  case.     Id. 

6.  See  case  for  indictment  held  to  be  sufficient  to  support  a  conviction  for 
assault  with  intent  to  rape.  Following  Croomes  v.  State,  40  Texas  Crim.  Rep., 
672.    Herbert  v.  State,  72. 

7.  On  trial  for  assault  with  intent  to  commit  rape,  it  was  error  to  charge 
that  the  injury  intended  may  be  either  bodily  pain,  constraint,  or  sense  of 
shame,  or  other  disagreeable  emotion  of  the  mind    Fewox  v.  State,  172. 

8.  See  opinion  for  facts  which  sustain  a  conviction  for  assault  with  intent 
to  commit  rape  upon  a  girl  under  15  years  of  age,  and  punishment  fixed  at  ninety- 
nine  years;  and  to  show  the  specific  intent  to  have  carnal  intercourse.  Bourland 
V.  State,  197. 

9.  Upon  a  prosecution  for  assault  with  intent  to  rape,  unless  the  evidence  sug- 
gested aggravated  assault,  it  was  error  to  submit  that  phase  of  the  case.  Hen- 
derson V.  State,  511. 

Assuming  Facts  in  Charge  of  Court.     See  Charge  of  Court,  58. 

Bail. 

Upon  a  habeas  corpus  hearing  on  a  charge  of  murder  after  indictment  found* 
where  the  bill  was  fixed  at  $2,500  which  was  excepted  to  as  excessive,  and  where 
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it  was  admitted  that  a  conviction  of  murder  in  the  first  degree  was  not  warranted, 
and  that  relator  was  entitled  to  bail;  that  the  relator  had  struck  deceased  with 
a  stick,  and  that  the  parties  were  strangers,  etc.  Held  that  the  prayer  for 
reduction  of  bail  be  granted  and  placed  at  $1,500.    Ex  parte  Harris,  232. 

Bailment.    See  Charge  of  Ck>urt,  54;  see  Theft  of  Horse,  2. 

1.  On  a  trial  for  theft  of  property  deposited  with  a  hotel  clerk,  it  was  not 
necessary  that  the  indictment  should  have  stated  how  defendant  came  to  be  the 
bailee,  further  than  it  was  done  by  his  direct  contract  with  the  prosecutrix; 
the  contract  of  bailment  having  been  directly  entered  into  between  the  prose- 
cutrix and  the  defendant,  who  was  a  night  clerk  at  a  hotel,  the  mere  fact  that 
defendant  was  a  clerk  and  standing  in  relation  to  the  proprietor  of  the  hotel  as  a 
mere  servant  and  custodian  of  the  property,  would  make  no  difference  either  as 
to  the  allegations,  or  as  to  the  proof  necessary  upon  which  to  base  a  conviction, 
as  the  defendant  was  the  contracting  party  and  the  special  owner  in  the  case. 
Butler  V.  State,  159. 

2.  Where  upon  a  trial  for  embezzlement  the  bailor  testified  that  she  author- 
ized the  defendant  to  spend  the  money,  which  he  was  charged  of  embezzling, 
provided  he  did  not  spend  too  much  of  it,  etc.,  there  was  consent  of  the  bailor, 
and  the  conviction  could  not  be  sustained.    Wilkinson  v.  State,  304. 

3.  On  a  trial  for  theft,  where  the  evidence  developed  that  if  defendant 
secured  the  property  he  did  so  as  the  agent  of  the  prosecuting  witness,  the 
indictment  should  have  been  drawn  under  the  bailment  statute;  however,  see 
evidence  in  opinion  whk;h  is  held  not  to  be  sufficient  to  authorize  a  conviction, 
even  under  an  indictment  under  the  proper  statute.     Peters  v.  State,  365. 

Betting.    See  Gaming. 

Bill  of  Exceptions.  See  Animus,  1,  2 ;  Argument  of  Counsel,  22 ;  Bill  of  Ex- 
ceptions by  Bystanders;  Book  Kept  by  Grand  Jury;  Change  of  Venue,  4; 
Confession,  8;  Dying  Declarations,  5,  7;  Former  Jeopardy,  4;  Harmless 
Error,  5;  Practice  in  District  and  County  Courts,  1;  Reputation  of  Deceased; 
Statement  of  Facts,  2. 

1.  Where  upon  trial  for  theft  the  record  on  appeal  did  not  show  that  objec- 
tion was  made  that  the  State's  witnesses  stated  no  facts  or  course  of  conduct 
of  defendant,  and  did  not  negative  that  the  witnesses  may  have  stated  such  • 
course  of  conduct  or  such  conversations,  and  it  did  not  appear  that  they  gave 
opinions  as  to  the  sanity  or  insanity  of  defendant,  but  merely  stated  the  fact 
that  they  never  saw  anything  wrong  with  the  defendant's  mind,  there  was  no 
error  in  admitting  this  character  of  testimony.    Taylor  v.  State,  7. 

2.  On  a  trial  for  abortion  where  it  was  not  shown  in  the  bill  of  exceptions 
that  the  questions  asked  and  the  answers  given  were  calculated  to  injure  de- 
fendant's right  or  tended  to  prove  any  material  facts  in  the  case,  there  was  no 
error.    Reum  v.  State,  125. 

3.  A  bill  of  exceptions  which  does  not  state  the  ground  of  objection  to  the 
testimony  with  reference  to  remarks  made  by  defendant  about  deceased,  to  the 
efl;'ect  that  if  he  went  after  a  man  he  went  to  get  him,  can  not  be  considered 
on  an  appeal  from  a  conviction  of  murder.    Lucas  v.  State,  135. 

4.  Where  on  trial  for  murder,  the  State  introduced  testimony  that  defend- 
ant was  under  indictment  for  an  assault  to  murder,  for  the  purpose  of  discred- 
iting his  testimony,  a  general  objection  that  such  testimony  had  nothing  to  do 
with  the  case  was  correctly  overruled.     Id. 

5.  On  trial  for  murder,  where  the  bill  of  exceptions  taken  to  the  admission 
of  the  evidence  assigns  no  reason  why  the  same  is  objectionable,  it  cannot  be 
considered  on  appeal.    Willis  v.  State,  139. 

6.  Where  on  a  trial  for  murder,  the  bill  of  exceptions  to  the  introduction  of 
testimony  with  reference  to  a  difficulty  between  defendant's  brother  and  the 
deosased  is  not  sufficiently  full  so  as  to  advise  the  court  of  the  error  complained 
of,  it  could  not  be  considered  on  appeal.     Id. 

7.  Where  the  bill  of  exceptions  taken  to  testimony  in  a  trial  for  murder  did 
not  state  what  was  said  or  took  place  in  a  county  outside  of  that  of  the  prosecu- 
tion, except  that  something  unusual  occurred,  the  same  is  defective  and  can  not 
be  considered.     Young  v.  State,  207. 

8.  Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  defendant 
objected  to  certain  testimony  as  to  whether  defendant  had  beard  the  testimony 
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of  a  State*8  witness  in  another  case,  to  the  effect  that  the  beverage  that  de- 
fendant was  selling  was  intoxicating,  but  the  bill  of  exceptions  did  not  show 
how  long  it  was  before  the  trial  of  the  case  at  bar  that  said  State*s  witness 
testified  in  the  former  case,  or  whether  defendant  had  made  said  sale  for  which 
he  was  being  tried  at  the  time  said  witness  testified,  there  was  no  error.  Hen- 
derson V.  State,  2G9. 

9.  Upon  an  appeal  upon  a  conviction  of  aggravated  assault  where  the  bill  of 
exceptions  did  not  show  that  the  injury  complained  of  by  prosecuting  witness 
was  inflicted  upon  her  by  herself  in  striking  a  third  party  with  her  fist  and 
not  by  the  defendant,  and  the  rejected  testimony  could  not  have  been  used  for 
the  purpose  of  impeachment,  there  was  no  error.     Honeycutt  v.  State,  800. 

10.  Upon  an  appeal  for  a  conviction  of  man&laughter  where  the  bill  of  ex- 
ceptions did  not  set  out  the  ordinance,  to  the  introduction  of  which  objection 
was  made  during  the  trial  because  of  its  unconstitutionality,  the  same  can  not 
be  considered  and  the  explanation  of  the  court  does  not  cure  the  defect  in  the 
bill.     Vann  v.  State,  358. 

11.  Where  upon  appeal  the  misconduct  of  the  jury  consisted  in  some  one  of 
the  jurors  making  some  remarks  concerning  defendant,  that  he  should  be  con- 
victed anyhow,  etc.,  and  there  was  no  bill  of  exceptions  setting  up  this  matter, 
the  same  was  not  properly  presented  for  revision;  besides  such  remarks  did  not 
appear  to  have  Influenced  any  member  of  the  jury.     Richardson  v.  State,  391. 

12.  Where  upon  trial  for  murder  the  defendant's  counsel  on  cross-examina- 
tion asked  the  mother  of  the  child  alleged  to  have  been  killed  whether  if  she 
had  had  intercourse  with  other  men  than  defendant  that  she  would  admit  it,  to 
which  question  the  State  objected,  and  the  court  sustained  the  objection,  and  the 
bill  of  exceptions  did  not  state  what  the  witness  would  have  answered,  the 
question  cannot  be  reviewed  on  apppeal.     Tune  v.  State,  445. 

13.  Where  the  homicide  occurred  in  L  county  and  the  defendant  applied  for 
change  of  venue  to  D  county  and  the  court  over  his  objection  changed  the  venue 
to  F  county,  where  defendant  was  convicted  and  upon  appeal  the  case  was 
reversed  because  of  such  erroneous  change  of  venue  to  F  county,  and  thereupon 
the  case  was  retransferred  to  L  county,  and  the  court  upon  the  defendant's 
original  application  changed  the  venue  to  D  county,  where  the  defendant  for 
the  first  time  objected  to  change  to  D  county;  held  that  there  being  no  bill  of 
exceptions  reserved  to  the  action  of  the  court  in  L  county  changing  the  venue 
to  D  county,  there  was  no  question  for  review  on  appeal.     Moore  v.  State,  499. 

14.  On  trial  for  murder  a  bill  of  exceptions  was  taken  which  related  to  the 
action  of  the  court  in  refusing  to  admit  testimony  that  the  reputation  of  de- 
ceased in  the  community  in  which  he  lived  was  bad,  vicious  and  quarrelsome  in 
settlements,  without  showing  any  reason  or  purpose  on  the  part  of  the  defendant 
for  offering  said  testimony,  or  what  object  it  could  serve  involving  any  issue 
in  the  case.  Held,  that  the  bill  was  not  sufficiently  full  and  certain  to  be  con- 
sidered.    Newcomb  v.  State,  550. 

15.  Where  on  trial  for  murder  defendant  objected  to  the  admission  of  testi- 
mony to  the  effect  that  certain  witnesses  had  testified  for  the  State  on  the 
examining  trial  and  that  no  witnesses  testified  for  defendant  on  said  trial,  be- 
cause said  testimony  was  irrelevant  and  immaterial,  the  objection  is  too  general, 
and  the  allegations  of  the  bill  of  exceptions  should  be  full  and  explicit.     Id. 

16.  Where  on  trial  for  murder  objection  was  made  to  the  introduction  of  testi- 
mony showing  that  the  inquest  proceedings  were  reduced  to  writing  and  certain 
witnesses  testified,  without  stating  the  grounds  for  objection  in  the  bill  of  ex- 
ceptions it  could  not  be  considered.     Id. 

17.  On  a  trial  for  murder  where  the  defendant  did  not  ask  a  special  charge 
to  ignore  argument  of  State's  counsel,  and  the  bill  does  not  show  that  such 
argument  was  obviously  of  a  character  to  have  injured  appellant's  right,  there 
was  no  reversible  error.     Id. 

18.  On  a  trial  for  murder  where  the  bill  of  exceptions  did  not  show  the  con- 
nection in  which  the  testimony  objected  to  was  used,  or  that  the  witness  was  not 
testifying  to  facts,  in  answer  to  a  question  by  the  State  whether  there  had  been  a 
struggle  between  the  deceased  and  the  horse  at  the  place  where  he  was  found, 
and  the  certificate  of  the  judge  did  not  show  that  the  witness  was  stating  a 
conclusion,  there  was  no  error;  especially  where  the  answers  of  witness  were 
favorable  to  defendant.     Gabler  v.  State,  023. 
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19.  On  a  trial  for  murder  where  the  wife  of  defendant  on  cross-examination 
by  the  State  was  asked  if  on  a  certain  night  her  husband  did  not  run  her  off 
of  the  place,  and  the  bill  of  exceptions  did  not  show  that  the  testimony  attempted 
to   be   elicited    was   not    in    legitimate   cross-examination,    there    was   no   error, 

•  especially  as  the  witness  answered  in  the  negative.     Id. 

20.  Upon  an  appeal  from  a  conviction  of  murder,  an  exception  in  the  Judg- 
ment overruling  the  motion  for  continuance  cannot  be  considered,  but  must  be 
presented  by  bill  of  exceptions.    Green  v.  State,  645. 

21.  Upon  an  appeal  from  a  conviction  of  murder,  where  the  appellant  took 
his  exceptions  to  the  testimony  in  the  statement  of  facts  but  did  not  embrace 
the  same  with  that  completeness  that  was  necessary  if  he  had  taken  a  separate 
bill,  the  Court  of  Criminal  Appeals  will  not  go  through  the  entire  record  of  the 
statement  of  facts  in  order  to  complete  his  bill.  However,  the  testimony  ex- 
cepted to  was  material  and  the  State  had  the  right  to  impeach  appellant's  wit- 
ness upon  this  issue.     Id. 

Bill  of  Xzeeptions  by  Byitanden. 

Where  a  bill  of  exceptions  which  was  attempted  to  be  proved  up  by  by- 
standers, failed  to  show  that  it  had  been  presented  to  the  trial  judge  and  by 
him  acted  upon  in  any  way  or  refused,  and  the  aflSdavit  simply  stated  that  the 
matters  occurred  as  stated  in  the  bill,  the  same  fails  to  bring  itself  within  the 
rule  laid  down  in  the  statutes  and  authorities.    Weatherford  v.  State,  283. 

Bill  of  Sale. 

Where  upon  trial  for  uttering  a  forged  instrument,  the  evidence  showed  that 
the  defendant  delivered  a  bill  of  sale  to  the  party  alleged  to  have  been  de- 
frauded conveying  certain  cattle  and  purported  to  have  been  signed  by  the  original 
owner  of  said  cattle  from  whom  defendant  claimed  to  have  purchased  them,  such 
an  instrument  was  the  subject  of  forgery,  and  affected  the  property  rights  of 
said  alleged  signer  of  said  bill  of  sale.    Qaut  v.  State,  483. 

Board  of  Trustees.    See  Forgery,  1. 

Book!  as  EYidence.    See  Age  of  Prosecutrix. 

Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  evidence  showed 
that  the  whisky  was  delivered  upon  an  order  upon  the  express  office,  and  the 
express .  agent  had  no  recollection  of  the  transaction  even  after  looking  at  his 
books,  there  was  no  error  in  introducing  the  books  in  evidence  that  the  order  was 
presented  and  the  whisky  received,  it  having  l>een  shown  that  the  books  were 
correctly  kept    Jackson  v.  State,  248. 

Book  Kept  by  Grand  Jury. 

On  trial  for  murder,  where  the  question  was  whether  the  grand-jury  book 
was  accurately  kept,  and  the  question  was  not  directed  to  some  witness'  testi- 
mony, or  assailed  as  to  this,  and  the  bill  did  not  show  in  what  respect  testimony 
was  not  accurately  taken  down  in  said  book  or  how  it  varied  upon  the  particular 
point,  it  could  not  be  considered  on  apppeal.     Willis  v.  State,  138. 

Book!  of  Original  Entry. 

1.  Upon  a  trial  for  a  violation  of  the  local  option  law,  there  was  no  error 
to  permit  a  State's  witness  to  testify  from  his  books  that  barrels  and  casks  of 
beer  were  shipped  to  defendant,  the  entries  in  said  book  having  been  made  by 
witness  from  the  original  waybills  sent  to  him  from  the  point  of  shipment  along 
with  the  goods.     Walker  v.  State,  345. 

2.  See  opinion  on  motion  for  rehearing  for  objections  in  bill  of  exceptions 
with  reference  to  testimony  regarding  a  certain  written  order,  and  account  in 
books  of  original  entry  which  is  held  by  the  court  to  have  been  correctly  over- 
ruled.    Newcomb  v.  State,  560. 

Bonndaries. 

On  a  trial  for  wilfully  obstructing  a  public  road,  it  was  error  not  to  submit 
defendant's  requested  charge  instructing  the  jury  that  the  jury  of  review  must 
report  the  boundaries  of  the  road  as  laid  out  and  that  the  field  notes  and  de- 
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Bcription  of  the  road  must  be  included  in  snch  report,  etc.,  and  that  unless  the 
State  showed  that  this  was  done  tha  teBtimony  would  no£  sustain  a  convictioD. 
Isham  V.  State,  324. 

BreakinflT.    See  Accomplice,  5. 

Bribery.    See  Indictment,  11. 

Burden  of  Proof. 

1.  A  charge  of  the  court  which  shifts  the  burden  of  proof  and  requires  de- 
fendant to  prove  a  negative  in  order  to  establish  his  innocence,  was  error.  See 
opinion  for  such  charge.     Randell  v.  State,  201. 

2.  Where  on  trial  for  murder  the  charge  of  the  court,  while  not  artlsically 
drawn,  was  coupled  with  the  charge  on  reasonable  doubt,  the  objection  that  it 
shifted  the  burden  of  proof  from  the  State  to  the  defendant  was  untenable; 
especially  where  such  charge  was  favorable  to  defendant.     Rice  v.  State,  569. 

Burglary.    See  Accomplice, .  1,  5,  8;  Age  of  Defendant,  1,  2;  Agreement  not  to 
Prosecute;   Argument  of  Counsel,  6,  9;  Charge  of  Court,  5,    16;   Circum- 
stantial Evidence,  2;  Confession,  2;  Continuance,  2;  Declarations  and  Acts 
of  Defendant,  5;  Declaration  and  Acts  of  Third  Parties,  5;  Force;  Fraudu- 
lent Intent,  1;   Hearsay  Evidence,   1,  2;   Impeachment,  2;  Jury  and  Jury 
Law,  4;   Opinion   of   Witness,  2;    Principals  4,  5,   7;    Railroad   Box-Car; 
Variance,  2;  Want  of  Consent,  1-3. 
On  a  trial  for  burglary  there  was  no  error  in  permitting  a  State's  witness  to 
testify  that  about  10  o'clock  on  the  night  prior  to  the  burglary  he  went  to  the 
building  in  question  and  carefully  examined  the  lock  and  tried  the  door  to  see  if 
the  same  was  securely  fastened,  the  court  excluding  his  statement  as  to  watching 
the  house.    Talley  v.  State,  91. 

Carnal  Intercourse. 

Upon  a  trial  for  adultery,  a  requested  charge  limiting  the  jury  to  a  particular 
occasion  as  to  whether  the  parties  had  carnal  intercourse,  was  correctly  refused, 
and  the  court  properly  charged  that  if  the  parties  had  such  intercourse  within 
the  time  covered  by  the  indictment  they  should  convict    Counts  v.  State,  329. 

Carrying  Pistol.      See  Appeal ;  Arugment  of  Counsel,  1,  2. 

Where  upon  a  trial  for  unlawfully  carrying  a  pistol  the  evidence  showed  that 
the  defendant  had  the  pistol  in  his  hand,  and  that  witness  thought  he  put  it  in 
his  right  hand  coat  pocket;  that  the  defendant  was  in  a  buggy;  that  an  officer 
approached  him  and  searched  him  and  failed  to  find  the  pistol,  there  was  no 
error  in  refusing  special  charges  that  if  defendant  had  the  pistol  while  be  was 
in  the  buggy,  or  if  he  did  not  have  the  same  on  or  about  his  person,  etc.,  to 
acquit.     Prewitt  v.  SUte,  323. 

Carving,  Doctrine  of.    See  Former  Conviction,  1. 

Cases  Approved.     See  Cases  Cited. 
Terry  v.  State,  45  Texas  Crim.  Rep.,  264. 

Cases  Distinguished.    See  Cases  Cited. 

1.  Lovell  V.  State,  12  Texas  Ct.  Rep.,  914. 

2.  Mayo  v.  State,  11  Texas  Ct.  Rep.,  130. 

3.  Morrison  v.  State,  40  Texas  Crim.  Rep.,  473. 

4.  Nichols  V.  State,  44  S.  W.  Rep.,  1091. 

5.  Stull  V.  State,  47  Texas  Crim.  Rep.,  547. 

Cases  Followed.     See  Cases  Cited. 

1.  Austin  V.  State,  38  Texas  Crim.  Rep.,  & 

2.  Barnett  v.  State,  10  Texas  Ct.  Rep.,  560. 

3.  Chenault  v.  State,  46  Texas  Crim.  Rep.,  351. 

4.  Croom  v.  State,  40  Texas  Crim.  Rep.,  72. 

5.  Dubose  v.  State,  10  Texas  Crim.  App.,  230. 

6.  Ex  parte  Heyman.  45  Texas  Crim.  Rep.,  532. 

7.  Ex  parte  Massey,  49  Texas  Crim.  Rep.,  60. 
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8.  Ex  parte  Meyers,  33  Texas  Crim.  Rep.,  201. 

9.  Gerstenkom  v.  State,  38  Texas  Crim.  Rep.,  621. 

10.  Harrison  v.  State,  83  S.  W.  Rep.,  099. 

11.  Huntly  T.  State,  34  S.  W.  Rep.,  923. 

12.  Ledbetter  v.  State,  23  Texas  Crim.  App.,  247. 

13.  McDonald  v.  State,  10  Texas  Ct.  Rep.,  5(30. 

14.  Mc Williams  v.  State,  32  Texas  Crim.  Rep.,  2G9. 

15.  Moore  v.  State,  G7  L.  R.  A.,  499. 

16.  Nichols  V.  State,  44  S.  W.  Rep.,  1091. 

17.  Phillips  V.  State,  19  Texas  Crim.  App.,  158. 
1&  Reily  ▼.  State,  44  S.  W.  Rep.,  498. 

19  Renter  v.  State,  43  Texas  Crim.  Rep.,  572. 

20.  Robertson  v.  State,  81  S.  W.  Rep.,  1000. 

21.  Swain  v.  State,  86  S.  W.  Rep.,  335. 

22.  Thornton  v.  State,  65  S.  W.  Rep.,  1105. 

Cases  Oremiled.    See  Cases  Cited. 
Gatlin  v.  State,  40  Texas  Crim.  Rep.,  116. 

Certiorari.     See  Statement  of  Facts,  3. 

Where  after  conviction  for  violating  the  local  option  law,  upon  appeal,  the 
appellant  filed  a  motion  for  a  writ  of  certiorari  to  bring  forward  the  statement 
of  facts  and  include  same  in  transcript,  the  record  showed  that  appellant's 
counsel  filed  said  statement  of  facts  in  the  court  below  without  the  approval 
of  the  county  judge,  under  the  impression  tbnt  the  latter  had  signed  it.  Held, 
that  the  record  shows  negligence  on  the  part  of  appellant's  counsel  and  the  writ 

was  denied.     Haskell  v.  State,  273. 

# 

Clialleiiflre  to  the  Array. 

Upon  a  trial  for  murder,  a  challenge  to  the  array  of  the  grand  jury  was  not 
well  taken,  where  defendant  failed  to  make  a  request  at  the  time  to  be  brought 
from  jail  into  court  so  as  to  challenge  the  array.  But  he  could  nevertheless 
move  to  quash  the  indictment  on  account  of  race  discrimination.  Thomas  v. 
State,  633. 

Challenge  for  Canse.    See  Jury  and  Jury  Law,  5,  6. 

ChasflTC  of  Venne.    See  Jurisdiction. 

1.  In  a  case  of  murder  where  defendant  had  filed  his  individual  affidavit  for 
change  of  venue,  stating  that  he  was  unable  to  obtain  compurgators,  but  the 
court  qualified  defendant's  bill  of  exception  by  stating  that  there  were  creditable 
witnesses  who  would  have  signed  as  compurgators,  etc.,  there  was  no  error  in  the 
court's  action  in  refusing  to  hear  any  evidence  on  said  affidavit  Johnson  v. 
State,  314. 

2.  Where  the  homicide  occurred  in  L  county  and  defendant  filed  his  applica- 
tion for  change  of  venue  to  D  or  R  counties,  and  the  court  held  that  the  same 
conditions  preventing  a  fair  trial  in  L  county  existed  in  D  and  R  counties  and 
refused  the  application  on  this  ground  and  transferred  the  case  to  F  county, 
from  where  it  was  retransferred  to  L  county  and  then  to  D  county,  and  the  de- 
fendant applied  for  a  change  of  venue  from  D  to  R  county,  and  as  grounds  for 
such  change  relied  upon  the  court's  action  refusing  a  change  of  venue  on  his 
former  application  from  L  to.  D  county  because  the  same  condition  of  things 
existed  in  D  as  in  L  county,  but  the  State  controverted  this  and  introduced  testi- 
mony that  said  condition  had  changed  in  D  county  and  that  defendant  could  get 
a  fair  trial  in  D  county,  and  defendant  did  not  raise  in  his  bill  of  exceptions  the 
question  that  such  conditions  had  not  changed  in  his  favor,  there  was  no  ques- 
tion for  review  and  the  court  properly  overruled  defendant's  application  to  change 
the  venue  from  D  to  R  county.     Moore  v.  State,  499. 

3.  Where  the  homicide  occurred  in  L  county,  and  defendant  filed  a  motion  for 
change  of  venue  to  D  county  and  the  court  transferred  to  F  county  because  the 
conditions  in  D  county  were  similar  to  those  in  L  county :  and  thereafter  the  case 
being  retransferred  and  redocketed  in  L  county  the  State  filed  a  contest  against 
the  original  application  to  change  the  venne  to  D  county,  which  the  court  overruled 
and  thereupon  changed  the  venue  to  D  county,  and  the  defendant  made  no  objec- 
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tion  and  reserved  no  exception.  Held,  the  court  having  acquired  jurisdiction  in  L 
county  had  authority  upon  his  own  motion  to  change  tlie  venue  to  D  county  re- 
gardless of  said  former  application;  and  the  condition  and  state  of  feeling  which 
existed  in  D  county  at  a  prior  term  of  the  court  was  not  the  criterion  of  such 
condition  at  a  subsequent  term,  and  that  question  was  not  res  adjudicata  because 
of  the  court's  action  in  refusing  to  change  the  venue  to  D  county  at  a  former 
term  of  the  court.     Id. 

4.  Upon  trial  for  murder  where  a  motion  for  change  of  venue  was  overruled, 
and  the  bill  of  exceptions  in  connection  with  the  testimony  did  not  properly  re- 
serve the  point  at  issue,  the  same  could  not  be  reviewed ;  and  especially  where  ap- 
pellant in  his  brief  did  not  rely  on  this  matter.     Green  v.  State,  (H5. 

Cliaracter  of  Deoeased. 

1.  Evidence  in  regard  to  the  dangerous  character  of  the  deceased  is  admissible 
as  evidence  in  the  case  to  be  weighed  by  the  jury:  but  the  slayer  would  have  as 
much  right  to  act  in  self-defense  if  his  life  was  in  danger,  either  actually  or  ap- 
parently, whether  deceased  was  or  was  not  a  dangerous  man,  and  the  right  of  self- 
defense  is  not  curtailed  by  reason  of  the  fact  that  the  deceased  was  not  known 
as  a  dangerous  man.  See  opinion  for  charge  of  court  on  this  phase  of  the  case 
which  was  held  too  restrictive.     St  Clair  v.  State,  479. 

2.  Where  upon  trial  for  murder  defendant  had  voluntarily  testified  to  some  re- 
ports in  regard  to  deceased  seeking  to  burn  certain  houses;  and  where  the  testi- 
mony shows  that  the  defense  was  relying  on  threats  and  previous  assaults  by  de- 
ceased upon  defendant,  there  was  no  error  in  the  question  of  the  State  on  cross- 
examination  of  the  defendant  whether  or  not  there  ever  had  been  a  charge  against 
deceased  before,  to  which  witness  answered  in  the  negative.     Moore  v.  State,  499. 

Charge  of  Court..  See  Abandonment  of  Difficulty;  Abortion,  1,  2;  Accomplice, 
1-3,  7,  9,  11-14;  Adequate  Cause;  Adultery,  4;  Agency;  Aggravated  Assault, 
1,  4;  Appearance  of  Danger;  Assault  With  Intent  to  Murder,  1,  2;  Assault 
With  Intent  to  Rape,  3,  4,  5,  9;  Burden  of  Proof;  Carnal  Intercourse; 
Carrying  Pistol;  Circumstantial  Evidence,  1-7;  Confession,  4,  5,  11;  Con- 
temporaneous Taking;  Contemporaneous  Theft;  Conspiracy;  Cooling  Time; 
Corpus  Delicti,  1 ;  Deadly  Weapons,  1-6 ;  Declarations  of  Deceased ;  Defini- 
tion of  Offense ;  Explanation  of  Possession ;  Extraneous  Crime,  5 ;  False 
Swearing,  2;  Force;  Fraudulent  Intent,  3;  Fraudulent  Taking;  Gaming,  2; 
Harmless  Error,  1-3,  8;  Impeachment,  3;  Instructions  to  Jury  After  Retire- 
ment; Injuring  Real  Estate,  2;  Intent;  Intent  to  Appropriate;  Invited  Error; 
Limitation;  Malpractice;  Manslaughter,  7-8;  Means  Used;  Misdemeanor; 
Motive;  Mutual  Combat;  Negligent  Treatment  of  Physician;  Ownership,  1; 
Paying  for  Property  After  Theft;  Perjury,  1,  3;  Principals,  1,  3,  4,  5,  ti,  9, 
10;  Provoking  Difficulty,  1-7;  Reasonable  Doubt.  1-2;  Receiving  Stolen 
Property;  Recent  Possession;  Self-Defense,  1-8;  Selling  Liquor  to  Minor; 
Sodomy ;  Statement  of  Facts,  1 :  Superiority  of  Strength ;  Threatened  Assault 
and  Apparent  Danger;  Threats,  2,  3;  Variance,  4,  6,  11;  Want  of  Conaent, 
1.4. 

1.  See  opinion  for  charge  on  self-defense  which  is  held  to  be  sufficient  on  the 
facts  in  evidence.    Am  wine  v.  State,  5. 

2.  On  a  trial  for  theft  where  the  court  instructed  the  jury  with  reference  to 
defendant's  explanation  in  connection  with  recently  stolen  property  in  his 
possession,  there  was  no  error  in  refusing  to  submit  a  requested  charge  on  the 
same  subject.    Taylor  v.  State,  7. 

3.  See  opinion  for  charge  of  court  which  was  applicable  to  the  facts  of  the 
theory  of  defense  and  as  controverted  by  the  State.     Smith  v.  State,  15. 

4.  See  case  for  charge  of  court  criticised,  which  is  held  to  be  sufficient,  on 
trial  for  assault  with  intent  to  rape.     Herbert  v.  State,  72. 

5.  On  a  trial  for  burglary,  where  the  charge  of  the  court  on  circumstantial 
evidence  omitted  the  phrase,  ''and  no  other  person,"  in  applying  the  moral  cer- 
tainty that  the  accused  committed  the  offense,  there  was  no  error.  Alexander  y. 
State,  93. 

6.  Where  on  a  trial  for  a  violation  of  the  local  option  law,  the  court  in  the 
first  clause  of  the  charge  gave  the  jury  the  proper  punishment  and  then  in  the 
latter  clauee  thereof,  instructed  the  jury  to  assess  defendant's  punishment,  "at 
not  less  than  $25  or  more  than  $100  and  by  imprisonment  in  the  county  jail  for 
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not  less  than  twenty  nor  more  than  sixty  dollars^  and  the  jury  gave  appellant  the 

minimum  punishment  there  was  no  error.     Stokes  v.  State,  IK). 

7.  See  opinion  for  charges  complained  of  by  appellant  which  nevertheless 
could  be  predicated  on  a  state  of  facts  which  authorize  a  conviction.  Ingram  v. 
State,  117. 

8.  The  mere  fact  that  defendant  took  the  witness  stand  and  contravened  his 
confession  made  before  trial,  would  not  require  the  court  to  charge  thereon. 
Whitehead  v.  State,  123. 

9.  There  was  no  error  in  a  case  of  theft,  in  failing  to  instruct  the  jury  that 
they  were  the  judges  of  the  facts  proven,  the  court  having  instructed  them  that 
they  were  the  judges  of  the  credibility  of  the  witnesses,  etc.,  and  there  would  not 
have  been  error  to  have  omitted  a  charge  of  this  kind  altogether,  unless  there  was 
suspicion  as  to  the  credibility  of  the  witnesses  or  the  weight  of  the  testimony.     Id. 

10.  Where  on  trial  for  al)ortion  the  jury  were  sufficiently  instructed  that  if  they 
bad  a  reasonable  doubt  whether  an  abortion  was  produced  by  the  means  charged 
in  the  indictment,  or  that  the  prosecutrix  was  pregnant,  to  acquit,  there  was  no 
error  to  refuse  special  charges  on  these  subjects.     Reum  v.  State,  125. 

11.  See  opinion  for  charges  suggested  on  the  different  degrees  oC  homicide, 
aggravated  assault,  and  simple  assault.     Lucas  v.  State,  135. 

12.  See  opinion  for  charges  on  manslaughter  and  self-defense  held  to  be  ap- 
plicable to  the  evidence  in  the  case  and  presenting  no  reversible  error,  and  did  not 
require  defendant's  requested  charges  on  these  subjects.     Willis  v.  State,  139. 

13.  On  a  trial  for  murder,  where  the  proof  is  absolute  and  beyond  controversy 
that  the  buck  shot  fired  from  the  shot  gun  by  defendant  inflicted  wounds  upon  de- 
ceased which  were  necessarily  fatal  upon  him,  and  his  cousin,  and  the  evidence 
also  showed  that  the  latter  two  were  prone  on  the  ground  when  defendant  seized 
the  pistol  of  deceased  and  fired  into  him  and  his  cousin;  and  the  firing  was  so 
consecutive  and  so  rapid,  as  to  both  shot  gun  and  pistol,  as  to  form  a  continuous 
transaction,  there  was  no  error,  although  not  necessary,  for  the  court  to  charge 
on  the  legal  effect  of  the  gun  shots  and  the  pistol  shots  separately.     Id. 

14.  On  trial  for  murder,  where  the  court  first  defined  in  his  charge  the  law  of 
self-defense  and  applied  it  to  the  facts,  as  viewed  ffom  the  standpoint  of  defend- 
ant, and  also  charged  on  self-defense  coupled  with  threats,  there  was  no  error. 
Goodman  v.  State,  185. 

15.  On  trial  for  murder,  where  there  was  some  evidence  with  reference  to  the 
conduct  of  deceased  towards  the  wife  and  sister  of  defendant  reflecting  upon  said 
females,  there  was  no  error  in  the  court's  charge  to  mention  as  adequate  cause 
such  conduct  of  deceased  towards  the  female  relatives  of  defendant,  and  such 
charge  was  favorable  to  and  for  the  benefit  of  defendant.     Id. 

16.  While  it  is  always  the  better  and  safer  practice  in  submitting  the  law  of 
the  case  to  apply  it  directly  to  the  facts  and  to  omit  all  portions  of  the  statutes 
which  are  not  embraced  in  the  indictment :  yet,  where  the  court  instructetl  the 
law  as  to  a  night-time  burglary  as  charged  in  the  indictment  when  it  applied 
the  law  to  the  facts  and  confined  the  jury  thereto,  there  was  no  reversible 
error  that  in  another  portion  of  the  general  charge  the  court  gave  the  general 
statutory  definition  of  burglary,  which  includes  daytime  burglary.  Jackson  v. 
State,  215. 

17.  Where  upon  a  trial  for  a  violation  of  the  local  option  law,  the  court's 
charge  in  the  caption  read.  "The  State  of  Texas  v.  L.  C.  Cole,"  instead  of  "Cy  But- 
ler" (Cole  being  the  prosecuting  witness  and  Butler  the  defendant,  but  in  the  body 
of  the  charge  the  word  'Mefendant"  is  used  and  the  name  of  L.  C.  Cole  is 
given  as  the  party  to  whom  the  whisky  was  sold,  there  was  no  error.  Butler 
v.  State,  234. 

18.  On  trial  for  a  violation  of  the  local  option  law  where  the  evidence  showed 
no  evasion  of  the  law  by  defendant,  it  was  error  to  charge  the  jury  that  it 
was  authorized  to  find  a  connivance  between  the  defendant  and  other  parties 
and  a  resort  to  subterfuge  to  evade  the  law.     Randell  v.  State,  261. 

19.  Where  upon  trial  for  a  violation  of  the  local  option  law  the  court  in  his 
charge  in  defining  the  law  properly  stated  the  minimum  penalty,  although 
the  maximum  penalty  was  not  properly  stated,  but  the  jury  found  a  legal 
punishment,  there  was  no  reversible  error :  besides  the  court  in  a  subsequent  por- 
tion in  his  charge  applied  the  law  to  the  facts  and  properly  stated  the  pun- 
ishment.   Choran  v.  State»  801. 
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20.  See  opinion  holding  that  the  evidence  did  not  entitle  defendant  to  a  charge 
on  assault  with  intent  to  murder  or  aggravated  assault.     Leito  v.  State,  309. 

21.  Upon  a  trial  for  false  swearing,  where  the  court  was  particular  in  sub- 
mitting the  issue  as  to  whether  defendant  had  made,  signed  and  sworn  to  the 
false  affidavit,  and  that  the  oath  was  properly  administered,  etc..  there  was  no 
error  of  which  defendant  could  complain  in  a  further  charge,  that  if  he  made  the 
alleged  false  statement  under  oath,  and  that  he  believed  at  the  time  he  made  the 
affidavit  that  the  facts  as  stated  were  true,  to  acquit     Adams  v.  Slate,  3(>1. 

22.  Where  the  information  charged  the  defendant  in  one  count  with  selling 
intoxicants  to  8.  and  in  another  count  to  D.,  and  the  evidence  showed  that  D. 
procured  the  money  from  S.  and  pui-chased  the  beer  from  defendant  for  S.,  the 
defendant  not  knowing  S.  in  the  transaction,  and  the  court  in  his  charge  con- 
fine<l  himself  to  the  sale  to  D.,  there  was  no  error  in  refusing  the  requested  charge 
that  if  the  jury  entertained  a  reasonable  doubt  as  to  which  party  the  sale  was 
made,  to  acquit.  Besides  it  was  immaterial  under  the  evidence  that  D.  made 
the  purchase  for  S.,  and  not  for  himself.    Smart  v.  State,  373. 

23.  Upon  a  trial  for  a  violation  of  the  local  option  law,  where  the  evid^ice 
showed  that  D.  went  into  defendant's  place  of  business,  paid  him  the  money 
handed  him  by  S.,  and  received  in  return  from  defendant  beer  checks,  which  D. 
handed  to  S.  whereupon  D.  and  S.  called  for  the  beer  and  handed  defendant  the 
said  checks,  the  same  constituted  a  sale  to  either  D.  or  S.  or  both,  and  there 
was  no  error  in  the  charge  of  the  court  In  thus  submitting  the  law.     I<L 

24.  Upon  an  appeal  from  a  conviction  for  manslaughter,  the  criticism  made  to 
the  charge  of  the  court  in  the  use  of  the  personal  pronoun  "he**  in  applying  the 
law  to  the  facts  was  without  merit,  the  statute  providing  that  terms  denoting 
the  male  gender  include  also  the  female;  besides  in  the  first  part  of  the  charge  the 
words  '*he**  or  "she**  were  used.  Nor  did  the  use  of  the  term  "otherwise**  serve  to 
mislead  the  jury.     Marek  v.  State,  428. 

25.  Upon  a  trial  for  theft,  where  the  testimony  showed  that  the  defendant  had 
confessed  to  the  theft,  there  was  no  error  in  the  charge  of  the  court  that  the 
confession  of  the  defendant  might  be  used  in  evidence  against  him  if  it  appeared 
that  the  same  was  freely  made  without  compulsion  or  persuasion,  otherwise  to 
disregard  the  same;  and  such  charge  was  not  on  the  weight  of  the  evidence. 
Griffin  v.  State,  440. 

2(5.  Whore  upon  trial  for  theft  the  court  instructed  the  jury  that  a  verbal  con- 
fession should  be  received  and  weighed  with  great  caution,  because  liable  to  mis- 
construction, and  great  care  should  be  exercised  lest  either  in  the  mode  of  ob- 
taining the  confession  or  the  use  made  of  it,  injustice  might  be  done  to  the  accused, 
while  an  unnecessary  admonition,  was  favorable  to  defendant  and  be  could  there- 
fore not  complain.     Id. 

27.  Where  upon  trial  for  theft,  the  evidence  contained  many  circumstances  out- 
side of  the  confession  criminative  of  and  perhaps  conclusively  establishing  the 
guiit  of  defendant,  there  was  no  error  in  charging  the  jury  that  they  must  be- 
lieve that  the  confession  was  corroborated  before  convicting  defendant.     Id. 

28.  Where  the  indictment  alleged  various  modes  and  methods  by  which  the 
death  of  the  mfant  was  accomplished,  and  one  was  that  defendant  struck  the  in- 
fant with  his  fisit,  the  defendant  could  not  complain  that  the  court  limited  the  con- 
sideration of  the  jury  to  that  method.    Tune  v.  State,  445. 

21).  Upon  a  trial  for  murder  where  the  evidence  clearly  establishes  a  pre- 
meditated and  formed  design  on  the  part  of  defendant  to  destroy  the  life  of  the 
child  killed,  and  there  is  no  circumstance  suggesting  the  issue  of  murder  in  the 
second  degree,  there  was  no  erroi  in  not  charging  on  that  phase  of  the  case.     Id. 

30.  Where  upon  trial  for  rape  the  female  on  whom  the  offense  is  alleged  to 
have  been  committed  testified  to  the  fact,  there  wf^s  no  error  in  not  charging  on 
circumstantial  evidence.     Moore  v.  State,  449. 

31.  Upon  trial  for  murder  where  the  evidence  showed  an  assassmation,  there 
was  no  error  in  not  submitting  a  charge  on  murder  in  the  second  degree.  Nor 
was  it  error  to  refuse  a  charge  on  circumstantial  evidence  where  the  evidence  is 
positive  as  to  the  identification  of  defendant.     Jenkins  v.  State,  457. 

32.  Upon  trial  for  the  theft  of  a  horse,  where  the  evidence  did  not  show  tha 
theft  of  a  bridles  but  on  the  contrary  disclosed  that  defendant  boumm^  ft;  tfiere 
was  no  necessity  for  submitting  a  charge  with  refemia  Cfiereto.  HABUock  v. 
Stote.  470. 
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33.  Where  upon  trial  for  murder,  there  were  adverse  theories  presented  by  the 
evidence,  to  wit :  the  issues  of  murder  in  the  second  degree,  manslaughter  and  self- 
defense,  and  self-defense  from  the  standpoint  of  fear  of  actual  danger,  as  well 
as  the  standpoint  of  communicated  threats,  the  court  should  have  submitted 
special  charges  upon  those  theories.     St.  Clair  v.  State,  479. 

34.  Where  upon  trial  for  murder  the  defensive  theory  was  that  there  was  no 
abandonment  of  the  difficulty  by  the  deceased,  and  there  was  evidence  that  the  de- 
ceased during  the  difficulty  approached  a  tree  for  the  purpose  of  getting  a  better 
vantage  ground,  and  that  the  acts  of  the  defendant  and  deceased  and  the  features 
of  the  difficulty  moved  in  rapid  succession,  and  involved  self-defense,  manslaughter 
and  abandonment  of  the  difficulty,  the  court  should  have  charged  specifically  on 
those  issues.    Id. 

35.  Where  upon  trial  for  uttering  a  forged  instrument,  the  evidence  showed 
that  defendant  was  placed  in  such  juxtaposition  to  the  circumstances  showing  his 
knowledge  that  said  instrument  was  forged,  and  indicating  that  he  forged  it,  that 
the  case  was  talten  out  of  the  realm  of  circumstantial  evidence,  no  charge  thefeon 
was  required.  Distinguishing  Nichols  v.  State,  44  S.  W.  Rep.,  1091.  Gaut  v. 
State,  493. 

3U.  Upon  a  trial  for  false  swearing,  where  the  court  after  enumerating  the 
essential  elements  of  the  offense,  instructed  the  jury  that  if  at  the  time  defendant 
made  the  alleged  false  statement  under  oath,  he  believed  the  facts  therein  stated 
to  be  true,  then  he  would  not  be  guilty  of  the  offense  charged  and  should  be  ac- 
quitted, the  same  was  not  on  the  weight  of  the  evidence  and  there  was  no  error. 
Wilson  V.  State,  496. 

37.  On  a  trial  of  murder  where  the  defendant  testified  that  he  interf erred  be- 
tween the  deceased  and  the  State's  witness  to  prevent  the  formei^  from  raping  the 
latter,  and  that  deceased  attacked  him  with  a  knife  and  defendant  killed  him  in 
self-defense ;  and  the  court  instructed  the  jury  to  acquit  the  defendant  if  he  killed 
deceased  to  prevent  the  latter  from  committing  rape,  and  also  to  acquit  him  if  the 
defendant  acted  in  self-defense  there  was  no  error.  Neither  was  it  error  of  which 
defendant  could  complain  to  submit  incorrect  charges  requested  by  defendant. 
Scott  V.  State,  519. 

38.  Upon  a  trial  for  embezzlement,  where  there  was  sufficient  evidence  to 
authorize  the  jury  to  find  that  defendant  had  converted  the  money  alleged  to  have 
been  embezzled,  or  was  a  principal  in  the  transaction,  there  was  no  error  in  the 
court's  refusal  to  give  a  peremptory  charge  to  acquit  the  defendant  Brumley  v. 
State,  522. 

39.  Where  upon  trial  for  murder,  the  evidence  showed  that  in  an  attempt  of  the 
defendant  and  another  to  recover  certain  cattle,  which  under  a  claim  of  right  by 
open  taking  by  the  deceased  sometime  before  the  homicide,  were  at  the  time  of 
the  difficulty  in  his  possession,  when  the  deceased  was  killed,  the  issue  of  theft  of 
said  cattle  and  their  forcible  recovery  was  not  in  the  case,  and  a  charge  on  that 
issue  was  not  required,  and  the  charge  submitted  by  the  court  on  the  issue  of 
theft,  although  not  necessary,  inured  to  defendant's  benefit.    Martin  v.  State,  526. 

40.  Where  upon  trial  for  murder,  the  evidence  showed  that  the  defendant  had 
levied  an  execution  on  certain  cattle  of  the  deceased,  and  the  deceased  had  openly 
taken  some  of  the  cattle  back  to  his  premises  and  that  defendant  and  his  code- 
fendant  proceeded  to  take  them  from  deceased  by  force,  and  that  an  altercation 
ensued  between  defendant  and  his  codefendant  on  the  one  side  and  the  deceased  on 
the  other,  in  which  defendant's  codefendant  shot  and  killed  the  deceased,  the  court 
properly  charge<l  that  the  defendant  and  his  companion  had  a  right  to  regain 
possession  of  said  cattle,  and  to  use  such  force  as  was  necessary  to  overcome  re- 
sistance offered,  even  to  the  extent  of  taking  life.  This  charge  together  with  one 
on  self-defense  of  defendant  and  his  companions  was  sufficient.     Id. 

41.  Where  upon  trial  for  murder  it  was  doubtful  whether  the  issue  of  man- 
slaughter was  raised  by  the  evidence,  but  the  court  nevertheless  submitted  certain 
acts  of  deceased  as  adequate  cause,  the  defendant  could  not  complain.     Id. 

42.  Where  on  trial  for  murder,  according  to  defendant's  own  testimony,  he  and 
deceased  had  a  struggle  prior  to  the  time  he  stabbed  him  with  liis  knife;  that  de- 
ceased was  the  stronger,  and  ultimately  in  order  to  prevent  him  from  getting  a 
pistol  out  of  the  dresser-drawer,  defendant  had  to  stab  him,  there  was  no  error  on 
part  of  the  court  to  submit  in  his  charge  the  question  of  necessary  and  reasonable 
force  before  the  homicide  would  he  justified.     Newcomb  v.  State,  550. 
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43.  On  a  trial  for  murder  where  no  special  criticism  la  made  of  a  charge  on 
murder  in  the  second  degree  and  the  same  is  apparently  sufficient,  there  was  no 
error.     Id. 

44.  On  a  trial  for  murder  where  the  court's  general  definition  of  manslaughter 
simply  enlarged  appellant's  right  of  defense,  it  could  not  interfere  with  appel- 
lant's right  of  self-defense,  or  antagonize  any  portion  of  the  court's  charge  on  that 
subject;  although  the  charge  may  not  have  been  applicable  to  the  facts  of  the 
case.    Id. 

45.  Where  on  trial  for  murder  the  charge  of  the  court  defining  malice  and 
murder  was  in  the  usual  approved  form,  there  was  no  error.     Rice  v.  State.  5<iU. 

46.  Where  on  trial  for  murder  the  substance  of  the  special  charge  was  con- 
tained in  the  court's  general  charge  there  was  no  error  to  reject  the  former.     Id. 

47.  On  a  trial  for  murder  it  was  error  to  charge  the  jury  that  the  State  had 
introduced  evidence  which  might  tend  to  show  that  defendant  and  other  parties 
acting  with  him  influenced  a  State's  witness  to  leave  the  State  and  not  attend 
the  trial,  and  that  the  jury  could  only  consider  such  testimony  as  a  mere  circum- 
stance with  other  evidence,  in  determining  whether  defendant  killed  deceased  and 
if  so,  his  motive  in  doing  so;  and  that  the  jury  could  not  consider  it  for  any 
other  purpose  as  they  could  not  convict  defendant  for  any  offense  other  than  that 
named  in  the  indictment;  as  this  charge  was  on  the  weight  of  the  evidence  and 
was  not  authorized  by  law.  Distinguishing  Morrison  v.  State,  40  Texas  Crim. 
Rep.,  473;  and  approving  Terry  v.  State,  45  Texas  Grim.  Rep.,  264.  Brooks, 
Judge,  dissenting.     Id. 

48.  If  it  be  conceded  that  defendant  who  was  charged  with  murder  was  en* 
titled  to  a  charge  on  self-defense,  the  same  was  correct    McKinney  v.  State,  591. 

49.  See  opinion  for  facts  which  authorized  the  court  to  give  a  charge  predicated  on 
the  proposition  of  defendant  voluntarily  engaging  in  combat  knowing  that  it  might 
or  probably  would  result  in  the  death  or  serious  bodily  harm  of  his  adversary. 
Id. 

50.  Upon  a  trial  for  murder  where  the  evidence  showed  that  it  was  not  necessary 
for  defendant  and  his  co-conspirator  to  arm  themselves  with  ammunition,  return  to 
the  scene  of  the  difficulty  and  renew  the  shooting  to  protect  themselves  from  danger, 
or  apparent  danger,  but  that  the  deceased  and  his  companions  were  retreating  and 
made  no  demonstrations  to  renew  the  difficulty,  the  court  was  not  required  to 
charge  on  the  theory  that  the  defendant  had  the  right  to  return  and  renew  the 
shooting.     Id. 

51.  See  opinion  for  facts  which  should  have  been  limited  by  the  court's  charge 
to  the  credibility  of  the  State's  witness.     Brundige  v.  State,  59a 

52.  Where  in  a  local  option  case  the  indictment  charged  the  sale  to  have  been  made 
to  two  persons,  it  was  error  to  charge  that  a  conviction  was  authorized  upon  a 
sale  to  one  of  the  persons  named  in  the  indictment     O'Shennessey  v.  State,  600. 

53.  Where  on  a  trial  for  a  violation  of  the  local  option  law  there  arose  a  question 
from  the  evidence  whether  the  transaction  was  a  sale  or  gift,  the  court  should  have 
submitted  a  requested  charge  that  if  the  defendant  and  the  parties  intended  the 
same  as  a  gift  he  should  be  acquitted.     Id. 

54.  Where  appellant  was  charged  with  theft  as  bailee  of  property,  it  was  im- 
proper for  the  court  to  define  theft  generally,  yet  the  giving  of  such  charge  would 
not  be  reversible  error;  the  definition  of  theft  by  bailment  having  also  l>een  sut»- 
mitted.     Harding  v.  State,  601. 

55.  Upon  trial  for  murder  where  the  court  had  instructed  the  jury  upon  malice 
and  implied  malice,  and  then  instructed  them  if  they  believed  defendant  shot 
and  killed  deceased  with  implied  malice  as  before  defined  and  explained,  to  fiml 
him  guilty  of  murder  in  the  second  degree,  it  was  not  necessary  to  tell  the  jury 
that  the  killing  must  be  unlawful.    Thomas  v.  State,  633. 

56.  Where  upon  trial  for  murder,  the  evidence  did  not  raise  any  statutory  adequate 
cause,  and  the  court  nevertheless  defined  adequate  cause  under  the  statutes  and 
authorized  the  jury  to  consider  what  occurred  at  the  time,  and  also  all  the  facts 
and  circumstances  bearing  on  the  provocation,  etc.,  there  was  no  error.     Id. 

57.  There  was  no  error  in  the  court's  method  in  charging  the  law  of  murder  in 
the  second  degree  in  two  distinct  paragraphs.     Green  v.  State,  645. 

58.  Upon  trial  for  murder,  where  the  charge  of  the  court,  in  limiting  the  testi- 
mony to  the  credibility  of  certain  witnesses,  assumed  that  the  statements  were 
laade  by  the  defendant's  witnesses  nnd  only  submitted  to  the  jury  the  question 
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as  to  whether  or  not  the  testimony  of  State's  witnesses  was  in  conflict  with  that 

of  defendant's  witnesses,  the  same  was  reversible  error.     Id. 

59.  Where  upon  trial  for  murder  the  defendant  was  convicted  of  murder  in  the 
second  degree,  the  court  charged  in  effect  that  the  burden  was  on  defendant  to 
show  that  he  was  only  guilty  of  manslaughter  before  he  could  be  acquitted  of 
murder  in  the  second  degree,  there  was  error;  and  this,  although  a  subsequent 
instruction  charged  the  jury  that  if  they  had  a  doubt  as  between  manslaughter 
and  murder  in  the  second  degree  to  give  defendant  the  benefit  of  the  doubt  and 
convict  him  of  manslaughter.     Id. 

Cliarter  and  City  Ordinance. 

Where  a  charter  of  a  city  gave  it  the  exclusive  control  and  management  of 
saloons,  the  sale  of  intoxicating  liquors,  etc.,  and  thereafter  by  an  election  held  in 
the  entire  county  local  option  was  adopted  including  the  territory  of  said  city. 
Held  that  said  charter,  whether  granted  before  or  after  the  adoption  of  local 
option,  did  not  abrogate  the  right  of  the  county  to  adopt  the  local  option  law.  Ex 
parte  Elliott,  108. 

CMld-Witness. 

A  child- witness  over  the  age  of  nine  years  may  testify  in  a  case  of  rape  under 
the  amended  statute  authorizing  such  witness  to  testify,  if  it  be  shown  that  said 
witness  manifest  sufficient  intelligence  to  convince  the  court  that  the  nature  and 
obligation  of  the  oath  administered  was  understood;  and  unless  the  contrary  be 
shown  in  the  bill  of  exceptions  there  was  no  error.    Moore  v.  State,  449. 

Cirenmstantial  Svidenoe.       See  Adultery,  3 ;  Charge  of  Court,  85 ;  Gaming,  3. 

1.  Where  a  defendant  confessed  to  taking  the  property,  there  was  no  error  in 
not  charging  on  circumstantial  evidence.     Whitehead  v.  State,  123. 

2.  Where  upon  trial  for  burglary,  the  State  had  to  rely  upon  circumstantial 
evidence  to  prove  want  of  consent  of  the  alleged  owner  because  of  his  death 
subsequent  to  the  burglary  and  prior  to  the  trial,  there  was  no  error  in  the 
court's  charge  that  the  want  of  consent,  like  any  other  fact  in  the  case,  may 
be  established  by  circumstantial  evidence  or  otherwise.    Jackson  v.  State,  215. 

8.  Where  upon  a  trial  for  disturbing  the  peace,  the  testimony  of  the  disturb- 
ance by  the  defendant  was  direct  and  positive,  and  he  was  arrested  at  the  house, 
and  admitted  bis  presence  and  that  he  was  the  party  who  did  the  talking,  but 
claimed  it  was  not  of  such  character  as  would  disturb;  there  was  no  error  in 
refusing  to  submit  a  charge  on  circumstantial  evidence.    Garrett  v.  State,  235. 

4.  Where  upon  the  trial  for  murder  the  evidence  was  positive  that  defendant 
had  crushed  the  head  of  the  child  alleged  to  have  been  killed,  there  was  no  error  in 
not  submitting  the  charge  on  circumstantial  evidence.    Tune  v.  State,  445. 

5.  Where  upon  trial  for  passing  a  forged  instrument  the  evidence  showed  that 
if  the  same  was  forged,  it  was  only  shown  by  circumstances  and  these  of  rather  a 
negative  character,  a  charge  on  circumstantial  evidence  should  have  been  given. 
Following  Nichols  v.  State,  44  S.  W.  Rep.,  1091.     Lasister  v.  State,  532. 

0.  On  trial  for  murder  there  was  no  error  in  the  court's  charge  that  the  facts 
and  circumstances  proved  should  not  only  be  consistent  with  the  guilt  of  the  ac- 
cused but  incon.siatent  with  any  other  reasonable  hypothesis,  or  conclusion,  than 
that  of  defendant'K  f^uWt,  and  producing  in  the  minds  of  the  jury  a  reasonable  and 
moral  certainty  that  the  accused  and  no  other  person  did  commit  the  offense 
charged  against  him.     Rice  v.  State,  569. 

7.  See  opinion  for  facts  where  a  charge  on  circumstantial  evidence  should  have 
been  submitted.     Isom  v.  State,  010. 

City  Ordinance. 

1.  Where  relator  was  arrested  and  convicted  in  the  corporation  court  of  a  city 
incorporated  under  the  general  incorporation  law  for  cities  over  one  thousand 
inhabitants,  for  violating  an  ordinance  by  virtue  of  last  clause  of  article  538, 
Revised  Civil  Statutes,  forbidding  hogs  to  he  kept  within  one  mile  of  the  court 
house  in  said  city  limits,  the  limits  of  said  city  extending  beyond  the  place  where 
relator  kept  his  hogs.  Held  that  said  ordinance  is  valid  and  reasonable  and  that 
relator  should  be  remanded  to  custody.     Ex  parte  Glass,  87. 

2.  A  city  ordinance  which  provides  that  it  shall  be  unlawful  for  any  person  to 
Vol.  49  Crim.— 43. 
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peddle  or  in  any  other  manner  sell  any  kind^of  merchandise  on  certain  streets 
in  a  city  incori>orated  under  the  general  corporation  act  provided  for  cities  of 
less  than  ten  thousand  inhabitants,  and  which  is  passed  under  articles  419  and 
428,  Revised  Civil  Statutes,  which  articles  vest  the  city  with  the  ezclasive  control 
over  the  streets  and  gives  authority  to  tax,  regulate  and  suppress  peddlers,  etc.,  is 
a  valid  ordinance,  and  said  provisions  with  reference  to  peddlers  and  the  sale  of 
merchandise,  are  distinct  and  separable — suppressing  peddling  being  the  leading 
object  of  the  ordinance ;  and  the  Legislature  had  the  power  to  confer  on  towns  and 
cities  the  power  to  regulate  and  prohibit  peddling  within' their  jurisdiction;  and 
this  although  the  State  may  have  licensed  peddlers.    Ez  parte  Henson,  177. 

Go-Contpirator.     See  Evidence,  34. 

C.  0.  D.  Order.    See  Local  Option,  2,  21. 

1.  See  opinion  for  facts  for  contract  for  sale  of  liquors  which  makes  the  sale 
of  the  same  a  c.o.d.  transaction.    Golightly  v.  State,  44. 

2.  Where  upon  trial  for  violation  of  the  local  option  law  the  evidence  showed 
that  defendant  gave  the  prosecutor  an  order  for  a  c.  o.  d.  express  package  held 
by  the  express  company,  and  the  prosecutor  presented  the  order,  paid  the  money 
due  thereon  and  obtained  four  quarts  of  whisky,  the  conviction  was  sustained. 
Jackson  v.  State,  248. 

Cold  Storage  Clnb.    See  Internal  Revenue  License. 

Collateral  Proceedings.    See  Former  Jeopardy,  3. 

Commiuioners  Conrt,  Proceedings  of.    See  Evidence,  28. 

Committing  Offence  Within  Ponr  Hundred  Tardt  of  Connty  Line.      See  Local 
Option,  17. 

Common  law  Enle.    See  Retreat 

Comparison  of  Signatures. 

Upon  a  trial  for  forgery  there  was  no  error  in  introducing  the  clerk  of  the 
court  to  testify  that  he  saw  the  defendant  sign  the  application  for  continuance, 
and  then  permit  the  State  to  introduce  such  signature  for  comparison  with  the 
alleged  forged  handwriting.    Gaut  v.  State,  493. 

Complaint.    See  Gaming,  8. 

Compounding  Prescriptions  Unlawfully.    See  Constitutional  Law,  7. 

Compurgators.    See  Change  of  Venue,  1. 

Concealment.    See  Accomplice,  19. 

Conduiion  of  Witness.    See  Evidence,  37. 

On  trial  for  murder,  there  was  no  error  in  excluding  testimony  conveying  the 
opinion  or  conclusions  of  witness  as  to  who  was  doing  the  shooting  at  the  time  of 
the  homicide.     Willis  v.  State,  189. 

Confessions.  See  Charge  of  Court,  8 ;  Corpus  Delicti,  1,  2 ;  Dying  Declarationfl,  7. 

1.  On  a  trial  for  murder  where  the  testimony  is  with  reference  to  the  defend- 
ant's confession,  it  is  admissible,  although  It  may  be  vague  and  remote.  Gallegos 
V.  Stote,  115. 

2.  Wliere  upon  a  trial  for  burglary,  there  was  nothing  in  the  attending  circam- 
stances  which  would  exclude  defendant's  confession  unless  it  was  the  statement 
of  the  officer  to  whom  it  was  made,  that  at  the  time,  from  the  way  defendant 
was  complaining  he  would  be  dead  in  an  hour,  and  that  this  condition  so 
operated  on  the  mind  of  defendant  as  to  render  his  confession  involuntary:  and 
it  appeared  that  the  same  confession  was  made  to  another  witness  and  this 
without  objection,  there  was  no  error  in  admitting  the  same,  as  presented  under 
the  bill  of  exceptions.    Jackson  v.  State,  215. 

8.    Where  upon  trial  for  disturbing  the  peace,  the  warning  of  the  officer 
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which  defendant's  confession  was  predicated,  was  in  the  usual  fonn,  with  the 
exception  of  the  use  of  the  word  might  instead  of  would — the  officer  telling 
defendant  that  any  statement  that  he  might  make  might  be  used  against  him, 
but  not  for  him,  there  was  no  error,  especially  as  the  confession  was  beneficial  to 
the  defendant.     Garrett  v.  State,  235. 

4.  Where  upon  trial  for  murder  the  defendant's  confession  was  used  in  evidence 
in  connection  with  other  evidence,  and  which  showed  clearly  that  deceased  was 
killed  while  he  was  asleep,  and  for  the  purpose  of  robbery,  there  was  no  error  in 
not  charging  on  murder  in  the  second  degree.    Johnson  v.  State,  314. 

6.  Where  upon  trial  for  murder  a  proper  predicate  was  laid  for  the  admission  in 
evidence  of  defendant's  confession,  and  the  court  charged  the  jury  that  if  they 
should  find  these  confessions  were  induced  by  hope  or  fear  they  should  disregard 
them ;  and  the  evidence,  if  any,  tending  to  suggest  either  the  theory  of  hope  or 
fear  of  defendant  in  making  the  confession  was  so  remote  that  the  jury  were  fully 
warranted  in  holding  that  they  were  freely  made,  there  was  no  error.     Id. 

6.  Upon  a  trial  for  assault  with  intent  to  rape,  where  the  evidence  showed  that 
defendant  was  under  arrest  at  the  time  of  his  declaration  to  the  officer  to  the 
effect  that  he  was  not  at  the  house  of  the  alleged  injured  female  on  the  night  of 
the  alleged  assault,  had  nothing  to  do  with  it,  knew  nothing  about  it,  etc.,  and 
that  the  officer  had  given  the  proper  warning,  there  was  no  error  in  admitting  the 
testimony  of  the  officer.    Bawcom  v.  State,  417. 

7.  Where  upon  trial  for  theft,  confessions  of  the  defendant  while  under  arrest 
were  admitted  in  evidence  and  were  afterwards  withdrawn  by  a  special  charge 
of  the  court,  and  the  record  on  appeal  showed  that  defendant  confessed  to  the 
officers  to  the  theft  after  being  duly  warned,  there  was  no  reversible  error. 
Griffin  v.  State,  440. 

8.  Where  upon  trial  for  embezzlement,  the  record  on  appeal  showed  that  the 
warning  given  to  defendant  was  within  such  time  as  that  he  must  have  been 
charged  with  notice  of  the  warning  when  he  made  the  confession,  although  the 
same  was  not  contemporaneous  with  the  warning,  but  was  made  in  such  proximity 
as  to  time  and  under  circumstances  reasonably  showing  that  he  was  mindful  of 
the  warning  when  he  made  the  statement,  the  same  was  receivable  in  evidence; 
besides  the  bill  of  exceptions  does  not  contain  the  testimony  objected  to,  and  the 
court  is  not  required  to  look  through  the  record  and  determine  under  what  cir- 
cumstances the  confession  was  made.    Stephens  v.  State,  489. 

9.  Upon  trial  for  embezzlement,  there  was  no  error  in  admitting  defendant's 
confession,  it  being  shown  that  he  was  properly  warned  by  the  officers.  Brumley 
V.  State,  522. 

10.  Upon  a  trial  for  passing  a  forged  histrument  where  the  acts  of  the  de- 
fendant while  under  arrest,  without  being  warned,  and  which  were  criminative, 
were  introduced  over  the  objection- of  defendant,  there  was  reversible  error.  La- 
sister  V.  State,  532. 

11.  Where  upon  trial  for  murder  the  court  instructed  the  jury  not  to  consider 
any  statement  made  by  defendant  unless  they  found  he  was  first  warned,  and 
that  the  same  was  voluntarily  made,  there  was  no  error.    Thomas  v.  State,  633. 

Consent    See  Bailment,  2 ;  Rape,  2. 

Conspiracy.    See  Declarations  and  Acts  of  Third  Parties,  2,  5. 

Upon  trial  for  murder  where  the  defendant  was  charged  as  an  accomplice, 
and  the  question  of  conspiracy  was  submitted  to  the  jury  as  to  whether  a  proper 
predicate  had  been  laid  for  the  admission  of  the  declarations  of  conspirators,  in 
which  the  court  used  the  word  "admissibility"  in  the  sense  of  the  word  "con- 
sideration." an  objection  that  the  court  thereby  left  the  admissibility  of  the  testi- 
mony to  the  jury  was  untenable.    Garbough  v.  State,  452. 

Consplraoy  to  Proseonte. 

On  a  trial  for  a  violation  of  the  local  option  law  it  would  be  admissible  for 
defendant  to  show  that  the  prosecution  against  him  was  a  conspiracy  to  harass 
him,  to  show  motive  and  reasons  for  the  prosecution :  but  the  matter  must  be  con- 
nected  up  to  show  such  conspiracy.     Baughman  v.  State,  33. 
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Constitutional  Law.  See  District  Court,  Special  Term  of,  1-3;  Grand  Jury,  2; 
Interstate  Commerce;  Local  Option,  17;  Rule  of  Construction:  Soliciting 
Orders  for  Intoxicating  Liquors;   Stenographer's  Transcript;   Sunday  Law. 

1.  The  Act  of  the  Twenty-ninth  Legislature,  page  379,  laws  1906,  prohibiting 
the  solicitation  of  orders  for  the  sale  of  intoxicating  liquor  in  any  territory  where 
local  option  is  in  force,  for  the  sale  or  delivery  of  said  liquor  in  such  territory 
without  regard  to  any  sale  therein,  is  void  under  article  16,  section  20,  of  the 
Constitution  of  the  State  of  Texas,  which  prohibits  sales  only  in  the  local  option 
territory,  and  because  the  solicitation  of  sales  is  not  prohibited  by  said  constitu- 
tional provision.     Ex  parte  Massey,  00. 

2.  It  is  a  well  known  rule,  sanctioned  by  all  legal  authorities,  that  where  the 
Constitution  provides  how  a  thing  may  or  shall  be  done,  such  specification  is  a 
prohibition  against  its  being  done  in  any  other  manner ;  and  the  solicitation  of  an 
order  to  sell  intoxicants  is  nothing  more  than  an  executory  contract  and  by  its 
very  term  excludes  the  fact  that  a  sale  has  been  consummated.     Id. 

3.  Prior  to  the  adoption  of  article  16,  section  20,  Constitution  of  the  State 
of  Texas,  the  people  had  no  inherent  power  to  legislate  on  the  subject  of  local 
option,  in  the  absence  of  some  constitutional  provision  authorizing  this,  and  such 
constitutional  provision  gave  the  people  the  right  only  to  prohibit  the  sale  and  not 
the  soliciting  of  orders  of  intoxicating  liquors,  and  the  Legislature  cannot  dele- 
gate greater  authority  to  the  voters  of  the  territory  named,  to  make  a  law  adopt- 
ing local  option  in  such  territory.     Id. 

4.  When  the  people  spoke  under  article  16,  section  20,  of  the  Constitution  of 
the  State  of  Texas,  the  Legislature  was  deprived  of  its  authority  over  the  sub- 
ject therein  named  and  full  authority  was  expressed  over  the  subject  in  said 
constitutional  enactment,  and  full  authority  was  delegated  therein  to  the  voters 
of  the  locality  to  be  affected,  with  regard  to  the  sale  of  intoxicating  liquors  and 
prohibiting  the  same,  and  nothing  was  left  td  the  Legislature  to  regulate,  or  to 
the  exercise  of  police  power  with  reference  thereto  except  with  reference  to  sales 
of  such  intoxicants.     Id. 

5.  Where  the  proposed  effect  is  not  to  be  attained  by  striking  oat  or  disregard- 
ing words  that  are  in  the  law,  but  by  inserting  those  that  are  not  now  there,  the 
whole  of  the  law  must  fall  together;  and  inasmuch  as  the  Act  of  the  Twenty- 
ninth  Legislature,  page  379,  the  laws  of  1905,  does  not  except  the  soliciting  of 
orders  for  intoxicants  from  other  States,  or  for  medicinal  purposes,  the  whole  of 
the  act  is  unconstitutional.     Id. 

6.  Where  upon  an  appeal  from  a  conviction  of  violating  the  local  option  law 
the  record  showed  that  the  commissioners  court  ordered  a  local  option  election  in  a 
portion  of  a  justice  precinct  which  embraced  five  school  districts,  such  election 
was  void  and  the  conviction  could  not  be  sustained.  Following:  Ex  parte  Hey- 
man,  45  Texas  Crim.  Rep.,  532.     Anderson  v.  State,  195. 

7.  The  statute  which  regulates  the  practice  of  pharmacy  applies  to  all  persons 
as  a  class  under  the  same  conditions  and  environment,  and  is  a  general  statute, 
and  therefore  constitutional.  Following:  Ex  parte  Massey,  49  Texas  Crim.  Rep., 
60.     Green  v.  State,  380. 

Contemporaneous  Taklnflr* 

Where  upon  trial  for  theft  of  horses  the  evidence  showed  the  theft  of  other 
animals  than  those  alleged  in  the  Indictment,  and  that  the  transaction  waa 
contemporaneous,  there  was  no  error  in  the  court's  charge  that  the  jury  could 
only  consider  such  testimony  in  order  to  establish  the  identity  of  the  transaction, 
or  they  could  use  the  same  in  developing  the  res  gestse,  and  to  aid  in  proving 
the  guilt  of  the  accused  where  circumstances  connected  him  with  the  offense. 
Byrd  v.  Stnte,  279. 

Contemporaneons  Theft. 

Upon  trial  for  theft  of  a  horse,  where  the  evidence  showed  the  contemporaneous 
theft  of  a  saddle,  which  was  not  controverted;  and  the  court  charged  the  jury 
that  they  could  only  use  said  testimony  concerning  the  theft  of  the  saddle  in 
judging  of  the  intent  of  defendant  as  to  the  theft  of  the  horse,  there  was  no  erroR 
Distinguishing  Stull  v.  State,  84  S.  W.  Rep.,  1959.    Hammock  v.  State,  470. 
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ContixmaBoe.    See  Imputing  Crime  to  Another,  1;  New  Trial,  1,  2,  3;  Practice 
on  Appeal,  2. 

1.  Where  upon  trial  for  a  violation  of  the  local  option  law  defendant's  motion 
for  a  continuance  showed  due  diligence  and  that  the  testimony  of  the  absent 
witnesses  was  upon  the  question  of  whether  the  alleged  beverage  was  intoxicat- 
ing, the  same  should  have  been  granted.     McRoberts  v.  State,  288. 

2.  Where  on  trial  for  burglary,  and  motion  for  continuance  to  show  an  alibi 
by  the  testimony  of  the  absent  witness,  whom  the  application  did  not  show  had 
seen  the  defendant  during  all  of  the  time  during  which  the  burglary  was  com- 
mitted, and  where  the  evidence  showed  that  the  defendant  had  confessed  to  the 
commission  of  the  burglary,  besides  the  testimony  of  his  accomplices  against  him, 
there  was  no  error  in  overruling  the  motion.     Holley  v.  State,  306. 

3.  Where  upon  trial  for  adultery  the  application  for  a  continuance  set  up 
allegations  which  were  entirely  too  general  and  failed  to  show  an  opportunity  for 
knowledge  on  the  part  of  the  absent  witness,  there  was  no  error  in  overruling  the 
same.     Counts  v.  State,  329. 

4.  Where  upon  trial  for  murder  defendant's  application  for  continuance 
showed  that  one  of  his  witnesses  was  beyond  the  limits  of  the  State,  and  then  in  a 
State  in  which  there  was  no  officer  to  talce  the  depositions  of  said  witness,  and 
that  no  other  process  could  liave  been  issued  to  procure  witness  before  leaving  the 
State,  there  was  no  lack  of  diligence.  See  opinion  for  facts  which  showed  want 
of  diligence  in  defendant's  motion  for  continuance  as  to  other  absent  witnesses. 
Yantis  v.  State,  400. 

5.  Where  upon  trial  for  murder  the  application  for  continuance  showed  that 
the  defendant  proposed  to  prove  by  the  testimony  of  the  absent  witness  that  one 
of  the  main  State's  witness  could  not  have  seen  and  heard  what  he  testified  to 
with  reference  to  the  difficulty  between  defendant  and  deceased,  and  was  not 
present  at  the  time  when  he  testified  he  was;  such  testimony  was  material  to 
contradict  said  State's  witness,  and  upon  motion  for  new  trial  it  was  error  not  to 
have  granted  same  on  account  of  said  absent  testimony,  although  the  motion  for 
continuance  was  overruled  for  want  of  diligence.     Id. 

H.  Where  in  an  application  for  continuance  in  a  case  where  the  defendant  was 
charged  with  murder,  it  was  shown  that  the  absent  witness  was  the  defendant's 
wife;  that  there  was  due  diligence  and  that  by  her  testimony  it  was  proposed  to 
be  shown  that  the  deceased  had  told  her  that  he  would  kill  defendant,  and  that 
she  told  her  husband  a  day  or  two  before  the  homicide,  the  continuance  should 
have  been  granted.     Ware  v.  State,  ^413. 

7.  Where  the  application  for  continuance  was  based  upon  the  absence  of 
testimony  by  which  appellant  expected  to  prove  that  the  absent  witness  had  had 
carnal  intercourse  with  the  accomplice,  and  was  the  father  of  her  child  which 
defendant  is  alleged  to  have  killed,  and  the  affidavit  of  said  absent  witness  was 
attached  to  the  motion  for  new  trial  showing  that  said  witness  never  had  had 
carnal  knowledge  with  said  accomplice,  there  was  no  merit  in  the  motion  for  con- 
tinuance.    Tune  V.  State,  445. 

8.  Upon  a  trial  for  rape  where  the  application  for  continuance  did  not  show 
that  by  being  hurried  into  trial  defendant  was  deprived  of  important  testimony, 
there  was  no  error  in  overruling  the  same.     Moore  v.  State,  44!). 

0.  Where  uix>n  a  trial  for  murder,  the  defendant  set  out  in  his  motion  for  con- 
tinuance, testimony  that  deceased  might  have  been  killerl  by  some  other  person 
than  defendant,  but  upon  examination  of  the  statement  of  facts,  it  was  disclosed 
on  appeal  that  this  character  of  testimony  was  introduced,  there  was  no  error  in 
overruling  the  motion.  Nor  was  there  error  in  refusing  the  continuance,  where 
the  facts  expected  to  be  proved  by  the  alwent  witness  were  conceded  by  the 
.State;  neither  was  it  material  that  another  absent  witness  had  seen  a  certain 
party  on  horseback  near  the  place  of  the  homicide.     Jenkins  v.  State,  457. 

10.  Where  upon  trial  for  rape  the  application  for  continuance  showed  that  the 
testimony  of  the  absent  witness  could  only  be  used  to  impeach  a  State's  witness, 
the  same  was  properly  refused.     Powell  v.  State,  473. 

11.  When  upon  trial  for  forgery,  the  application  for  continuance  showed  that 
the  absent  witness  was  out  of  the  State;  that  there  was  no  effort  made  to  take 
his  depositions;  that  his  testimony  was  of  an  impeaching  character  and  that  the 
witness  who  was  intended  to  Im*  impeached  by  the  absent  testimony  was  not  shown 
to  have  been  placed  on  the  stand,  etc.,  there  was  no  error  in  overruling  the  motiou. 
Gaut  V.  State,  493. 
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12.  Where  upon  trial  for  murder,  on  application  for  continuance,  the  coart 
qualified  the  bill  of  exceptions  that  there  had  been  a  previous  application,  and 
that  the  diligence  was  totally  insufficient;  and  where  it  appeared  that  one  of  the 
witnesses  was  charged  with  perjury  and  was  a  fugitive  from  justice  and  out  of 
the  State,  etc.,  there  was  no  error  in  overruling  the  motion.  Moore  v.  State, 
499. 

13.  XJpoa  a  trial  for  murder  where  the  defendant  presented  his  third  or  fourth 
application  for  continuance  for  the  same  witness,  and  it  was  evident  that  said 
witness  was  mythical  or  could  not  be  procured,  there  was  no  error  in  overruling 
the  motion.     Scott  v.  State,  519. 

14.  Where  upon  trial  for  murder  the  record  showed  upon  appeal  that  the  proc- 
ess for  the  absent  witnesses  was  returned  "not  found*'  and  that  no  other  process 
was  applied  for  there  was  no  diligence.  Besides  the  testimony  of  the  absent 
witnesses  was  the  same  as  testified  to  by  defendant  and  other  witnesses,  and  was 
not  sufficiently  material  for  a  reversal  of  the  judgment.    Thomas  v.  State,  633. 

Contradicting  Own  Witness. 

On  a  trial  for  murder,  there  was  no  error  to  refuse  defendant  to  contradict 
his  own  witness  by  reading  before  the  jury  his  testimony  on  a  previous  trial; 
the  witness  simply  failing  to  recollect  a  fact  testified  to  on  a  previous  trial,  and 
the  court  having  permitted  counsel  for  defendant  to  question  the  witness  in  the 
presence  of  the  jury  what  his  present  recollection  was  as  to  the  point  at  issue. 
Willis  V.  Stote,  139. 

Contradiotion  of  Witneti. 

On  a  trial  for  murder,  where  defendant's  father  testified  that  he  knew  noth- 
ing of  an  attempt  at  reconciliation  between  deceased  and  his  wife  or  the  exchange 
of  letters  between  them,  and  denied  that  one  M.  handed  him  a  letter  written  by 
deceased  and  addressed  to  the  wife  of  deceased,  there  was  no  error  in  permitting 
the  State  to  contradict  said  statement  by  said  M.  who  testified  that  he  did  band 
such  letter  to  the  witness.    Willis  v.  State,  139. 

ConTerslon.    See  Embezzlement,  4. 

Cooling  Time.    See  Assault  With  Intent  to  Murder,  1,  2. 

Where  upon  trial  for  murder,  the  theory  of  the  defense  was  that  the  defendant 
acted  in  self-defense  and  that  deceased  and  bis  companion  made  two  separate 
attacks  upon  him  some  twenty  or  thirty  minytes  apart:  and  according  to  the^ 
State's  theory  there  was  no  provocation  constituting  adequate  cause;  yet  if 
defendant  nevertheless  shot  too  hastily  and  really  did  not  act  in  self-defense  and 
was  excited  by  what  had  occurred  before,  this  might  be  manslaughter;  still  there 
was  no  necessity  for  the  court  to  have  charged  on  cooling  time,  as  he  instructed 
the  jury  that  they  could  look  to  all  the  facts  and  circumstances  in  order  to 
emphasize  or  intensify  the  provocation  at  the  time.  Neither  was  there  any  error 
in  the  court's  charge  that  the  provocation  must  not  be  given  by  any  person  other 
than  the  party  killed,  the  court  having  in  another  portion  of  his  charge  authorized 
the  jury  to  view  the  act  and  conduct  of  both  of  said  parties,  who  were  acting 
together  as  one  on  both  occasions.    Thomas  v.  State,  633. 

Corporation  Conrt    See  Indictment,  14. 

Where  an  indictment  for  perjury  alleged  the  court  in  which  the  perjury  set  out 
took  place  as  a  "corporation  court,"  and  also  the  proceedings  before  the  judge  of 
said  court  there  was  no  error.    Lamar  v.  State,  563. 

Corpus  Delioti. 

1.  On  a  trial  for  murder,  while  the  better  practice  would  have  been  to  have 
instructed  the  jury  as  to  the  effect  of  confessions,  and  as  to  the  requisite  proof 
of  the  corpus  delicti  in  conjunction  therewith,  yet  where  from  the  evidence  there 
did  not  seem  to  be  any  doubt  but  that  deceased  came  to  his  death  by  some 
violent  agency,  this  in  conjunction  with  the  confession  of  defendant  was  plenary 
proof  of  his  guilt,  and  in  the  absence  of  a  requested  charge,  there  was  no  error 
in  the  court  failing  in  its  general  charge  to  instruct  upon  this  subject  Gallegos 
V.  State,  115. 

2.  On  trial  for  rape  of  a  child  under  the  age  of  15  years,  where  the  corpus 
delicti  was  proven,  a  confession  of  the  defendant  is  sufficient  to  sustain  a  con- 
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viction;  especially  where  other  evidence  supports  the  confession.    Bradshaw  v. 

State,  liS5, 

Corroboration.    See  Accomplice,  5,  6,  8 ;  Charge  of  Court,  27. 

1.  On  trial  for  perjury  the  corroborative  testimony  meant  by  the  statutes  must 
be  stronger  than  that  which  corroborates  an  accomplice;  it  must  be  tantamount 
to  a  witness,  and  the  expression  of  the  defendant,  **I  done  you  wrong;  we  can 
settle  it,"  in  a  case  where  he  had  proved  an  alibi,  is  not  equivalent  to  a  con- 
fession, or  to  the  testimony  of  a  witness,  and  does  not  satisfy  the  requirement  of 
the  statutes  in  a  case  of  perjury.    Grady  v.  State,  3. 

2.  On  trial  for  theft  of  a  mule,  where  the  testimony  of  a  State's  witness  was 
attacked,  there  was  no  error  to  admit  testimony  showing  the  contemporaneous 
statement  made  by  said  witness  in  the  grand-jury  room  to  corroborate  his  exam- 
ination in  chief.    Burch  v.  State,  13. 

3.  Where  upon  trial  for  theft  of  horses  the  evidence  of  corroboration  of  de- 
fendant's accomplices  showed  that  he  assisted  in  loading  the  horses  on  the  night 
of  the  alleged  theft,  the  same  was  sufficient.    Byrd  v.  State,  279. 

Coiuty  Conviot.     See  Identification,  4. 

Court  of  Criminal  Appeals.    See  Habeas  Corpus. 

Credibility  of  Witness.     See  Charge  of  Court,  51. 

On  a  trial  for  murder  there  was  no  error  for  the  State  to  show  that  one  of 
appellant's  witnesses  had  been  charged  with  the  offense  of  forgery.  Willis  v. 
State,  139. 

Cross-Ezamination.    See  Bill  of  Exceptions,  19;  Evidence,  27. 

1.  Upon  a  trial  for  murder,  there  was  no  error  in  permitting  the  State's 
attorney  on  cross-examination  to  ask  the  wife  of  defendant,  by  whom  she  was 
placed  on  the  witness  stand,  questions  germane  to  her  examination  in  chief. 
McMichael  V.  State,  422. 

2.  Upon  a  trial  of  assault  with  intent  to  murder  it  was  competent  for  de- 
fendant in  cross-examination  of  the  State's  witness,  to  have  shown  that  the  note 
which  it  was  claimed  prosecutor  owed  and  which  defendant  was  trying  to  collect 
from  him,  had  not  been  paid  at  the  time  of  the  difficulty.    Brundige  v.  State,  590. 

Date.    See  Theft  of  Horse. 

Where  upon  appeal  from  a  conviction  of  horse  theft  the  bill  of  exceptions  did 
not  make  it  clear  that  witness  refreshed  his  memory  by  a  phone  message  as  to  the 
date  of  a  note,  and  the  records  showed  that  he  knew  the  date  of  the  offense  aside 
from  the  date  of  said  note,  and  a  great  number  of  witnesses  made  said  date 
certain,  there  was  no  error.    Hammock  v.  State,  470. 

Deadly  Weapons. 

1.  Oh  a  trial  for  murder,  there  was  no  evidence  as  to  the  size  of  the  stick  or  its 
weight,  or  any  description  of  the  whip,  other  than  it  was  a  blacksnake  whip,  or 
any  evidence  that  either  was  a  deadly  weapon  which  was  used  upon  deceased, 
and  there  was  no  description  in  the  court's  charge  as  to  what  constituted  a 
deadly  weapon :  it  was  error  not  to  have  submitted  the  requested  charge  on  aggra- 
vated assault,  especially  under  articles  717  and  719  of  the  Penal  Code.  It  is  not 
the  law  because  death  results  that  therefore  the  conclusion  is  that  the  weapon  used 
was  a  deadly  weapon.    Coleman  v.  State,  82. 

2.  On  a  trial  for  murder,  where  the  evidence  tended  very  strongly  to  show  that 
the  knife  used  in  the  homicide  was  not  in  itself  a  deadly  weapon,  the  court  should 
have  given  the  requested  charge  on  this  phase  of  the  case.     Lucas  v.  State,  135. 

3.  On  a  trial  for  murder,  where  the  evidence  showed  that. the  size  or  character 
of  the  knife  which  deceased  used  is  not  shown,  and  that  the  wound  inflicted 
thereby  on  defendant  was  simply  described  by  looking  at  it,  and  not  by  actual 
probing,  and  seemed  to  be  about  one-fourth  of  an  inch  long,  to  a  quarter  or  a  half 
inch  deep,  there  was  no  error  in  the  court  failing  to  instruct  the  jury  that  if  they 
believed  that  deceased  assaulted  defendant  with  a  knife  and  the  same  was  a 
deadly  weapon  that  the  law  presumed  the  intent  of  deceased  to  kill  defendant; 
nr  to  leave  this  issue  to  the  jury.    Goodman  v.  State,  185. 
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4.  Upon  a  trial  for  murder  where  the  evidence  showed  no  premeditated  design 
on  the  part  of  defendant,  and  that  the  wounds  inflicted  by  him  on  deceased  were 
made  with  a  small  poclcet  Icutfe  it  was  error  to  charge  aggravated  assault  on  the 
ground  of  premeditated  design;  and  the  court  should  have  defined  a  deadly 
weapon.    Thomson  v.  State,  384. 

5.  Where  upon  trial  for  murder  the  evidence  showed  that  the  knife  with  which 
deceased  was  cut,  was  a  small  one-bladed  barlow  pocket  knife,  and  that  said  cuts 
at  the  time  they  were  inflicted  were  serious  but  not  deadly,  but  that  death  never- 
theless resulted  therefrom,  the  court  erred  in  not  submitting  a  charge  under 
articles  717  and  719,  Penal  Ck>de.  on  the  character  of  weapon  used  in  the  killing: 
and  the  jury  should  have  been  instructed  that  if  they  believed  the  instrument  used 
in  the  homicide  was  not  likely  to  produce  death,  that  they  must  find  from  the 
manner  of  the  use  of  said  knife  that  it  was  the  evident  intention  of  defendant  to 
take  the  life  of  deceased,  before  they  could  find  him  guilty  of  any  grade  of  feloni- 
ous homicide.     Id. 

6.  Where  upon  trial  for  murder,  the  defendant  testified  directly  to  the  fact  that 
deceased  had  a  deadly  weapon,  to  wit  a  drawn  pistol,  and  had  it  in  his  hand  at 
the  time  of  the  homicide  declaring  that  he  intended  to  kill  defendant,  and  the 
State's  testimony  controverted  this  point:  the  court  should  have  charged  on  the 
use  of  a  deadly  weapon  by  deceased,  and  the  presumptions  flowing  therefrom: 
and  this,  although  deceased  in  fact  may  not  have  had  a  pistol  but  defendant 
nevertheless  believed  he  did.     McMichael  v.  State,  422. 

Death  Sentence.    See  District  Court,  Special  Term  of,  1-3. 

Declarations  of  Deceased.    See  Animus,  1 ;  Evidence,  31. 

On  a  trial  for  murder,  it  was  not  necessary  to  submit  a  charge  leaving  the 
issue  of  sanity  or  consciousness  of  the  deceased  to  the  jury,  when  he  made  the 
declaration,  that  he  was  killed  for  nothing,  etc..  the  declarations  t>eing  res  geste. 
Davidson,  Presiding  Judge,  dissenting.     Wilson  v.  State,  50. 

Declarations  and  Acts  of  Defendant.    See  Evidence,  13,  14,  25. 

1.  On  a  trial  for  theft  of  mules  it  was  entirely  competent  for  the  State  to 
prove  from  whom  defendant  said  he  purchased  the  mules,  although  the  question 
was  rather  leading,  it  not  having  been  objected  to  on  that  ground.  Taylor  v. 
State,  7. 

2.  On  a  trial  for  murder,  it  was  error  to  exclude  the  statement  of  defendant 
to  bis  father  made  within  four  or  six  minutes  after  the  homicide,  and  in  which 
statement  he  gave  an  account  of  the  difficulty.  Such  testimony  under  the  fact;; 
of  this  case  was  also  admissible  to  corroborate  defendant,  his  testimony  having 
been  attacked  as  varying  with  that  made  by  him  on  the  witness  stand.  Craven 
v.  State,  78. 

3.  Upon  a  trial  for  violation  of  the  local  option  law,  declarations  by  defendant 
subsequent  to  the  alleged  sale  that  the  internal  revenue  man  was  in  town,  and 
that  he  borrowed  money  from  the  bank,  was  inadmissible.     Lane  v.  State,  335. 

4.  Where  upon  trial  for  assault  with  intent  to  rape,  declarations  of  the  de- 
fendant made  on  the  night  of  the  alleged  assault,  to  the  effect  that  he  was  going 
to  have  carnal  intercourse  with  some  one  before  daylight,  was  admissible.  Be- 
sides if  not  admissible,  the  same  was  harmless  error,  as  the  case  was  clearly  made 
out  and  the  smallest  punishment  awarded.     Bawcom  v.  State,  417. 

5.  Ui)on  a  trial  for  burglary  it  was  error  to  admit  in  evidence  the  declaration  of 
defendant  to  the  State's  witness,  that  he  was  in  the  chicken  stealing  business  and 
that  he  wanted  to  take  the  witness  in  with  him,  which  declarations  were  made 
before  the  alleged  burglary  and  theft  of  a  buggy-cushion.  A  conspiracy  to  steni 
chickens  would  have  no  probative  force  in  the  trial  of  defendant  for  burglarizing 
a  house  and  taking  a  buggy-cushion.     Reagan  v.  State,  443. 

6.  On  trial  for  murder  the  State  was  ])ermitted  to  prove  that  on  the  night  of 
the  homicide,  and  prior  thereto,  defendant  and  another  person  were  talking  at  a 
certain  place  and  in  conversation  called  I  be  name  of  M.,  who  being  near  by  and 
hearing  his  name  called  started  towards  defendant  and  said,  "What  is  that  aliout 
M.V"  Defendant  answering  "You  have  been  talking  about  ladies  of  this  town, 
and  have  talked  about  the  Walker  boys,  and  you  have  got  to  leave  this  town." 
M.  replying,  '*Tou  are  a  liar":  that  then  defendant  slapped  M.  in  the  face  and 
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Deelarations  and  Aots  of  Defendant — Continued. 

said,  "Hike,"  and  that  M.  ran  in  the  direction  of  W.  and  M.'s  restaurant  and  de- 
fendant shot  at  blm  twice  with  a  pistol  as  he  ran  off.  In  this  connection  it  had 
been  shown  that  defendant  had  previously  threatened  to  run  said  M.,  the  deceased, 
and  his  brother  out  of  town,  or  he  would  kill  them.  Held  res  gestae  and  admis- 
sible.   McKinney  v.  State,  591. 

7.  Upon  a  trial  for  murder  where  the  State  was  permitted  to  prove  a  declara- 
tion of  the  defendant  made  prior  to  the  homicide  some  two  hours,  while  others 
were  holding  his  arms,  to  the  effect  that  if  they  had  let  him  alone  he  would  have 
killed  all  of  them ;  and  the  trial  judge  certified  that  this  evidence  was  submitted  to 
show  that  defendant  had  just  had  trouble  with  deceased  and  another,  to  show 
the  state  of  defendant's  feeling  toward  deceased,  and  that  this  statement  had  been 
made  by  defendant  after  a  gun  had  been  taken  from  him.  Held  that  said  state- 
ment comprehended  the  deceased;  although  the  bill  of  exceptions  did  not  disclose 
this  fact.     Id. 

Dedaratlont  and  Acts  of  Third  Parties. 

1.  On  a  trial  for  murder  there  was  no  error  in  admitting  the  statement  of  a 
third  party  to  deceased  to  run  away,  in  the  hearing  of  defendant.  Wilson  v. 
State,  50. 

2.  On  a  trial  for  murder,  it  was  error  to  admit  in  evidence  the  declarations  of 
a  third  party,  not  made  in  the  presence  of  the  defendant.  However,  any  act  or 
declaration  of  the  defendant  either  prior  to  or  subsequent  to  the  consummation 
of  the  conspiracy  showing  guilt,  or  any  declaration  in  the  presence  of  the  appel- 
lant, either  prior  or  subsequent  to  the  crime  showing  guilt,  were  admissible. 
Barton  v.  State,  121. 

3.  Upon  a  trial  for  murder  where  neither  the  bill  of  exceptions  nor  the  record 
suggested  even  remotely  that  the  mother  of  the  deceased  had  anything  to  do 
with  the  killing,  there  was  no  error  in  excluding  testimony  that  the  mother  of 
deceased  long  prior  to  the  homicide  had  said  that  when  she  got  deceased  off 
in  the  country  that  God  damn  her  she  was  going  to  kill  her.  Young  v.  State, 
207. 

4.  On  a  trial  for  rape  the  fact  that  the  mother  of  the  prosecutrix  was  addicted 
to  the  opium  habit  could  not  be  introduced  in  evidence  unless  it  shed  some 
legitimate  light  upon  the  guilt  or  innocence  of  defendant.  However,  the  cer- 
tificate of  the  judge  to  defendant's  bill  of  exceptions  does  not  verify  the  state- 
ment.    Neill  V.  State,  219. 

5.  Upon  a  trial  for  burglary  it  was  error  to  admit  in  evidence  the  declarations 
of  third  parties  with  reference  to  the  burglary  and  made  in  the  absence  of  the 
defendant,  no  conspiracy  having  been  shown.     Green  v.  State,  238. 

6.  Upon  trial  for  adultery,  there  was  no  error  to  show  where  defendant's 
paramour  lived  and  that  the  State's  witness  saw  defendant  go  there,  etc.,  and 
the  statement  of  witness  that  he  had  gone  to  see  the  officers  about  his  affair,  may 
not  have  been  admissible  but  could  not  injure  defendant.     Counts  v.  State,  329. 

7.  Upon  a  trial  for  a  violation  of  the  local  option  law,  there  was  no  error  in 
admitting  testimony  over  objection  of  defendant  as  to  a  conversation  which  had 
taken  place  between  H.  and  C,  two  of  the  State's  witnesses,  in  which  H.  told  0. 
that  the  defendant  had  whisky,  and  asked  C  whether  he  wanted  some  of  it, 
whereupon  C.  handed  H.  50  cents  to  be  given  to  the  defendant  for  the  whisky ;  the 
State  having  first  proved  by  H.  that  defendant  had  consentecl  to  said  conversa- 
tion between  said  two  witnesses  and  knew  the  purport  thereof.  Held,  that  the 
matter  was  so  connected  up  that  it  became  relevant  testimony,  although  it  oc- 
curred out  of  defendant's  hearing;  especially  as  this  issue  was  properly  submitted 
by  a  requested  charge.     Hays  v.  State,  369. 

8.  Upon  a  trial  for  the  violation  of  the  local  option  law  charging  the  sale  of 
intoxicants  to  D.,  it  was  harmless  error  to  permit  D.  to  testify  that  one  S.,  a 
third  party,  asked  him  for  beer:  that  S.  gave  D.  a  dollar  and  that  D.  went  to  the 
defendant  and  asked  him  if  his  (D.'s)  beer  had  come,  that  defendant  replied  in 
the  affirmative  and  handed  D.  six  beer  checks  for  which  D.  .paid  him  90  cents  of 
the  dollar  given  him  by  S.,  and  that  D.  took  the  six  beer  checks  to  S.  and  gave 
them  to  him  together  with  the  ten  cents  change ;  all  of  which  conversation  between 
S.  and  D.  was  not  in  the  presence  or  hearing  of  defendant  and  without  his  knowl- 
edge.   The  rule  would  have  been  different  if  S.  had  been  used  aa  a  witness  to 
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prove  up  the  sale,  bat  would  not  apply  to  the  transaction  occnrring  betweoi  D.  and 

defendant     However,  if  error,  it  was  harmless.     Smart  v.  State,  373. 

9.  Upon  a  trial  for  incest,  the  testimony  of  the  prosecutrix  that  she  told  her 
mother  and  brother  about  the  transaction  should  have  been  excluded  under  the 
circumstances  of  the  case.    Gillespie  y.  State,  530. 

Defacing  Public  Building.   See  Bill  of  Exceptions  by  Bystanders. 

Upon  a  trial  for  defacing  a  school-house,  alleged  to  be  a  public  bniMing, 
where  the  testimony  showed  that  the  injury  occurred  at  night  and  that  defendant 
and  another  passed  along  the  road  that  night  near  the  building,  and  that  two 
horses  had  been  hitched  to  a  post  near  there,  but  that  the  horse  tracks  were 
not  shown  to  have  corresponded  with  the  tracks  of  the  horses  ridden  by  defendant 
and  his  companion,  and  the  defendant  denied  the  charge,  and  that  they  only  rode 
by  the  building,  the  same  was  not  sufficient  to  sustain  a  conviction.  Weatberford 
V.  State,  2d3. 

Defendant  as  Witness. 

Upon  a  trial  for  robbery  upon  cross-examination  of  defendant,  with  reference 
to  an  extraneous  offense,  which  laid  the  predicate  for  his  contradiction  by  other 
witnesses,  which  were  not  introduced  however,  the  defendant  denying  sach  offense, 
there  was  no  error.    Harris  v.  State,  338. 

Defendant's  Pailure  to  Testify.    See  Argument  of  Counsel,  3,  6. 

1.  Where  upon  trial  for  adultery,  the  State  offered  in  evidence  a  certified  copy 
of  the  original  marriage  license,  to  which  defendant  objected  because  it  was  not 
the  original,  and  in  answer  to  this  objection  the  county  attorney  remarked  that  the 
original  was  in  the  possession  of  defendant  and  the  State  could  not  produce  it, 
the  reference  was  not  one  to  defendant's  failure  to  testify.     Counts  v.  State,  329. 

2.  Upon  trial  for  murder,  after  the  jury  had  retired  to  consider  their  verdict, 
one  of  the  jurors  asked  why  the  defendant  had  not  testified,  and  another  imme- 
diately replied  that  the  jury  were  not  to  consider  this  question  in  the  case,  as  the 
defendant  had  a  right  to  swear  or  not  to  swear;  such  matter  afforded  no  cause 
for  a  reversal.    Jenkins  v.  State,  457. 

3.  Where  upon  appeal  from  a  conviction  of  passing  a  forged  instrument  the 
motion  for  a  new  trial  showed  that  the  jury  in  their  deliberation  referred  to  the 
fact  that  the  defendant  had  failed  to  testify,  the  conviction  must  be  set  aside. 
Lasister  v.  State,  532. 

Delinition  of  Offense. 

Where  in  a  prosecution  for  theft  from  the  person,  the  court,  in  his  general 
definition  of  the  offense,  charged  the  part  of  the  statute  including  the  second 
clause  thereof 'with  reference  to  sudden  taking,  but  did  not  include  this  clause  m 
the  application  of  the  law  to  the  facts,  there  was  no  error.    Brewin  v.  State,  296L 

Discharge  of  Vine. 

Upon  trial  of  habeas  corpus  upon  a  showing  that  relator  was  convicted  for 
unlawfully  carrying  a  pistol,  and  that  the  fine  and  cost  amounted  to  $121.75, 
that  being  unable  to  pay  the  same  he  was  put  to  work  for  the  benefit  of  the 
county  for  about  sixty  days,  and  then  placed  in  jail  after  resorting  to  the  writ 
of  habeas  corpus  for  one  month  and  a  half.  Held  that  under  article  856,  Code 
Criminal  Procedure,  allowing  $3  per  day,  his  fine  and  cost  was  discharged.  Ex 
parte  Spears,  231. 

Discharge  of  Grand  Jnry.    See  Grand  Jury,  1-5. 

Discharge  of  Jnry.    See  Former  Jeopardy,  5. 

Discretion  of  Conrt.    See  Age  and  Qualification  of  Witness. 

1.  Upon  a  trial  for  aggravated  assault,  it  was  in  the  discretion  of  the  court  to 
refuse  to  permit  defendant's  counsel  to  read  a  decision  from  one  of  the  reports. 
Chambless  v.  State,  354. 

2.  Upon  appeal  from  a  conviction  of  murder,  where  it  was  not  shown  that  the 
court  had  abused  his  discretion  in  permitting  witnesses  for  the  State  to  testify  in 
rebuttal  who  had  not  been  placed  under  the  rule,  there  was  no  error.  Qreen  ▼. 
State,  645, 
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Disomsing  Former  Trial.    See  Misconduct  of  Jury,  5. 

Dismisial.     See  Jurisdiction. 

Diimissal  of  Count  in  Indiotment. 

Where  the  indictment  charged  the  defendant  with  the  offense  of  murder  in  one 
count,  upon  which  he  was  tried,  and  in  another  court  he  was  charged  as  an 
accessory  to  the  murder,  there  was  no  error  in  the  court's  action  in  dismissing  the 
latter  count,  although  no  written  reasons  for  such  dismissal  by  the  county  attorney 
were  filed;  I>e8ide8  the  bill  of  exceptions  did  not  show  that  they  were  not  filed. 
Tune  V.  State,  445. 

Disposing  of  Mortgaged  Property.     See  Embezzlement,  3. 

District  Court,  Special  Term  of. 

1.  Under  articles  1113,  1115  and  1116,  chapter  4,  Revised  Civil  Statutes,  no 
business  save  and  except  business  undisix)sed  of  can  be  transacted  during  a  special 
term  of  the  district  court  held  under  and  by  virtue  of  said  statutes.  But  these 
statutes  are  amended  by  chapter  83,  page  116,  Acts  of  the  Twenty-ninth  Legisla- 
ture, under  which  last  act  all  matters  can  be  tried  at  the  special  term  of  the 
district  court  called  thereunder  that  could  l>e  tried  at  the  regular  term,  including 
the  passing  of  death  sentence  of  a  defendant  who  had  been  convicted  of  murder 
at  a  regular  term  and  appealed  and  where  mandate  after  affirmance  of  the  judg- 
ment came  too  late  to  be  executed  at  a  previous  regular  term.  Ex  parte  Young, 
536. 

2.  The  Act  of  the  Twenty-ninth  Legislature,  chapter  83,  page  116,  providing 
for  special  terms  of  the  district  court  is  constitutional  and  not  ex  post  facto.     Id. 

3.  Where  relator  applied  to  the  Court  of  Criminal  Appeals  for  a  writ  of  habeas 
corpus  to  suspend  sentence,  and  the  record  showed  that  he  was  indicted  and  con- 
victed of  murder  in  the  first  degree  in  Williamson  County  and  his  punishment 
assessed  at  death;  that  he  appealed;  that  the  judgment  was  affirmed  and  that  a 
mandate  issued,  which  was  not,  however,  delivered  to  the  clerk  of  the  Dintrict 
Court  of  Williamson  County  until  the  regular  term  had  expired;  and  that  there- 
upon the  judge  of  said  court  called  a  special  term  thereof  under  the  provisions 
of  chapter  83,  page  116,  Acts  of  the  Twenty-ninth  Legislature,  for  the  sole  pur- 
post  of  sentencing  relator  to  death.  Held  that  the  judge  had  such  power  and  the 
writ  was  refused.    Davidson,  Presiding  Judge,  dissenting.     Id. 

Disturbing  Peace.      See  Confessions,  3;  Circumstantial  Evidence,  3;  Mistafl  of 
fact 

1.  Where  upon  a  trial  for  disturbing  the  peace,  the  defendant  claimed  that  he 
was  drunk  at  the  time  and  thought  that  he  was  at  a  different  house  than  the 
one  in  which  he  disturbed  the  inmates,  there  was  no  error  in  admitting  the 
testimony  for  the  State  that  defendant  came  upon  the  gallery  of  the  prosecutor 
and  disturbed  his  wife  and  children  in  his  absence  by  rattling  the  door,  under- 
taking to  get  into  the  house,  aud  stating  that  he  desired  to  get  in  and  kill  every 
one  of  them.     Garrett  v.  State,  2^. 

2.  Upon  a  trial  for  disturbing  the  peace,  where  the  information  alleged  that  de- 
fendant went  into  or  near  a  public  place;  to  wit,  *'the  boarding-house  of  Mrs. 
R.,"  etc.,  without  averring  the  facts  which  made  said  boarding-house  a  public 
place,  the  same  was  bad  on  motion  in  arrest  of  judgment.     Hufitman  v.  State,  319. 

Disturbing  Eeligious  Worship. 

Upon  a  trial  for  disturbing  religious  worship,  testimony  that  the  witnesses  had 
quit  attending  the  Sunday  school  on  account  of  the  act  of  the  defendant,  was  in- 
ndmissible.     Deskin  v.  State,  439. 

Divorce.     See  Evidence,  9. 

Duplicitous  Pleading. 

Where  the  information  charged  defendant  with  giving  away  whisky  on  election 
day.  and  did  inform  divers  persons  naming  them,  of  the  whereabouts  of  whisky 
nt  and  near  the  poll  of  the  voting  precinct,  a  motion  to  quash  should  have  been 
sustained,  the  information  being  duplicitous  in  setting  out  different  offenses, 
between  different  parties  in  the  same  court.     Thweatt  v.  State,  617. 
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Dying  Declarations. 

1.  On  a  trial  for  murder,  testimony  that  deceased  within  twenty  minutes  after 
tlie  difficulty  made  the  following  statement,  to  wit:  *'What  a  pity!  Wliat  a 
pity!  They  killed  me  for  nothing.  What  will  become  of  my  poor  wife  and 
children?"  was  admissible  as  res  geste.  However  that  portion  of  the  declaratioo, 
"What  will  become  of  my  poor  wife  and  children?"  was  not  admissible.  Wilson 
V.  State,  50. 

2.  In  order  to  authorise  the  introduction  of  evidence  of  dying  declarations,  it  is 
incumbent  on  the  State  to  prove;  that  the  deceased  when  he  made  it  was  con- 
scious of  approaching  death  and  believed  there  was  no  hope  of  his  recovery:  that 
the  declaration  was  voluntarily  made,  and  not  through  the  persuasion  of  any 
person ;  that  it  was  not  made  in  answer  to  interrogatories  calculated  to  lead 
deceased  to  make  any  particular  statement ;  and  that  deceased  was  of  sane  mind 
at  the  time  of  making  the  declaration.    Craven  v.  State,  78. 

3.  On  a  trial  for  murder,  it  was  error  to  introduce  the  dying  declaration  of 
deceased  upon  the  predicate  that  deceased  said,  "I  believe  I  am  fatally  shot,'' 
which  statement  was  made  about  11  o'clock  at  night,  and  the  purported  dying 
declaration  was  made  the  following  day  at  about  5  o'clock  in  the  evening;  the 
evidence  further  showing  that  only  two  hours  before  deceased  made  said  state- 
ment he  expressed  a  doubt  as  to  whether  he  was  mortally  wounded.  Following: 
Ledbetter  v.  State,  23  Texas  Grim.  App.,  247;  Ex  parte  Meyers,  33  Texas  Grim. 
Rep.,  204.     Id. 

4.  Dying  declarations  can  only  be  admissible  where  the  death  of  the  deceased 
is  the  subject  of  the  charge,  and  the  circumstances  of  the  death  are  the  subject 
of  the  dying  declaration,  and  it  was  error  of  the  court  on  a  trial  for  murder  to 
admit  statements  as  dying  declarations  having  no  reference  to  the  death  and  its 
cause  of  deceased.     Id. 

5.  Where  on  trial  for  murder,  the  bill  of  exceptions  taken  to  the  introduction  of 
testimony  with  reference  to  declarations  by  the  deceased,  does  not  negative  the  idea 
that  he  was  then  conscious  of  approaching  death  and  had  no  hope  of  recovering, 
there  was  no  error.     Willis  v.  State,  139. 

6.  Where  in  a  trial  for  murder  testimony  was  admitted  that  deceased  shortly 
before  her  death  said  that  she  was  going  to  die  and  wanted  her  children,  and 
then  said  to  the  defendant."You  know  you  did  it,  no  longer  than  this  morning 
you  asked  me  if  I  used  the  syringe  every  day^  Go  way.  Ward,  you  know  you  did 
it!*',  the  evidence  showing  that  deceased  used  a  syringe  on  the  morning  of  her 
death  in  which  strychnine  had  been  placed  which  caused  her  death;  such  testi- 
mony was  admissible  as  a  dying  declaration,  as  res  geste  and  as  matter  which 
called  upon  defendant  for  a  response  and  was  in  the  nature  of  a  confession  by 
him;  be  not  makings  reply  thereto.     Rice  v.  State,  569. 

7.  Where  upon  trial  for  murder  the  testimony  showed  that  deceased  lived  about 
an  hour  after  she  was  stricken,  and  that  she  was  stricked  almost  Immediately 
after  she  used  the  syringe  in  the  closet,  and  that  she  exclaimed  in  the  presence  of 
her  husband,  the  defendant,  that  she  was  poisoned  from  the  use  of  the  syringe,  and 
that  he  had  poisoned  her  by  placing  strychnine  in  the  syringe,  and  demanded  to 
know  of  him  what  he  had  done  with  the  strychnine  he  had  that  morning,  where- 
upon he  answered  that  he  never  had  it;  such  testimony  was  admissible  both  as 
dying  declaration  and  res  gestae;  the  deceased  having  first  stated  that  she  was 
going  to  die;  notwithstanding  such  testimony  might  not  have  been  admissible  as  a 
confession,  defendant  denying  the  accusation  against  him.  Gertainly  the  bill  of 
exceptions  did  not  exclude  the  idea  that  the  court  may  have  properly  admitted 
this  testimony  upon  one  or  both  of  the  above  said  grounds.  Davidson,  Presiding 
Judge,  dissenting.     Id. 

8.  Upon  a  trial  for  murder  where  the  evidence  showed  that  the  deceased  stated, 
*'I  am  killed ;  I  am  dying  now,"  there  was  a  sufficient  indication  of  his  conscious- 
ness of  approaching  death  when  he  made  the  statement,  and  a  sufficient  pred- 
icate for  the  introduction  of  his  testimony  as  to  the  manner  in  which  defendant 
committed  the  homicide.     Patterson  v.  State,  613. 

9.  Where  upon  trial  for  murder,  the  record  showed  upon  appeal  that  deceased 
in  the  morning  made  some  expressions  indicating  that  he  expected  to  get  well,  but 
in  the  afternoon  of  the  same  day  declared  that  he  was  going  to  die,  and  did  die. 
about  twelve  hours  thereafter,  and  that  he  made  his  statement  when  he  was  con- 
scious of  approaching  death,  the  predicate  was  sufficient  to  admit  his  dying  decla- 
ration.   Thomas  v.  State,  633. 
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Elections. 

Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  State  relied  upon 
a  former  election  and  established  that  fact,  there  was  no  error  in  ignoring  a  sub- 
sequent election  at  which  local  option  was  carried,  but  which  had  not  gone  into 
effect.    Givens  v.  State,  267. 

Eleotion  by  State. 

1.  On  a  trial  of  abortion  npon  an  indictment  containing  several  counts,  some  of 
which  were  probably  defective,  and  others  were  good,  all  covering  the  same 
ground,  alleging  the  same  offense  by  different  modes  or  means,  and  no  possible 
injury  could  result  to  defendant  in  permitting  the  trial  to  proceed  on  the  bad  as 
well  as  the  good  counts,  no  election  was  necessary  and  a  conviction  can  be  re- 
ferred to  and  sustained  on  any  good  count.     Reum  v.  State,  125. 

2.  Upon  a  trial  for  assault  with  intent  to  rape,  it  was  error  to  refuse  a  re- 
quested charge  that  the  jury  could  not  convict  for  any  acts  done  by  defendant  at 
any  other  time  than  the  one  the  State  elected  to  prosecute  upon;  the  evidence 
showing  that  without  the  objection  of  defendant  more  than  one  act  was  proved.  In 
prosecutions  for  rape  it  is  not  proper  to  prove  more  than  one  act.  Henderson  v. 
State,  511. 

3.  Where  in  a  prosecution  for  giving  away  intoxicating  liquor  on  election  day 
the  evidence  showed  that  the  transactions  were  distinct  and  under  different  cir- 
cumstances than  those  charged,  and  occurred  at  different  times  and  places,  a  mo- 
tion to  elect  should  have  been  sustained.    Thweatt  v.  State,  G17. 

Election  Law. 

Where  the  notices  for  the  election  for  local  option  were  given  under  the  terms 
of  the  local  option  statute  and  not  under  the  terms  of  what  is  known  as  the 
Terrell  Election  Law,  there  was  no  error.     McElroy  v.  State,  604. 

Embezzlement.  See  Bailment,  2;  Charge  of  Court,  38;  Confession,  8,  9;  Indict- 
ment, 13;  Parol  ExplanaticMi. 

1.  Under  a  prosecution  under  article  938,  Penal  Code,  which  provides  that  if 
an  agent  of  an  incorporated  company  shall  embezzle,  etc.,  where  the  proof  showed 
that  the  defendant  was  known  by  the  company  as  a  messenger;  that  his  duties 
required  him  to  transmit  money,  and  that  in  contemplation  of  law  he  was  an 
agent  of  said  company,  he  was  subject  to  prosecution  under  the  above  statute. 
Article  10,  Penal  Code,  provides  that  all  words  and  phrases  not  having  a  technical 
meaning,  or  where  not  specially  defined  shall  be  taken  in  their  ordinary  signifi- 
cation. .  Lamb  v.  State,  442. 

2.  Upon  a  trial  for  embezzlement,  where  the  evidence  showed  that  the  defendant 
had  received  a  cash  payment  on  land  sold  to  the  prosecutor,  which  according  to 
mutual  agreement  was  to  be  paid  by  him  to  a  third  party  to  satisfy  a  vendor*s  lien 
note  on  said  land,  and  that  defendant  failed  to  apply  said  money  as  agreed  but 
appropriated  same  to  his  own  use  and  benefit,  he  was  guilty  of  embezzlement 
Cowan  V.  State,  46& 

3.  Where  upon  a  trial  for  embezzlement,  the  evidence  showed  that  the  de- 
fendant mortgaged  his  candy  store  to  the  prosecutor  for  money  loaned  defendant 
and  possibly  collected  money  on  said  business  and  retained  it  without  the  con- 
sent of  prosecutor,  the  offense  if  anything  would  be  disposing  of  mortgaged  prop- 
erty and  not  eml)ezzlement.     Forbish  v.  State,  486. 

4.  In  a  prosecution  for  embezzlement,  where  the  defendant  received  money  from 
the  prosecutor  for  safe  keeping  with  a  right  to  deposit  the  same  in  a  bank,  it  made 
no  difference  whether  the  act  of  deposit  in  the  bank  by  defendant  in  his  name  was 
a  conversion,  or  the  subsequent  withdrawal  of  the  money  from  the  bank  after 
such  deposit,  was  the  conversion,  the  effect  would  be  the  same.  Stephens  v. 
State,  489. 

Escape. 

Upon  a  trial  for  theft  of  mules  it  was  competent  for  the  State  to  prove  what 
defendant  did  in  attempting  to  escape.     Taylor  v.  State,  7. 

Evidence.  See  Accomplice,  4;  Animus,  1,  2;  Assault  With  Intent  to  Rape,  2; 
Bill  of  Exceptions  3,  6,  7,  18;  Burglary;  Character  of  Deceased,  2;  Con- 
fession, 2,  6,  8,  9,  10,  11;  Conspiracy  to  Prosecute;  Continuance,  5;  Contra- 
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dieting  Own  Witness;  Contradiction  of  Witness;  Corroboration,  2;  Credibil- 
ity ;  Crofis-Bxamination ;  Declaration  and  Acts  of  Defendant,  1-7 ;  Declaration 
and  Acts  of  Third  Parties,  1-9;  Disturbing  Peace,  1;  Disturbing  Religious 
Worship;  Dying  Declaration,  1-9;  Escape;  Expert  Opinion;  Expert  Wit- 
ness; Extraneous  Crime;  Harmless  Error,  5;  Hearsay  Evidence;  Husband 
and  Wife;  Ignorance  of  the  Law;  Impeachment,  1;  Impeachment  of  Witness, 
1-4 ;  Insanity,  1 ;  Internal  Revenue  License ;  Intoxicating  Liquors,  2 ;  Justice 
of  the  Peace ;  Keeping  Open  Saloon  on  Election  Day,  2,  3 ;  Local  Option,  7, 18; 
Marriage,  Illegality  of;  Means  Used;  Motive,  2;  Offer  to  Bribe  Officer,  2; 
Opinion  of  Witness;  Other  Acts  of  Intercourse;  Other  Transactions;  Parol 
Explanation ;  Parties  Jointly  Indicted ;  Perjury,  2,  4 ;  Photographs,  1-3 ;  Re- 
buttal; Relative  Strength  and  Size  of  Parties;  Religious  Belief  of  Witness; 
Reputation  of  Deceased ;  Res  Gestn,  1-5 ;  Selling  Liquor  to  Minor,  2 ;  Short- 
hand Rendering  of  Facts;  Stenographer's  Notes;  Threats,  1. 

1.  See  opinion  for  facts  offered  as  circumstances,  the  probative  force  of  which 
was  for  the  jury  and  which  was  therefore  admissible.     Burcb  v.  State,  13. 

2.  On  a  trial  for  violation  of  the  local  option  law.  it  was  error  to  reject  testi- 
mony for  the  defense  showing  that  the  prosecutor  had  bought  whisky  along  about 
the  time  he  should  have  gotten  this  whislry  from  defendant  from  other  parties,  for 
the  purpose  of  showing  that  witness*  memory  was  so  defective  that  it  was  totally 
unreliable.     Rutherford  v.  State,  21. 

8.  On  a  trial  for  murder  there  was  no  error  in  admitting  testimony  which 
showed  that  defendant  and  his  brother  were  talking  together  just  before  the  killing 
occurred.     Wilson  v.  State,  50. 

4.  On  trial  for  murder,  where  defendant  had  introduced  in  evidence  the  written 
statement  of  his  sister  as  to  mistreatment  of  her  by  deceased,  there  was  no  error 
to  exclude  testimony  of  other  acts  and  statements  made  by  her  of  such  mis- 
treatment which  were  not  contained  in  her  said  written  statement,  and  which 
were  offered  by  defendant  to  corroborate  the  same;  it  not  having  been  shown 
that  defendant  ever  knew  of  said  matter  offered  as  testimony.  Willis  v.  State, 
189. 

5.  Upon  a  trial  for  murder  there  was  no  error  in  excluding  testimony  to  the 
effect  that  deceased,  who  had  been  cruelly  whipped  to  death  by  defendant,  said 
to  the  witness  that  her  mother  beat  her  over  the  head  with  a  stick  of  wood  or 
kept  a  quirt  with  a  rod  of  iron  in  the  end  of  it  for  the  purpose  of  whipping 
deceased.     Young  v.  State,  207. 

0.  Where  upon  a  trial  for  murder  the  evidence  showed  that  defendant  chained 
deceased  to  a  tree  and  beat  her,  and  this  chain  was  identified  as  the  one  intro- 
duced in  evidence,  there  was  no  error.     Id. 

7.  Upon  a  trial  for  rape  it  was  inadmissible  to  introduce  testimony  that  a 
companion  of  defendant  upon  a  previous  occasion  had  he&x  charged  with 
seduction,  the  said  party  not  being  a  witness  in  the  case  and  was  only  referred 
to  by  defendant  as  being  alone  upon  a  drinking  trip,  the  evening  prior  to  the 
alleged  assault,  together  with  defendant,  prosecutrix  and  another  female.  Neill 
V.  State,  219. 

8.  Upon  an  appeal  for  conviction  of  adultery  where  the  bill  of  exceptions  did 
not  show  how  long  prior  or  subsequent  to  the  date  of  the  alleged  adultery  defend- 
ant and  witness  were  working  together  at  the  same  hotel  in  another  county,  there 
was  no  error  in  admitting  this  testimony,  as  the  same  was  germane  to  the  issue 
if  the  facts  occurred  immediately  after  or  before  the  date  alleged  in  the  indict- 
ment.    Coons    V.    State,    256. 

9.  Where  upon  trial  for  adultery  there  was  no  affirmative  statement  that  de- 
fendant bad  or  did  not  have  a  divorce,  and  that  his  paramour  testified  that  he 
was  a  married  man,  there  was  no  error  in  admitting  her  further  statement  that 
she  understood  that  defendant  had  been  married  but  did  not  know  whether  he 
had  a  divorce  or  not.     Id. 

10.  Upon  a  trial  for  adultery  there  was  no  error  in  permitting  a  State's  wit- 
ness to  testify  that  he  supposed  defendant  was  a  married  man,  that  he  was 
several  years  ago,  that  he  lived  with  a  woman  understood  to  be  his  wife  and 
had  a  family  living  there.     Id. 

11.  Upon  a  trial  for  adultery  where  a  State's  witness  was  asked  whether 
some,  one  told  him  what  he  should  testify,  to  which  he  answered  in  the  negative, 
there  was  no  error.     Id. 

12.  Upon  a  trial  for  adultery  there  was  no  error  to  permit  a  State's  witness 
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to  testify  that  she  anderatood  that  defendant's  paramour  was  a  widow,  and  that 

defendant  had  said  so  in  a  general  conversation  when  witness  was  present.    Id. 

13.  Upon  a  trial  for  adultery  there  was  no  error  in  permitting  the  State's 
witness  to  testify  that  defendant  had  called  his  paramour  by  a  pet  name.     Id. 

14.  Upon  a  trial  for  adultery  there  was  no  error  in  permitting  the  State's 
witness  to  testify  that  defendant  insisted  that  his  paramour  shoujd  change  her 
room  from  down  stairs  at  the  hotel  where  they  were  stopping,  to  an  up-stairs 
room  near  that  of  appellant's  room.     Id. 

15.  Upon  a  trial  for  adultery,  where  the  State  was  permitted  to  introduce 
testimony  that  the  witness  lived  near  the  house  of  defendant's  paramour,  and  that 
on  one  occshIou  he  saw  him  drive  up  to  said  house  with  a  woman  in  the  buggy 
with  him,  and  saw  them  kissing  one  another,  but  did  not  know  whether  it  was 
defendant's  paramour,  but  thought  so;  and  the  bill  of  exceptions  did  not  show 
that  other  persons  lived  at  said  house  besides  said  paramour;  and  there  was 
evidence  that  defendant  was  in  the  habit  of  driving  out  to  said  house,  and  the 
bill  did  not  negative  this  fact,  there  was  no  error  in  admitting  the  testimony. 
Counts  V.  State,  329. 

16.  Upon  a  prosecution  for  rape,  testimony  that  defendant  made  a  proposi- 
tion to  State's  witness  that  he  would  tell  him  of  a  woman,  not  naming  her,  with 
whom  witness  could  have  sexual  intercourse,  provided  that  witness  would  do  so, 
etc.,  was  not  only  inadmissible  but  injurious  to  the  rights  of  defendant  Schults 
V.  State,  351. 

17.  Upon  a  trial  for  rape,  it  was  error  to  permit  the  State  to  introduce  testi- 
mony that  defendant's  nephew  had  made  to  prosecutrix  a  proposition  of  marriage, 
etc.,  and  that  defendant  had  stated  in  her  presence  and  others  that  when  his 
nephew  married,  he  was  going  to  give  him  the  best  span  of  mules  he  had;  this 
statement  having  been  made  some  time  before  the  birth  of  prosecutrix'  child. 
There  was  no  connection  shown  between  defendant's  said  statement  and  his 
nephew's  proposition  of  marriage.     Id. 

18.  Upon  a  trial  for  a  violation  of  the  local  option  law,  there  was  no  error 
in  excluding  testimony  that  the  defendant  had  refused  to  sell  beer  to  other  parties 
under  similar  circumstances  to  those  detailed  in  the  case  on  trial.  Smart  v. 
State,  373. 

19.  Upon  a  trial  for  sodomy,  the  court  erred  in  not  admitting  the  testimony 
of  the  father  of  the  defendant,  to  the  effect  that  he  was  familiar  with  the  jennet 
in  question  and  her  size;  that  she  was  a  large  jennet;  that  he  knew  the  size  and 
height  of  the  defendant,  and  that  with  his  knowledge  of  these  facts,  the  defend- 
ant could  not  have  copulated  with  said  jennet  standing  on  level  ground.  Richard- 
son V.  State,  391. 

20.  Upon  a  trial  for  sodomy,  there  was  no  error  in  excluding  testimony  of  an 
isolated  circumstance,  of  the  manner  in  which  defendant  had  been  seen  when  rid- 
ing the  jennet  in  question,  where  it  was  not  shown  to  have  been  similar  to  the 
transaction  for  which  defendant  was  being  tried.     Id. 

21.  Upon  trial  for  keeping  open  saloon  on  election  day  where  the  bill  of 
exceptions  failed  to  recite  the  purpose  for  which  defendant  offered  testimony  that 
the  presiding  officer  of  the  election  and  the  sheriff  had  promised  him  immunity 
from  prosecution  and  failed  to  specify  that  these  persons  were  accomplices,  there 
was  no  error  in  refusing  admission  of  the  same ;  nor  was  this  testimony  admissible 
to  show  that  the  saloon  was  not  kept  open  wilfully.     Cranfill  v.  State,  397. 

22.  Upon  trial  for  murder,  after  the  witness  for  the  defendant  had  testified 
to  the  general  reputation  of  the  deceased  as  being  a  quarrelsome  man  and  that  of 
defendant  as  being  a  reasonable  citizen,  it  was  error  to  permit  the  State  on 
cross-examination  to  show  that  the  witness  and  deceased  had  a  quarrel  in  which 
the  son-in-law  of  witness  was  also  involved,  and  to  go  into  details  of  said  quarrel. 
St.  Clair.  V.  State.  479. 

23.  Upon  a  trial  for  murder  where  a  State's  witness  stated  that  she  saw 
defendant  just  before  the  shooting  along  a  certain  fence  where  deceased  then  was, 
and  that  the  defendant  had  a  gun  in  his  hand,  and  the  State's  counsel  thereupon 
asked  the  witness  whether  the  defendant  stooped  as  he  came  along  the  fence  with 
the  gun  in  his  hand,  to  which  question  the  defendant  objected  as  being  leading 
and  suggestive  of  the  desired  answer  that  defendant  was  slipping  up  on  the  de- 
ceased. Held,  in  as  much  as  that  the  fact  that  defendant  was  going  along  the 
fence  in  a  stooping  position  was  clearly  admissible,  and  the  question  did  not 
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necessarily  suggest  an  affirmative  anwer  there  was  no  error.    Moore  y.  State, 

24.  Where  upon  trial  for  murder  a  State*s  witness  was  aslced  whether  he  saw 
a  stranger  stoop  over  the  deceased  and  place  a  pistol  in  the  latter's  pocket  which 
was  answered  in  the  negative,  there  was  no  error.     Id. 

25.  Upon  a  trial  for  murder,  where  testimony  was  introduced  by  the  State  of 
acts  and  conduct  on  part  of  defendant  to  prevent  his  arrest  shortly  after  the 
homicide,  there  was  no  error;  besides  there  was  no  certi6cate  of  the  judge  that 
the  grounds  stated  in  defendant's  bill  of  exceptions  were  true,  nor  did  the  bill 
negative  the  idea  that  what  was  done  by  defendant  was  to  prevent  the  witnen 
from  getting  an  officer  to  secure  defendant's  arrest.     Scott  v.  State,  519. 

26.  Upon  trial  for  passing  a  forged  instrument  where  the  State  resorted  to 
circumstantial  evidence  to  prove  that  the  name  signed  to  the  alleged  forged  m- 
strument  was  fictitious,  it  was  error  to  permit  the  State  to  introduce  testimony 
by  the  tax  collector  that  such  name  did  not  appear  on  his  roll.  Lasister  y.  State, 
532. 

27.  On  a  trial  for  murder  it  was  not  error  to  admit  proof  by  the  State  tliat 
deceased  did  business  with  a  certain  banlc,  the  court  explaining  that  the  bank 
officers  were  not  actuati?d  in  their  testimony  by  their  banking  connections  and 
because  the  deceased  was  not  a  patron  of  their  bank;  to  counteract  a  suggestion 
by  way  of  cross-examination  that  defendant  was  being  prosecuted  by  bankers. 
Newcomb  v.  State,  550. 

28.  In  a  prosecution  for  perjury  it  was  error  to  introduce  in  evidence  cer- 
tified copies  of  proceedings  in  the  commissioners  court  and  the  county  clerk's 
office  of  the  incorporation  of  a  town  of  1,000  inhabitants  or  over,  without  filing 
these  papers  and  giving  notice  of  three  days  as  required  by  statute.  However, 
parol  evidence  showing  actual  user  and  the  recognition  of  the  corporate  exist- 
ence of  such  city  was  admissible.     Lamar  v.  State,  563. 

29.  Where  in  a  prosecution  for  perjury  the  rejected  evidence  oflPered  by  de- 
fendant could  not  prove  otherwise  than  hurtful  to  him,  there  was  no  error.     Id. 

30.  In  a  prosecution  for  perjury  it  was  error  to  admit  testimony  that  wit- 
ness on  several  occasions  had  warned  defendant  about  permitting  gaming  on 
his  premises,  before  tlie  alleged  game  of  cards  which  is  made  the  basis  of  per- 
jury.    Id. 

31.  Where  upon  trial  for  murder  the  State  introduced  the  declaration  of  the 
deceased  that  she  had  been  poisoned  and  that  the  poison  was  put  in  a  syringe 
and  the  defendant  did  it.  which  declaration  was  made  in  defendant's  presence 
there  was  no  error  in  overruling  defendant's  objection  that  the  testimony  was  a 
mere  conclusion  or  opinion  of  the  deceased.  Davidson,  Presiding  Judge,  dissent- 
ing.    Rice  v.  State,  r><59. 

32.  On  a  trial  for  murder  the  court  should  not  have  permitted  the  witness  to 
testify  that  the  deceased  was  a  lady  of  average  intelligence.     Id. 

33.  On  a  trial  for  murder  the  court  did  not  err  in  admitting  testimony  by  the 
State  of  improper  relations  by  defendant  with  the  female  witness  two  years  prior 
to  the  death  of  deceased;  ill  feeling  between  defendant  and  deceased  on  this  ac- 
count having  been  shown.     Davidson,  Presiding  Judge,  dissenting.     Id. 

34.  On  trial  for  murder  it  was  competent  for  the  State  to  show  that  the  wit- 
ness sold  a  pistol  to  a  person  who  acted  together  with  the  defendant  in  the 
homicide,  and  it  made  no  difference  where  he  got  it,  or  w^hetber  he  surrendered  it 
to  the  sheriff  or  the  latter  took  it  from  him.     McKinney  v.  State.  591. 

35.  Upon  trial  for  assault  with  intent  to  murder,  there  was  no  error  In  ex- 
cluding the  testimony  of  defendant's  witness  to  the  effect  that  he  had  l>een  ap- 
proached by  persons  with  a  mes.sage  from  prosecutor  that  if  he  would  pay  him  $50 
or  $60,  he  would  leave  the  country  and  not  testify  against  defendant  This  mat- 
ter could  only  have  been  used  in  the  event  said  Stote's  witness  had  denied  it  first, 
as  a  predicate  for  impeachment.     Brundige  v.  State,  596. 

36.  On  a  trial  of  a  local  option  case  the  State*s  witnesses  had  identified  the 
transaction  charged  in  the  indictment,  and  that  the  stuff  they  drank  was  beer, 
at  least  had  Budweiser  labels  on  the  bottles  and  was  intoxicating,  it  was  error 
to  permit  the  State  that  subsequent  to  the  arrest  of  defendant,  the  State's  wit- 
ness went  into  the  back  room  of  defendant's  place  and  there  found  several 
barrels  of  empty  beer  bottles  with  the  Budweiser  labels,  and  that  some  one 
afterwards  removed  two  barrels  of  beer  from  said  place.  O'Shennessey  v.  State, 
600. 
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37.  Where  on  a  trial  for  marder  the  State's  witness  was  asked  how  high 
up  was  the  blood  on  the  wheel,  and  he  answered  without  objection  that  it  looked 
to  him  that  the  deceased  in  falling  down  slipped  down  on  the  side  of  the  wheel, 
etc.,  there  was  no  error.     Gabler  v.  State,  6^. 

EzamiAlng  Trial  Eyidence.    See  Argument  of  Counsel,  19,  24. 
Exemptions.    See   Interstate  Commerce. 
Exhibiting  Gaining  Table.    See  Gaming,  2,  3,  6. 
Ex  OAoio  Notary  Public.    See  Justice  of  the  Peace. 
Expert  Opinion. 

Where  upon  trial  for  murder  a  State's  witness,  being  a  physician,  had  quali- 
fied himself  as  an  expert,  there  was  no  error  in  admitting  his  opinion  as  to  what 
kind  of  instrument  would  procure  the  character  of  injuries  found  upon  the  head 
of  the  deceased  child.    Tune  y.  State,  445. 

Expert  Witness. 

Where  upon  trial  for  murder  the  State  introduced  testimony  of  two  physicians 
to  give  their  opinion  as  to  the  cause  of  the  death  of  deceased  and  both  attrib- 
uted it  to  strychnine  poisoning,  but  testified  that  they  had  never  before  come  in 
contact  with  a  case  of  strychnine  poison  in  their  practice,  though  both  were  grad- 
uates of  schools  of  medicine  and  had  practiced  a  number  of  years;  that  all  of 
their  knowledge  as  to  strychnine  poison  was  such  as  had  been  acquired  from 
reading  the  books  and  study,  and  from  what  they  had  been  taught  in  school ;  that 
there  was  a  post  mortem  examination  and  strychnine  found  by  them  in  the  stom- 
ach and  rectum  of  deceased.  Held  that  such  witnesses  were  competent  to  testify 
as  experts,  although  they  had  had  no  practical  experience  on  the  subject  of 
inquiry.     Rice  v.  State,  569. 

Explanation  of  Possession. 

Where  on  trial  for  theft  of  a  horse,  the  testimony  showed  that  defendant  joined 
in  the  conversation  of  his  codefendant  in  regard  to  the  ownership  of  the  property, 
and  coincided  with  his  statement  and  that  the  same  were  not  true,  there  was  no 
error  because  the  court's  charge  failed  to  instruct  the  jury  to  acquit  if  defendant 
was  not  called  upon  to  explain  his  possession.     Selph  v.  State,  18. 

Ex  Post  Faoto.    See  District  Court,  Special  Term  of,  2. 

ExtraneoQi  Crimes. 

1.  On  trial  for  theft  it  was  error  to  introduce  evidence  of  a  similar  theft  to 
the  one  on  trial,  where  it  was  not  necessary  to  develop  the  res  gestie,  establish 
system,  or  to  show  the  intent  of  defendant,  these  questions  not  being  controverted. 
Davenport  v.  State,  11. 

2.  Upon  a  trial  for  theft  of  cattle,  it  was  error  to  permit  the  introduction  of 
testimony  showing  other  and  different  thefts,  in  no  way  connected  with  the  theft 
in  question,  or  illustrating  the  intent  of  defendant  or  showing  system.  Bryan  v. 
State.  200. 

3.  Upon  trial  for  theft  of  cattle,  it  was  error  to  permit  the  introduction  of 
testimony  showing  various  other  thefts,  disassociated  from  and  entirely  inde- 
pendent of  the  transaction  with  which  defendant  stood  charged;  as  no  evidence 
was  germane  to  the  case  on  trial  unless  it  threw  some  light  upon  defendant's 
guilt  or  innocence.     Id. 

4.  On  a  trial  for  a  violation  of  the  local  option  law  where  the  evidence  did 
not  show  whether  the  purchase  was  made  from  the  defendant  in  person;  where 
there  was  no  connection  shown  between  the  transactions  for  which  defendant 
was  being  tried  and  those  testified  to  by  the  State's  witness,  and  which  were  at 
different  times  and  places,  nor  whether  the  liquor  sold  at  the  tin^e  alleged  was  of 
the  same  character  as  that  to  which  the  witness  testified,  there  was  error  in  ad- 
mitting testimony  of  this  character.     Swalm  v.  State,  241. 

5.  Upon  a  trial  for  theft  of  cattle,  it  was  error  to  charge  the  jury  that  the 
State  had  introduced  evidence  tending  to  prove  the  theft  of  other  property  than 
that  alleged  in  the  indictment  to  have  been  stolen  at  the  same  time  and  place,  etc. 
Mickey  v.  State,  255. 

Vol.  49  Crim.- 
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6.  Upon  a  trial  for  a  violation  of  the  local  option  law.  testimony  that  an- 
other party  had  a  transaction  with  the  defendant,  which  looked  sospicioufl  twt 
was  not  similar  to  the  tranaacticm  proven  in  the  case,  was  inadmissible.  Lane  v. 
State,  335. 

7.  Upon  trial  for  murder  it  was  error  on  cross-examination  by  the  State,  to 
require  defendant  to  testify  that  about  twenty  years  before  this  trial  he  was 
tried  in  the  State  of  Mississippi  before  an  examining  court  on  a  charge  of  mur- 
der.    Ware  v.  State,  413. 

8.  Where  the  indictment  for  perjury  was  based  on  the  fact  that  defendant 
swore  that  he  was  not  present  at  a  game  of  cards  played  on  the  24th  of  June, 
1905,  at  a  certain  place,  it  was  error  for  the  State  to  introduce  evidence  of  an- 
other game  of  cards  at  the  same  place  by  other  parties  which  defendant  should 
have  seen,  but  which  took  place  subsequent  to  the  game  charged  in  the  indictmoit, 
and  which  did  not  serve  to  show  intent  or  shed  any  light  on  the  transaction 
charged  against  defendant     Lamar  v.  State,  563. 

Falie  Swearing.    See  Accomplice,  11;  Charge  of  Court,  21,  36;  Justice  of  the 
Peace;  Statutory  Oath. 

1.  Upon  a  trial  for  false  swearing  to  an  affidavit  in  procuring  marriage  license, 
it  was  sufficient  to  establish  the  oath  taken  and  what  was  sworn  as  a  predicate 
for  perjury  or  false  swearing,  by  one  witness;  and  the  statute  only  requires  two 
witnesses  to  prove  the  falsity  of  the  alleged  false  swearing;  and  while  the  clerk's 
testimony  who  swore  defendant  to  the  affidavit  was  not  very  distinct,  yet  in 
connection  with  the  other  evidence  it  was  sufficient  to  show  that  defendant  made 
t^e  affidavit.    Adams  v.  State,  361. 

2.  Where  upon  trial  for  false  swearing,  the  indictment  contained  three  assign- 
ments for  false  swearing,  all  of  which  are  treated  as  one  assignment,  it  was 
incumbent  on  the  State  to  prove  the  falsity  of  all  the  facts  stated  in  the  affidavit 
upon  which  the  assignments  were  predicated;  and  where  the  State  made  such 
proof,  there  was  no  error  to  submit  the  whole  affidavit  containing  the  different 
assignments  of  perjury  together;  and  if  the  evidence  showed  that  the  State 
proved  them  to  be  false  by  two  witnesses,  or  one  witness  strongly  corroborated 
by  other  testimony,  the  case  was  made  out  for  the  State.     Id. 

3.  On  a  trial  for  false  swearing,  where  the  evidence  showed  that  the  affidavit 
to  procure  a  marriage  license  and  upon  which  the  prosecution  was  based,  was 
introduced  in  evidence;  and  the  false  oath  related  to  something  past  or  present, 
it  afforded  the  basis  of  false  swearing,  and  it  was  not  necessary  that  it  be  on  a 
material  question  as  in  perjury;  and  there  was  nothing  in  the  contention  that 
the  female  described  in  the  affidavit  had  no  one  authorized  to  consent  to  her 
marriage  to  defendant.     Wilson  v.  State,  496. 

4.  Where  upon  a  trial  for  false  swearing,  the  evidence  showed  that  the  female 
named  in  the  alleged  false  affidavit  was  under  18  years  of  age  when  the  defendant 
made  said  affidavit  to  procure  marriage  license,  and  defendant  must  have  known 
this  fact  at  the  time,  the  conviction  for  false  swearing  was  sustained.     Id. 

Filing  of  Information. 

Where  the  information  bore  the  words,  "Filed  August  15,  1905.  R.  L.  Rogers. 
County  Clerk,"  and  was  presented  by  the  proper  officer  in  the  proper  court,  the 
same  was  sufficient     Bennett  v.  State,  294. 

Force.     See  Aggravated  Assault,  3;   Assault  with   Intent  to  Commit   Rape,  3; 

Charge  of  Court,  42;  Manslaughter,  4,  5;  Rape,  2;  Self-Defense,  5;  Want  of 

Consent. 
On  a  trial   for  burglary,  a  charge  which  failed  to  define   the  term   force   in 
defining  the  term  entry  and  authorizing  conviction  for  entering  the  house  allied 
to  have  been  burglarized,  was  insufficient.     Watson  v.  State,  371. 

Foxoe  Authorized  in  Ejecting  Intruder  From  One's  Premises. 

If  A  goes  to  the  house  of  B,  with  an  open  knife  in  his  hand  and  curses  and 
abuses  B  in  his  own  house  no  matter  what  about,  B  has  a  right  to  request  him 
to  leave  his  house.  If  B  apprehends  danger  from  A  in  insisting  on  his  rights,  it 
is  B's  privilege  to  arm  himself  and  go  with  A  and  demand  that  A  do  leave,  and 
if  under  such  circumstance  A  refuses  to  leave  and  draws  a  deadly  weapon  on  B, 
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puts  his  life  or  person  in  danger  of  serious  bodily  harm,  B  has  a  right  to  defend 
himself.  See  opinion  for  charges  requested  embracing  the  above  proposition  which 
should  have  been  given.    Brooks,  Judge,  dissenting.     Yantis  v.  State,  400. 

Forgery.  See  Bill  of  Sale;  Charge  of  Court,  35;  Circumstantial  Evidence,  5; 
Comparison  of  Signatures;  Confession,  10;  Continuance,  11;  Defendant's 
Failure  to  Testify,  3 ;  Name  of  Defendant ;  Variance,  1,  6,  7,  10. 

1.  An  instrument  which  by  its  tenor  is  a  complete  and  valid  instrument  is  the 
subject  of  forgery,  whether  the  Board  of  Trustees,  had  ever  taken  proper  action 
thereon  or  not,  or  whether  it  was  actionable  in  a  civil  proceeding  or  not.  Hen- 
derson, Judge,  dissenting.    Tracy  v.  State,  37. 

2.  Under  article  533,  Penal  Code,  which  provides  that  the  signature  In  forgery 
when  made  otherwise  •than  by  writing  must  he  made  to  resemble  manuscript,  evi- 
dence that  the  signature  as  stated  was  not  in  writing  and  did  not  resemble  manu- 
script but  was  printed  in  bold  type,  does  not  sustain  a  conviction  for  forgery,  and 
might  sustain  one  for  swindling.     Heath  v.  State,  40. 

8.  On  trial  for  passing  a  forged  instrument,  to  wit:  a  receipt  where  the  evi- 
dence showed  that  the  receipt  upon  its  face  showed  that  it  was  given  before  the 
merging  of  the  indebtedness,  for  which  it  purported  to  have  been  given,  into  a 
note  and  afterwards  into  a  judgment,  and  that  it  could  not  possibly  oft-Bet  the 
judgment  or  the  note,  and  that  therefore  it  could  not  affect  the  property  rights 
of  the  parties  and  could  not  be  a  subject  for  forgery  the  conviction  could  not  be 
sustained.  The  allegations  in  the  indictment  did  not  comply  with  the  law  in 
charging  this  offense.     Knezek  v.  State,  157. 

Former  ConYlotion. 

1.  Where  on  trial  for  assault  with  intent  to  murder,  the  evidence  showed  that 
defendant  in  one  transaction  made  an  assault  upon  his  wife  by  throwing  an 
orange  at  her,  by  choking,  by  cutting  her  clothes  off  her  person,  and  by  drawing 
a  stick,  which  was  a  deadly  weapon,  upon  her;  and  defendant  interposed  bis  plea 
of  former  conviction  upon  information  for  aggravated  assault  of  the  same  trans- 
action it  was  error  for  the  court  not  to  sustain  said  plea,  as  the  State  could 
carve  but  once.     Paschal  v.  State,  111. 

2.  On  trial  for  selling  intoxicating  liquor  to  a  minor,  where  the  evidence 
showed  that  defendant  had  been  previously  convicted  Jor  violating  the  local  option 
law  on  the  identical  facts,  and  where  he  pleaded  former  conviction,  which  plea 
was  stricken  out,  the  record  showing  that  local  option  law  was  in  effect  Held 
that  the  local  option  law  superseded  all  other  laws  involving  the  sale  of  intoxicat- 
ing liquors  within  the  prohibited  territory,  and  included  the  sale  to  minors,  and 
that  the  ruling  of  the  court  striking  out  the  plea  of  former  conviction  was 
error.    Tompkins  v.  State,  154. 

3.  If  defendant  had  filed  a  plea  of  former  conviction  showing  that  another 
person  had  been  convicted  for  the  same  offense,  the  latter  could  not  have  operated 
in  favor  of  defendant;  besides  this  matter  was  .brought  up  in  a  motion  to 
quash  the  information  and  could  not  be  considered  in  that  form.  Craig  v.  State, 
205. 

Former  Jeopardy. 

1.  As  a  general  rule  the  plea  of  former  Jeopardy  should  contain  the  pleadings 
and  judgment,  and  should  state  with  sufficient  fullness  those  matters  in  order  to 
identify  the  case  on  trial  with  that  previously  tried  as  being  the  same  transaction 
or  the  identical  offense.  However,  this  is  not  required  unless  it  is  the  identical 
case  on  which  the  second  trial  is  had.     Vela  v.  State,  588. 

2.  Where  the  prosecution  is  under  the  identical  indictment  on  which  the 
former  trial  is  had,  the  pleadings  and  judgment  are  all  part  and  parcel  of  the 
record  and  before  the  'court  and  need  not  be  specially  set  out  in  the  plea.     Id. 

3.  Where  a  judgment  discharging  the  jury  was  entered  in  D  County  and  the 
case  was  afterwards  transferred  on  change  of  venue  to  N  County,  it  was  not  a 
final  judgment  but  an  interlocutory  one,  nor  was  it  a  collateral  proceeding;  all 
the  parties  to  said  judgment  being  parties  to  the  trial  in  N  County  under  the 
same  indictment    Id. 

4.  In  pleas  of  this  character  the  statutes  have  not  provided  as  to  the  time  or 
order  of  filing  the  same ;  nor  is  a  bill  of  exceptions  necessary  to  preserve  it    Id. 
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5.  Where  appellant  was  indicted  in  one  county  and  his  case  was  transferred  od 
change  of  venue  to  another  county  after  the  jury  failed  to  agree  and  were  dis- 
charged by  the  court  in  fhe  absence  of  the  defendant  and  his  counsel,  and  appel- 
lant filed  his  plea  of  former  jeopardy  setting  up  the  facts  in  regard  to  the  former 
trial,  which  was  stricken  out  on  motion  of  the  State  because  a  copy  of  the  judg- 
ment discharging  the  jury  was  not  made  an  exhibit.  Held  error,  although  said 
judgment  recited  that  appellant  and  his  counsel  were  present  and  consented  to 
the  discharge  of  the  jury.     Id. 

Fraudulent  Intent. 

1.  On  a  trial  for  burglary,  where  there  was  evidence  that  defendant  had  been 
requested  by  another  to  enter  the  house  for  the  purpose  of  sleeping  therein  and 
without  fraudulent  intent,  or  of  going  into  said  house  to  get  quilts  or  bedding  to 
sleep  thereon,  it  was  error  for  the  court  to  so  frame  his  charge  as  to  throw  the 
burden  upon  defendant  and  require  of  him  to  show  affirmatively  that  he  went 
into  said  house  for  the  sole  purpose  of  sleeping  therein,  or  getting  quilts  to  do  so. 
The  State  must  prove  beyond  a  reasonable  doubt  that  the  defendant  entered  said 
house  with  the  fraudulent  intent  of  committing  theft,  or  else  he  was  not  guilty. 
Bird  V.  State,  96. 

2.  Under  article  856,  Penal  Code,  the  essential  elements  of  robbery  consist  of 
force  or  violence,  fraudulent  intent  to  appropriate  the  property  taken  from  the 
party  assaulted,  and  that  the  property  taken  must  belong  to  one  other  than  the 
taker,  and  if  the  taker  at  the  time  believed  the  thing  taken  was  his  own  the 
offense  would  not  be  robbery.     Glenn  v.  State,  349. 

3.  Upon  a  trial  for  theft  where  the  evidence  showed  that  the  coat  alleged  to 
have  been  stolen  was  taken  by  defendant  and  worn  to  a  party  and  left  at  a 
neighbor's,  with  declarations  by  defendant  that  the  same  belonged  to  P.  and  he 
was  going  to  try  and  buy  it  from  him;  that  some  time  thereafter  def^idant  told 
P.  that  he  had  taken  the  coat,  and  that  the  rats  had  eaten  it  up,  and  P.  insisted 
that  he  must  account  for  the  coat,  and  defendant  told  him  where  it  was  and  that 
he  merely  wore  it  to  the  party,  etc.,  it  was  error  to  have  refused  a  requested 
charge  that  if  the  taking  of  the  coat  was  for  a  mere  temporary  use  with  no 
purpose  of  permanently  appropriating  it,  to  acquit.    Gain  v.  State,  860. 

Fraudnlent  Taking. 

On  a  trial  for  receiving  stolen  horses  and  mules  where  the  court  charged 
on  receiving  stolen  property  and  omitted  therein  that  the  receiving  must  be 
unlawful  and  fraudulent,  but  charged  such  to  be  the  law  in  other  portions  of 
his  charge,  there  was  no  error.     Sexton  v.  State,  253. 

Frandnlently  Disposing  of  Mortgaged  Property.   See  Limitation,  1« 

Freeholder.    See  Jury  and  Jury  Law,  1. 

Gaming.    See  Evidence,  30;  Indictment,  12;  Private  Residence,  1,  2. 

1.  See  opinion  for  facts  held  insufficient  to  sustain  a  conviction  for  playing 
or  betting  at  a  game  of  cards.     Abies  v.  State,  292. 

2.  Where  upon  a  trial  for  exhibiting  a  gaming  table  and  bank,  the  evidence 
raised  the  issue  as  to  whether  defendant  had  knowledge  that  table  fees  were  bet  or 
wagered  on  a  certain  pool  table  owned  by  defendant  and  the  court  in  his  general 
charge  instructed  the  jury  that  if  they  believed  that  table  fees  were  bet,  etc.,  to 
convict,  and  failed  to  charge  upon  knowledge  of  defendant,  it  was  error  to  refuse 
a  requested  charge  that  defendant  must  have  known  of  such  bet  being  made,  and 
to  have  permitted  the  same  before  he  could  be  convicted.  Distinguishing  Mayo 
V.  State,  11  Texas  Ct.  Rep.,  130.     Berry  v.  State,  376. 

3.  Where  upon  trial  for  exhibiting  a  gaming  table,  the  evidence  showed  that 
the  State's  witnesses  frequently  played  on  the  pool  table  owned  by  defendant,  and 
the  loser  of  the  game  paid  the  table  fees  to  him,  and  defendant  did  not  deny  the$se 
statements,  his  knowledge'  that  games  of  chance  were  being  played  upon  this  table 
were  circumstantially  established,  although  no  one  testified  positively  to  such 
knowledge.     Moore  v.  State,  378. 

4.  Upon  a  trial  for  gaming  at  a  place  commonly  resorted  to  for  that  purpose, 
where  the  evidence  showed  that  the  playing  of  the  cards  took  place  in  a  tent  which 
was  occupied  by  defendant  and  his  family  as  a  private  residence,  and  it  was  not 
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shown  that  the  tent  was  commonly  resorted  to  for  the  purpose  of  gaming,  there 

being  but  one  game  played,  a  conviction  was  not  authorized.     Spencer  v.  State. 

382. 

5.  Upon  a  trial  for  gaming  at  a  place  not  a  private  residence  then  occupied  by 
a  family,  where  the  evidence  showed  that  said  place  had  been  a  private  residence, 
but  was  not  such  at  the  time  of  the  alleged  offense,  and  that  the  place  had  been 
abandoned  as  a  home,  and  no  family  was  living  there  at  said  time,  and  that  there 
was  no  one  there  except  two  boys,  sons  of  the  father  who  had  abandoned  the 
place  and  had  moved  to  another.  Held,  that  the  former  place  where  the  gaming 
occurred  was  not  a  private  residence  occupied  by  a  family,  and  the  offense  was 
complete  under  the  statute.     McGollum  v.  State,  383. 

6.  Upon  a  trial  for  exhibiting  a  gaming  table  and  bank,  for  the  purpose  of 
gaming,  where  the  evidence  showed  that  the  pool  hall  and  pool  table  had  been 
leased  by  the  defendant  to  another,  during  the  month  in  which  the  playing 
occurred;  that  defendant  was  not  in  charge  of  the  pool  table  or  the.  pool  hall: 
that  he  handed  the  table  fees,  which  had  been  previously  handed  him  by  one  of 
the  players,  to  the  clerk  or  his  lessee;  that  he  was  in  no  way  connected  with 
the  game,  or  exhibiting  the  gaming  table  and  bank,  the  same  was  insuflScient  to 
sustain  a  conviction.     Moore  v.  State,  411. 

7.  Where  upon  trial  of  defendant  charging  him  with  permitting  gaming  in  a 
house  under  his  control,  the  evidence  showed  but  one  occasion  of  gaming  and 
there  was  no  proof  that  be  authorized  or  permitted  gaming  in  the  house  under 
his  control,  but  that  his  testimony  excluded  this  fact,  the  evidence  was  not 
sufficient  to  sustain  the  conviction.     Brown   v.   State,  419. 

8.  Where  a  complaint  was  brought  under  article  379,  Penal  Ck)de,  as  amended 
by  the  Acts  of  the  Twenty-seventh  Legislature,  page  26,  it  was  sufficient.  It  is 
an  offense  to  play  cards  even  without  betting  at  any  place  except  at  a  private 
residence  occupied  by  a  family.     Lamar  v.  State,  563. 

Gift.    See  Charge  of  Court,  53. 

Giying  Away  Intoxicating  Liquor  on  Election  Day.     Bee  Election  by  State,  3 ; 
Information,  1,  2. 

Good  7aith.     See  Abandonment  of  Difficulty. 

Grand  Jury.    See  Challenge  to  the  Array ;  Indictment,  3,  7 ;  Practice  In  District 
and  County  Court,  2. 

1.  A  grand  jury  has  a  right  to  take  a  recess  under  the  terms  of  the  statutes 
for  the  time  prescribed  thereby,  and  where  the  recess  is  for  a  longer  time  it 
must  be  done  under  the  authority  of  the  court  Where  a  grand  jury  recessed 
from  May  27  until  the  19th  of  Jjine  following  by  authority  of  the  court  entered 
on  the  minutes  of  the  court,  there  was  no  error.     Ex  parte  Love,  475. 

2.  By  the  terms  of  the  Constitution  a  grand  jury  is  composed  of  twelve  men, 
no  more  and  no  less;  and  an  indictment  presented  by  a  grand  jury  composed  of 
any  other  number  is  a  nullity  and  incapable  of  conferring  jurisdiction  upon  any 
court  in  this  State,  and  objections  to  such  indictment  are  fundamental  and 
jurisdictional,  and  available  at  any  time  with  or  without  exception;  and  even 
a  conviction  under  such  illegal  indictment  can  be  set  aside  under  proceeding  of 
writ  of  habeas  corpus.  But,  nine  members  of  the  grand  jury  may  return  a 
bill.    Id. 

3.  The  rule  Is  that  neither  the  grand  jury  nor  the  court  can  excuse  a  member 
of  the  grand  jury  after  it  has  been  legally  organized,  and  the  power  of  the 
district  court  is  limited  to  a  discharge  of  the  entire  grand  jury.     Id. 

4.  Where  a  grand  jury  of  twelve  men  was  empaneled  and  thereafter  under 
the  order  of  the  court  recessed  for  several  weeks,  and  only  eight  jurors  reassem- 
bled the  others  being  detained  by  reason  of  swollen  streams  and  one  of  them  on 
account  of  sickness,  the  court  had  no  power  to  discharge  said  sick  juror  and 
empanel  another  to  take  his  place.     Id. 

5.  Where  the  court  discharged  a  grand  juror  on  account  of  sickness  and 
empaneled  another  person  in  his  stead  to  act  with  the  balance  of  the  grand  jury, 
and  such  person  was  only  with  the  grand  jury  from  three  to  five  minutes  and 
no  case  was  considered  or  discussed  and  no  action  taken  by  vote  or  otherwise 
before  such  person  was  discharged  from  the  grand  jury;  and  a  quorum  of  the 
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regular  grand  jury  thereafter  indicted  defendant  for  a  Tiolation  of  the  local 
option  law.  Held,  that  the  empaneling  and  discharge  of  said  person  did  not 
aifect  the  action  of  the  regular  constituted  grand  jury,  and  that  the  indictment 
returned  against  defendant  was  properly  returned  and  filed.     Id. 

6.  Where  the  record  showed  that  a  private  prosecuting  attorney  was  before 
the  grand  jury  during  the  investigation  of  the  accusation  against  appellant  and 
conducted  the  examination  of  the  witnesses,  but  was  not  present  with  the  grand 
jury  at  the  time  they  were  deliberating  upon  the  bill  against  appellant,  and  that 
said  attorney  did  not  advise  the  finding  of  the  bill  and  made  no  comments  upon 
the  evidence,  there  was  not  sufilcient  ground  to  authorize  the  setting  aside  of  the 
indictment.     McElroy  v.  State,  604. 

Habeas  Corpus.  See  Bail;  Discharge  of  Fine;  District  Court,  Special  Term 
of,  1-3. 
The  writ  of  habeas  corpus  can  not  be  uselS  to  try  a  violation  of  the  law  as  an 
original  proceeding  in  the  Court  of  Criminal  Appeals,  to  ascertain  the  guilt  or 
innocence  of  a  party  on  an  indictment  charging  him  to  be  a  traveling  physician 
without  license.     Ex  parte  Kent,  32. 

Harmless  Error.     See  Argument  of  Counsel,  10 ;  Leading  Questions,  3 ;  Reputation 
of  Deceased. 

1.  Where  on  trial  for  abortion  the  jury  could  only  predicate  their  verdict  on 
the  testimony  with  reference  to  the  application  of  a  metallic  instrument  to  the 
prosecutrix,  it  was  harmless  error  for  the  court  to  charge  on  the  question  of 
external  violence.     Reum  v.  State,  125. 

2.  Where  on  trial  for  perjury,  the  court's  charge,  although  subject  to  criticism, 
was  given  in  favor  of  defendant  authorizing  the  jury  to  acquit  him  on  the  state 
of  facts  therein  presented,  the  error,  if  any,  was  harmless.  Hambrigbt  v  State, 
162. 

3.  On  a  trial  for  murder,  where  the  court  charged  that  it  was  adequate  cause 
to  reduce  the  homicide  to  manslaughter,  if  the  evidence  showed  that  there  was  a 
serious  personal  conflict  by  which  great  injury  was  inflicted  upon  the  person  of 
defendant  by  deceased  with  a  knife,  etc.,  but  the  record  showed  that  there  was 
only  a  slight  wound  inflicted. by  deceased  upon  the  defendant.  Held  while  such 
charge  was  not  authorized,  yet  in  connection  with  the  previous  charge  of  the 
court,  and  in  as  much  as  it  enlarged  his  right  of  defense  of  manslaughter,  the 
error  was  harmless.     Goodman  v.  State,  185. 

4.  Upon  a  trial  for  a  violation  of  the  local  option  law  where  evidence  was  ad- 
mitted over  the  objections  of  defendant  that  the  defendant's  witness  had  been 
several  times  arrested  for  gaming,  the  same  not  involving  moral  turpitude,  the 
error  was  harmless.     Henderson  v.  State,  269.. 

5.  Upon  trial  for  adultery,  it  was  error  to  admit  evidence  that  defendant 
asked  witness  to  go  on  his  bond  in  another  county,  and  that  witness  did  not  know 
what  the  bond  was  for,  etc. ;  but  in  as  much  as  that  the  bill  of  exceptions  does  not 
show  that  this  testimony  was  of  a  character  to  have  injured  defendant,  the  error 
was  harmless.    Counts  v.  State,  329. 

6.  Where  on  a  trial  for  murder  a  dispute  arose  between  the  attorneys  with 
reference  to  the  introduction  of  testimony  as  to  the  character  of  defendant  for 
truth  and  veracity,  and  that  the  court  did  not  agree  with  the  attorneys  for  the 
State  on  the  point  at  issue,  and  so  stated  before  the  jury,  such  a  dispute  although 
improper  was  harmless  error.     NewcomB  v.  State,  550. 

7.  On  a  trial  for  murder  it  was  not  reversible  error  for  the  court  to  refuse 
to  admit  testimony  for  defense  that  deceased  told  witness  a  short  time  before  her 
death  that  she  was  seized  with  a  fit  and  fell  on  the  floor  and  knocked  some  of 
her  teeth  out;  as  the  rejection  of  such  testimony  was  not  of  that  material 
character  as  of  itself  to  call  for  a  reversal.     Rice  v.  State,  569. 

8.  On  a  trial  for  murder  where  the  testimony  in  the  impeachment  of  a  witness 
was  not  liable  to  be  used  by  the  jury  for  any  other  purpose,  there  was  no 
necessity  for  the  court  to  so  limit  it  in  his  charge  to  the  jury;  especially  where 
such  testimony  was  not  calculated  to  be  appropriated  by  the  jury  as  a  criminative 
fact  against  appellant.    Id. 
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0.  Where  in  a  prosecution  for  theft  defendant  on  crofNs-examination  was  asked 
whether  he  stole  a  coat  from  a  certain  person  at  a  certain  time,  and  whether 
he  remembered  what  be  stole  the  last  two  times  he  was  sent  to  jail,  and  he  replied 
that  he  never  stole  anything,  there  was  no  error  although  the  method  of  examina- 
tion was  improper.     Harding  v.  State,  601. 

10.  While  it  was  not  a  proper  method  of  examination  to  ask  a  witness 
whether  appellant  swapped  them  a  farewell  for  a  horse;  it  was  evidently  a  piece 
of  pleasantry  not  calculated  to  injure  appellant's  rights.     Id. 

Hearsay  Erldence. 

1.  On  trial  for  burglary  the  fact  that  a  small  plug  of  tobacco  had  been  found, 
but  not  identified  as  the  tobacco  taken  from  the  burglarized  house  was  hearsay 
testimony.     Caddell  v.  State,  133. 

2.  On  a  trial  for  burglary,  evidence  that  several  pounds  of  tobacco  was  found 
in  the  defendant's  bed,  between  the  mattresses,  not  identified  in  any  way  to 
connect  this  tobacco  with  that  which  was  stolen,  was  hearsay  evidence  and 
inadmissible.    Brooks,  Judge,  dissenting.     Id. 

3.  Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  evidence 
showed  that  the  prosecutor  was  seen  coming  out  of  defendant's  store,  and  then 
had  a  conversation  with  another  State's  witness,  who  asked  him  what  he  did  with 
the  whisky  he  got,  and  that  thereupon  the  witness  got  the  whisky,  etc.,  all  of 
which  was  in  the  absence  of  defendant,  the  same  was  hearsay  and  inadmissible. 
Marks  v.  State,  274. 

4.  On  trial  for  wilfully  obstructing  a  public  road  it  was  error  to  permit  a 
witness  to  testify  that  the  road  was  a  public  road,  he  not  having  been  present 
and  knowing  nothing  of  the  establishment  of  the  same  of.  his  own  knowledge. 
This  was  not  the  best  evidence  and  the  same  was  hearsay.    Isham  v.  State,  324. 

Householder.    See  Jury  and  Jury  Law,  1. 

Husband  and  Wife.  See  Argument  of  Counsel,  12 ;  Bill  of  Exceptions,  19 ; 
Res  Gest»,  4. 
Upon  a  trial  for  murder  where  upon  request  of  defendant's  counsel  the  jury 
was  retired  and  the  judge  presiding  passed  upon  the  admissibility  of  the  testi- 
mony of  a  State's  witness,  who  claimed  to  be  defendant's  wife,  and  it  developed 
that  defendant  had  never  been  divorced  from  his  first  wife  to  whom  he  was 
legally  married,  there  was  no  error  in  the  court  hearing  the  testimony  of  said 
first  wife  as  to  her  marriage  to  the  defendant;  besides,  if  error,  said  fact  was 
established  by  other  testimony,  and  all  of  said  testimony  on  this  point  was  never 
introduced  before  the  jury,  but  was  admitted  before  the  judge  in  absence  of 
the  jury;  and  there  was  no  error  in  afterwards  admitting  to  the  jury  the 
testimony  of  said  witness  with  whom  the  defendant  was  living  at  the  time 
of  the  homicide  and  who  was  not  his  wife  in  law.  Following  Moore  v.  State, 
67  Law.  Rep.  Ann.,  499.    Young  v.  SUte,  207. 

Identlfloatlon.     See  Argument  of  Counsel,  15;  Local  Option,  5;  Theft  of  Horse. 

1.  Where  on  trial  for  theft  of  a  horse,  the  witness  described  defendant  suf- 
ficiently to  connect  him  up  with  a  description  given  by  other  witnesses  there 
was  sufficient  testimony  of  identity  to  render  the  same  admissible  before  the  jury. 
Selpb  V.  State,  1& 

2.  Where  upon  motion  for  new  trial  to  set  aside  a  conviction  for  a  violation  of 
the  local  option  law,  the  accompanying  affidavit  and  other  evidence  on  said  motion 
disclosed  the  fact  that  the  prosecutor  was  clearly  wrong  in  bis  identity  of  the 
defendant,  the  motion  should  have  been  granted.     Green  v.  State,  204. 

3.  See  opinion  for  facts  which  appellant  contends  are  not  sufficient  to  identify 
him  as  the  seller  of  the  whisky ;  but  upon  which  the  court  expresses  no  opinion. . 
Leach  v.  State,  264. 

4.  Upon  trial  for  theft  of  a  horse  where  the  State's  witnesses  merely  stated  in 
general  terms  that  they  were  working  at  the  convict  camp,  guarding  convicts  and 
while  there  knew  defendant,  there  was  no  force  in  the  objection  that  defendant 
had  not  been  placed  on  the  stand  as  a  witness  in  order  to  show  this  matter.  Be- 
sides the  bill  of  exceptions  failed  to  show  that  defendant  was  an  ex-county  con- 
vict; the  question  was  simply  one  of  identity.     Hammock  v.  State,  470. 


Digitized  by  LjOOQ IC 


696  Index. 

Identity.    See  Evidence,  13,  14. 

Ignorance  of  the  Law. 

On  a  trial  for  a  violation  of  the  local  option  law  there  was  no  error  to 
exclude  the  testimony  offered  by  defendant  that  be  was  told  by  others  that  the 
only  way  to  get  the  package  out  of  the  express  office  was  to  get  an  order  for 
it,  unless  he  simply  furnished  the  money  to  the  party  to  whom  he  gave  the 
order  to  pay  the  same  out  for  defendant.    McNeely  v.  State,  286. 

Impeaoliment. 

1.  Upon  a  trial  for  rape  where  the  State  had  laid  a  predicate  to  impeach  de- 
fendant and  during  the  introduction  of  its  evidence  in  rebuttal  to  the  testimony 
of  the  defendant,  introduced  said  impeaching  testimony,  completely  impeaching 
defendant's  statement  made  on  the  witness  stand  with  reference  to  a  conversation 
had  with  said  impeaching  witness ;  it  was  error  to  thereupon  refuse  the  defendant 
to  prove  his  general  reputation  for  truth  and  veracity  on  account  of  its  being 
in  sur-rebuttal.     Swain  v.  State,  86  S.  W.  Rep.,  335.     Neill  v.  State,  219. 

2.  On  a  trial  for  burglary .  where  an  accomplice  testified  on  cross-examination 
by  the  defendant  that  he  had  not  been  promised  immunity,  and  there  was  no 
effort  on  the  part  of  the  defense  to  contradict  this  in  any  way,  it  was  error 
to  admit  testimony  on  the  part  of  the  State  in  corroboration  of  the  accomplice's 
testimony  that  he  had  made  similar  statements  to  the  grand  jury  and  district 
attorney.     Green  v.  State,  238. 

3.  Upon  a  trial  for  robbery  where  the  impeaching  evidence  was  not  of  such 
nature  that  it  might  mislead  the  jury  into  convicting  for  another  offense,  or  bring 
about  an  increased  punishment  and  could  not  injuriously  affect  defendant,  and 
such  evidence  of  general  reputation  could  only  affect  the  State's  witness,  there 
was  no  error  in  refusing  a  special  charge  to  limit  said  testimony  to  the  purpose 
of  impeachment.    Harris  v.  State,  338. 

Impeachment  of  Witness.      See    Bill    of    Exceptions,    21;    Harmless    Error,  8: 
Opinion  of  Witness,  4. 

1.  On  a  trial  for  murder,  a  defendant's  witness  was  interrogated  on  cross- 
examination  about  matters  not  brought  out  by  the  defense,  and  who  denied  making 
the  imputed  statement;  whereupon  the  State  placed  witnesses  on  the  stand  to 
show  that  the  first  witness  made  the  various  statements  inquired  about.  Held 
error,  as  said  defendant's  witness  became  a  State's  witness  in  regard  to  the  new 
matter  elicited,  and  having  denied  the  statements  imputed  to  him,  could  not  be 
impeached  by  the  State.     Casey  v.  State,  174. 

2.  Where  in  a  prosecution  for  a  violation  of  the  local  option  law  it  was  dis- 
closed that  the  State's  witness  expected  to  get  paid  in  witness  fees  where  convic- 
tions were  obtained,  and  that  he  had  appeared  before  a  grand  jury  and  had 
given  testimony  upon  which  several  indictments  had  been  returned  charging 
violations  of  the  local  option  law,  it  was  error  not  to  have  permitted  defendant 
to  interrogate  witness  as  to  an  affidavit  he  made  before  a  notary  public  to  the 
effect  that  he  had  not  at  any  time  purchased  any  intoxicating  liquor  from  the 
parties  who  were  indicted  under  his  testimony.     Randell  v.  State,  261. 

3.  Upon  a  trial  for  murder  it  was  error  to  permit  the  State  to  impeach  its 
witness  who  had  simply  failed  to  testify  to  a  fact  for  the  State,  but  who  had  not 
deceived  the  State's  attorney  as  to  what  his  testimony  would  be;  and  who  had 
notified  him  that  his  statement  made  before  the  grand  jury  to  the  effect  that 
defendant  had  stated  to  witness  he  would  have  shot  deceased  again  and  killed 
him  if  his  pistol  had  not  snapped,  was  a  mistake,  and  who  testified  on  the  trial 
that  defendant  had  made  no  such  statement.     Ware  v.  State,  413. 

4.  Upon  a  trial  for  assault  with  intent  to  murder  it  was  not  competent  for  the 
defendant  to  lay  a  predicate  for  impeachment  of  State's  witness  upon  a  collat- 
eral issue,  to  wit:  that  the  witness  denied  that  he  had  stolen  a  watch;  and  then 
attempt  to  contradict  this  testimony  by  another  witness,    Brundige  v.  State,  596. 

Impeaching  Testimony. 

1.  Upon  a  trial  for  aggravated  assault  there  was  no  error  in  refusing  im- 
peaching testimony  of  prosecutrix'  brother-in-law  who  had  not  been  used  as  a 
witness  by  either  side:  besides  the  object  or  purpose  of  this  testimony  was  not 
stated  in  defendant's  bill  of  exceptions.    Chambless  v.  State,  354. 
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2.  Upon  trial  for  murder,  where  the  defen3e  had  laid  a  predicate  to  impeach  a 
State's  witness  to  the  eifect  that  he  kept  on  piling  cotton  stalks  and  burning  them 
while  the  shooting  was  going  on,  whereas  on  the  trial  he  denied  this  statement, 
it  was  error  to  permit  the  State  on  cross-examinal:ion  of  the  impeaching  witness 
to  bring  out  all  the  details  in  regard  to  the  difficulty  between  deceased  and  de- 
fendant. Impeaching  testimony  must  conform  to  the  predicate  laid  and  not  go  out 
into  other  matters.    St  Glair  v.  State,  479. 

Implied  Xalioe. 

See  opinion  for  correct  charge  on  implied  malice  and  murder  of  the  second 
degree.     Wilson  v.  State,  50. 

Implied  Tnut.    See  Embezzlement,  2. 

Impotenoy.     See  Alibi. 

Impugning  Character  of  Witness. 

Upon  a  trial  for  robbery  where  the  principal  State's  witness  who  was  a 
stranger  was  put  through  a  most  searching  and  rigid  cross-examination  tending 
to  bring  him  into  disrepute  before  the  jury,  and  directly  or  indirectly  impugning 
his  character  to  show  the  falsity  of  his  testimony,  there  was  no  error  in  per- 
mitting the  State  to  introduce  witnesses  to  show  the  good  reputation  of  said 
State's  witness  for  truth  and  veracity,  before  defendant  placed  his  evidence  before 
the  jury;  besides  witnesses  for  the  defense  were  subsequently  introduced  whose 
testimony  made  serious  attack  upon  the  standing  of  said  State's  witness,  and  it 
was  therefore  immaterial  that  the  sustaining  evidence  of  the  State  was  not  brought 
out  simply  in  rebuttal.  Following  Phillips  y.  State,  19  Texas  Crim.  App.,  158. 
Harris  y.  State,  338. 

Imputing  Crime  to  Another. 

1.  Where  upon  trial  for  murder  the  defendant's  application  for  continuance 
set  out  testimony  of  the  absent  witness  to  the  effect  that  the  paramour  of 
one  T.  had  money  which  she  stated  T.  gave  her,  and  asked  the  absent  witness 
for  change  of  one  of  the  bills  she  had,  etc.,  and  that  said  T.  had  been  one  of 
the  hands  around  the  oil  mill  in  which  the  killing  occurred.  Held,  that  such 
testimony  would  have  been  inadmissible  as  original  evidence  to  connect  T.  with 
the  homicide,  and  thus  exonerate  defendant     Johnson  v.  State,  314. 

2.  Upon  a  trial  for  rape,  it  was  error  to  refuse  testimony  on  cross-examination 
of  State's  witness  as  to  the  age  of  her  son ;  it  being  a  question  in  the  case  as  to 
whether  defendant  was  the  father  of  the  illegitimate  child,  or  whether  the  son  of 
said  State's  witness  was  such  father.     Schults  v.  State,  351. 

3.  Upon  a  trial  for  placing  obstruction  on  a  railroad  track,  where  the  evidence 
showed  that  other  parties  than  defendant  were  seen  in  such  a  position  as  to  make 
it  probable  under  the  circumstances  of  the  case  that  they  might  be  guilty  of  hav- 
ing placed  the  alleged  obstruction  on  the  railroad  track,  the  court  should  have 
submitted  a  charge  that  if  the  jury  found  from  the  evidence  that  other  parties 
committed  the  offense  they  should  acquit.  Following  Dubose  v.  State,  10  Texas 
Crim.  App.,  230;  Harrison  v.  State,  83  S.  W.  Rep.,  099.     Kirby  v.  State,  517, 

Incest.  See  Accomplice,  13,  14;  Declaration  and  Acts  of  Third  Parties,  9; 
Other  Transactions,  3. 

Incorporated  Clnh.    See  Local  Option,  19,  20. 

Incorporation  of  Town.     See  Eyidence,  28. 

Indictment.  See  Aiding  Escape  of  Prisoner;  Assault  With  Intent  to  Commit 
Rape,  6;  Bailment,  1;  Corporation  Court;  Forgery,  2,  3;  Grand  Jury,  1-6; 
Habeas  Corpus;  Injuring  Real  Estate,  1;  Keeping  Open  Saloon  on  Election 
Day,  1 ;  Practice  in  District  and  County  Court,  5 ;  Variance,  1,  2,  3,  4,  10. 

1.  An  indictment  for  murder  which  charged  that  A.  C.  W.  and  W.  L.  W.  did 
then  and  there  unlawfully  with  his  malice  aforethought  kill,  etc.,  is  good  on 
motion  to  quash.     Wilson  v.  State,  50. 

2.  See  opinion  for  indictment  held  insuflScient  to  sustain  a  charge  of  perjury, 


Digitized  by  LjOOQ IC 


698  Index. 

Indiotment — ContinuecL 

and  that  the  same  was  bad  on  motion  in  arrest  of  judgment.    Crow  v.  State,  108. 

3.  Where  an  indictment  for  receiving  stolen  cattle  alleged  that  the  cattle  were 
received  from  some  one  unknown  to  the  grand  jury,  and  the  record  showed  that 
the  counsel  representing  the  State  knew  xhe  name  of  such  party  and  that  the 
grand  jury  must  have  known  or  could  have  known  the  said  name,  the  conviction 
could  not  be  sustained  as  the  evidence  should  sustain  the  allegations  in  the  in- 
dictment.    McKay  v.  State,  118. 

4.  See  opinion  for  indictment  containing  several  counts  charging  the  offense 
of  abortion   held  sufficient.     Heum   v.   State,   125. 

6.  Where  in  an  indictment  for  abortion  there  are  several  counts,  one  of  which 
may  be  defective,  such  defect  was  cured  by  an  allegation  in  a  subsequent 
count.    Id. 

6.  Where  an  indictment  for  abortion  charged  several  means  of  accomplish- 
ing the  same  result  in  the  same  count,  the  same  is  not  duplicitous.    Id. 

7.  Where  in  an  indictment  for  abortion,  there  was  contained  a  general  count 
in  the  indictment  that  the  means  used  were  unknown  to  the  grand  jury,  and  said 
indictment  contained  counts  alleging  the  means  used ;  and  the  evidence  upon  trial 
showed  that  the  means  used  were  at  least  partially  known  to  the  grand  jury,  and 
defendant  went  to  trial  on  all  the  counts  of  the  indictment,  a  convictioa  will  not 
be  disturbed.     Id. 

8.  Where  an  indictment,  under  article  86,  Penal  Code,  as  to  theft  by  false  pre- 
tenses and  fraudulent  representation,  failed  to  allege  the  appropriation  of  the 
property  after  obtaining  it  by  virtue  of  such  false  pretenses,  it  is  defective. 
Under  article  877,  Penal  Code,  the  goods  are  obtained  by  contract  or  bailment, 
and  the  fraudulent  intent  arises  subsequent  to  obtaining  the  goods,  whereas 
under  article  861,  Penal  Code,  the  fraudulent  intent  must  exist  at  the  time  of 
obtaining  the  property  and  the  representation  must  be  false.  Appropriation  is 
necessary  under  both  articles.     Price  v.  State,  131. 

9.  Where  in  an  indictment  for  theft  by  means  of  false  pretenses,  threats,  etc, 
the  allegations  showed  that  the  prosecutor  intended  to  part  with  the  title  to  the 
property,  by  reason  of  the  false  representation  and  threats  made  to  him,  it  was 
defective,  and  the  offense  would  be  swindling  or  possibly  robbery.     Id. 

10.  Where  the  indictment  alleged  that  the  money  stolen  was  "twenty-seven 
dollars  in  money  which  passed  current  as  money  of  the  United  States  of  America 
of  the  value  of  twenty-seven  dollars"  the  description  of  the  money  was  sufficient. 
Brewin  v.  State,  29a 

11.  See  opinion  holding  that  an  indictment  charging  defendant  with  accepting 
a  bribe  complied  with  the  suggestions  made  in  the  opinion  of  the  court  on  former 
appeal,  and  to  be  sufficient.     Morawltz  v.  State,  366. 

12.  In  an  indictment  for  gaming  which  alleges  that  the  defendant  unlawfully 
bet  and  wagered  at  a  game  played  with  cards,  etc.,  it  is  not  necessary  that  it 
should  have  alleged  that  money  or  something  of  value  was  bet  or  wagered  by 
defendant.    Handy  v.  State,  381. 

13.  See  opinion  for  indictment  brought  under  article  938,  of  the  Penal  Code, 
for  embezzlement  held  to  be  sufficient  on  motion  to  quash.  Following  Goodwyn 
V.  State,  64  S.  W.  Rep.,  251.     Stephens  v.  State,  489. 

14.  In  an  indictment  for  perjury  which  alleges  that  the  defendant  in  a  trial 
of  a  case  in  a  corporation  court  swore  falsely  at  said  trial,  and  that  the  defendant 
as  a  witness  in  said  case  took  his  corporal  oath  to  testify  therein,  and  that  the 
judge  of  said  court  duly  and  legally  administered  the  same  according  to  law,  the 
same  was  sufficient  without  setting  out  the  oath.    Lamar  v..  State,  563. 

15.  Where  an  indictment  for  perjury  alleged  that  it  became  a  material  issue 
whether  or  not  a  certain  person  played  at  a  game  of  cards ;  the  indictment  having 
previously  alleged  that  said  person  was  on  trial  for  playing  at  a  game  <^  cards  at 
a  place  named  in  the  corporation  court,  and  which  alleges  the  testimony  of  the 
defendant  on  this  issue  and  that  the  same  was  material-  and  which  is  properly 
traversed  in  said  indictment,  the  same  was  sufficient  without  alleging  that  said 
person  played  at  said  game  of  cards.  Qualifying  Maddox  v.  State,  13  S.  W.  Rep., 
861.    Id. 

16.  In  an  indictment  for  perjury  where  the  allegations  made  thereUi  upon 
which  the  indictment  for  perjury  was  predicated,  was  testimony  delivered  by  the 
defendant  on  the  trial  of  the  case  before  a  corporation  court  over  which  it  had 
jurisdiction,  it  was  merely  necessary  to  allege  the  false  statement  of  defendant 
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and  that  the  same  was  material  without   alleging   that  witness'  attention  was 
directed  thereto.    JLd. 

17.  Upon  a  trial  for  aggravated  assault  where  the  indictment  charged  the 
defendant  with  presenting  a  deadly  weapon  towards  the  person  injured  with  intent 
to  alarm,  etc.,  the  same  did  not  charge  an  aggravated  assault,  but  only  simple 
assault    McCutcheon  v.  State,  607. 

Infanticide. 

Upon  a  trial  for  murder  where  the  evidence  showed  the  complete  birth  of  the 
child  alleged  to  have  been  killed,  and  its  death  at  the  hands  of  defendant,  the 
issue  of  the  existence  of  the  child  by  actual  and  complete  birth  was  not  in  the 
case,  and  no  charge  thereon  was  called  for.    Tune  v.  State,  445. 

Information.  See  Disturbing  Peace,  2;  Duplicltous  Pleading;  Filing  of  Informa- 
tion; Injuring  Real  Estate,  1;  Possession,  2. 

L  It  is  necessary  under  section  120,  Act  of  the  Twenty-eighth  Legislature, 
page  154,  prohibiting  the  sale,  etc.,  of  liquor,  etc.,  to  negative  the  provisos  therein 
contained.    Thweatt  v.  State,  617. 

2.  In  a  prosecution  for  giving  away  liquor  on  election  day,  an  information 
that  the  election  was  held  in  a  certain  precinct  in  M.  County,  for  the  purpose 
of  determining  whether  or  not  intoxicating  liquors  should  be  sold  in  said  county, 
is  bad.     Following  Reuter  v.  State,  43  Texas  Grim.  Rep.,  572.     Id. 

Injuring  Eeal  Estate. 

1.  Where  in  a  prosecution  under  article  791,  Penal  Code,  the  information 
alleged  the  injury  to  consist  in  knocking  down  and  removing  the  lumber,  etc.,  of 
a  certain  house  attached  to  the  land,  and  constituting  part  thereof,  of  the  value 
of  $100,  the  same  was  sufficient  on  motion  to  quash.     Price  v.  State,  343. 

2.  Upon  a  trial  for  injuring  real  estate,  where  the  evidence  showed  that  the 
prosecutor  held  a  judgment  foreclosing  a  vendor's  lien  upon  land  sold  and  con- 
veyed to  defendant  by  prosecutor,  and  that  defendant  the  next  day  after  said 
foreclosure  knocked  down  and  removed  the  house,  which  he  had  built  on  said 
land,  it  was  error  on  the  part  of  the  court  to  charge  the  jury  that  the  land  was 
the  property  of  the  prosecutor;  and  to  refuse  defendant's  special  charge  that  the 
legal  title  was  in  defendant  and  that  he  had  a  right  to  remove  said  house.     Id. 

Insanity.    See  Declarations  of  Deceased. 

1.  Where  upon  trial  for  theft  of  mules  defendant  offered  in  evidence  a  certified 
copy  of  the  judgment  of  a  county  court  adjudging  the  defendant  to  be  insane 
upon  one  attack  of  insanity,  which  judgment  was  rendered  several  years  prior 
to  the  trial  of  defendant  for  theft;  and  there  was  nothing  in  the  record  on 
appeal  showing  the  character  of  insanity  of  which  he  was  found  guilty  in  said 
judgment;  and  the  court  submitted  in  his  charge  that  unless  defendant  had 
recovered  from  such  insanity  at  the  time  of  the  commission  of  the  offense 
he  could  not  be  convicted;  and  the  State's  witnesses  testified  that  they  never 
saw  anything  wrong  with  defendant's  mind  from  their  observations  of  and 
conversations  with  defendant;  and  the  facts  regarding  the  theft  did  not  differ 
from  the  ordinary  manner  of  a  thief.  Held  that  there  was  no  error,  and  that 
it  was  competent  to  introduce  evidence  as  to  defendant's  condition  of  mind, 
although  this  was  a  collateral  proceeding.    Taylor  v.  State,  7. 

2.  Upon  a  trial  for  placing  obstruction  on  a  railroad  track,  where  the  evidence 
showed  that  the  defendant  was  a  boy  of  15  years  of  age,  of  weak  mind  and 
that  he  was  below  the  average  in  intellect,  there  was  no  error  in  refusing  to  sub- 
mit the  issue  of  insanity.     Kirby  v.  State,  617. 

Instructions  to  Jnry  After  Retirement. 

Where  upon  a  trial  for  accepting  a  bribe,  the  jury  after  they  had  retired  to  con- 
sider of  their  verdict,  returned  into  court  and  propounded  the  question  whether 
the  defendant's  testimony  could  be  used  as  corroborative  evidence,  and  the  court 
instructed  them  that  any  testimony  before  them,  other  than  the  testimony  of  the 
accomplice  or  accomplices,  that  they  believed  to  be  true,  might  be  considered  by 
them  in  corroboration  of  the  testimony  of  the  accomplice,  provided  the  same 
tended  materially  to  connect  defendant  with  the  commission  of  the  offense,  there 
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wa8  no  error;  however,  the  court's  main  charge  on  corroboration  is  criticised  as 

error,  if  exception  had  been  made  thereto.    Morawitz  v.  State,  366. 

Intent. 

Where  upon  trial  for  assault  with  intent  to  murder,  the  evidence  showed  a 
sudden  quarrel,  after  which  the  parties  clinched  and  the  defendant  cut  the  in- 
jured party  with  a  small  knife,  according  to  his  statement  to  get  loose  from  htm, 
etc.,  the  court  should  have  given  in  charge  the  provisions  of  article  717,  Penal 
Code,  and  substantially  contained  in  defendant's  requested  instruction,  that  the 
instrument  used  if  one  not  likely  to  produce  death,  intent  to  murder  was  not  pre- 
sumed but  must  be  proved  from  the  nature  of  its  use,  etc.,  and  that  there  must 
be  an  intent  to  kill,  etc.,  to  convict  of  assault  to  murder.    Johnson  v.  State,  429. 

Intent  to  Alarm. 

On  trial  for  murder  where  the  evidence  showed  that  the  defendant  and  one  P. 
were  acting  together,  and  fired  in  the  direction  of  the  deceased  and  where  he  was 
ultimately  killed,  and  kept  up  firing  until  they  exhausted  their  ammunition,  and 
then  returned  for  more  ammunition  and  continued  firing  until  they  killed  deceased, 
there  was  no  error  in  refusing  a  special  charge  submitting  the  theory  that  if  they 
were  only  shooting  to  alarm  deceased ;  or  that  if  P.  acted  without  justification  and 
defendant  did  not  know  of  such  intent  on  the  part  of  P.  that  defendant  would  not 
be  guilty  as  principal,  and  to  acquit  him.    McKinney  v.  State,  591. 

Interlocutory  Judgment.     See  Former  Jeopardy,  3. 

Internal  Beyenne  License. 

Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  State  had  intro- 
duced evidence  of  the  existence  of  a  cold  storage  club  and  that  defendant  was  the 
manager  thereof,  there  was  no  error  in  admitting  testimony  that  internal  revenue 
license  bad  been  issued  to  said  club.     Walker  v.  State,  345. 

Interstate  Commerce. 

The  Acts  of  the  Twenty-ninth  Legislature,  page  379,  laws  of  1905,  prohibit- 
ing the  solicitation  of  orders  for  the  sale  of  intoxicating  liquor  in  any  territory 
where  local  option  is  in  force,  etc.,  is  invalid  because  it  makes  penal  all  solicita- 
tions as  sales  for  intoxicating  liquors  in  local  option  territory,  and  does  not  except 
the  sale  by  solicitors  from  other  States  under  the  laws  of  Congress  regulating 
interstate  commerce,  and  does  not  except  the  soliciting  of  sales  of  intoxicants  for 
medicinal  purposes.    Ex  parte  Massey,  60. 

Intoxicating  Liquors.    See  Constitutional  Law,  1-6;  Local  Option,  7. 

1.  An  allegation  in  an  information  for  a  violation  of  the  local  option  law  that 
defendant  sold  whisky,  is  tantamount  to  alleging  that  he  sold  intoxicating  liquor, 
and  is  sufficient.     Rutherford  v.  State,  21. 

2.  Upon  a  trial  for  a  violation  of  the  local  option  law,  there  was  no  error  in 
admitting  testimony  of  the  defendant  on  cross-examination  that  he  had  received 
notice  from  the  county  attorney  that  the  beverage  he  was  selling  was  an  intoxi- 
cant, the  record  showing  that  the  defendant  contended  that  such  beverage  was 
non-intoxicating,  and  that  he  had  been  so  informed  by  the  parties  from  whom  he 
purchased  it.     Henderson  v.  State,  269. 

3.  The  test  of  the  intoxicating  properties  of  liquid  does  not  depend  on  the 
name  used  or  the  name  under  which  any  such  liquid  was  sold,  but  on  the  fact 
whether  such  liquid  drank  in  reasonable  quantities,  such  as  a  human  stomach  could 
hold,  would  intoxicate.  See  evidence  in  opinion  held  sufficient  to  support  judg- 
ment of  conviction.    James  y.  State,  334. 

Intent  to  Appropriate. 

Where  on  trial  for  theft  of  a  horse,  the  testimony  showed  that  defendant 
and  another  together  took  the  alleged  stolen  horse  at  night  from  a  pasture,  and 
carried  him  away  together  several  hundred  miles,  and  defendant's  codefendant 
offered  the  horse  for  sale,  and  defendant  joined  in  the  conversation  with  him  as 
to  the  ownership  and  control  of  it,  there  was  no  error  in  the  court  failing  to 
charge  that  if  the  jury  believed  that  if  defendant  did  not  intend  to  appropriate  the 
horse  to  acquit     Selph  v.  The  State,  18. 
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Invited  Error. 

Where  upon  a  trial  for  murder  the  court  erroneously  instructed  the  jury  upon 
the  question  of  accomplice  testimony,  in  failing  to  charge  that  the  accomplice 
must  not  only  be  corroborated  but  that  the  jury  must  believe  his  testimony  to  be 
true,  and  it  appeared  from  the  record  that  the  defendant  had  requested  a  charge 
on  this  issue  which  was  almost  identical  and  practically  the  same  in  verbiage, 
as  the  charge  given  by  the  court,  and  was  therefore  equally  erroneous.  Held,  that 
the  main  charge  of  the  court  although  erroneous  had  been  invited  by  the  de- 
fendant and  was  therefore  error  of  which  he  could  not  complain.     Garbougb  v. 

State,  452. 

Jndge.     See  Jury  and  Jury  Law,  2;  Practice  in  District  and  County  Court,  3. 

Where  upon  trial  for  murder  the  trial  judge  called  a  State's  witness  who  had 
left  the  stand  to  the  bench  and  had  a  conversation  with  him  in  the  presence  but 
not  in  the  hearing  of  the  jury,  there  was  no  error.     Young  v.  State,  207. 

Jndsre,  Absence  of,  During  Trial. 

Where  upon  appeal  from  a  conviction  of  murder  the  record  does  not  show  in 
defendant's  motion  for  new  trial  supported  by  affidavit  that -the  trial  was  not 
suspended  while  the  judge  stepped  aside  into  an  adjoining  room,  nor  that  he  was 
not  in  control  of  the  court  proceedings  and  within  view  of  the  jury,  there  was  no 
error.    Gabler  v.  State,  623. 

Jndge,  Condnct  of. 

On  trial  for  murder,  where  the  record  showed  that  the  judge  had  left  the 
county  of  the  trial,  and  had  written  a  letter  to  the  sheriff  that  he  would  not 
return  until  the  jury  had  agreed  upon  a  verdict,  and  that  the  jury  were  advised 
of  such  letter,  and  the  judge  did  not  return  until  some  hours  after  the  jury  had 
agreed,  and  there  was  nothing  in  the  record  to  show  that  this  conduct  of  the 
judge  tended  to  bring  about  the  verdict  in  the  case  adversely  to  defendant,  there 
was  no  error.     Wilkerson  v.  State,  170. 

Jndge,  BisqnaliiloatioB  of. 

Upon  a  trial  for  the  violation  of  the  local  option  law  where  the  record  showed 
that  the  district  judge  who  transferred  the  case  to  the  county  court  was  related 
to  defendant  within  third  degree,  there  was  no  error,  as  such  act  was  merely 
ministerial.     Oxford  v.  State,  321. 

Judge,  Bemarks  by. 

1.  It  is  provided  by  statute  that  the  court  shall  not  express  his  views  about 
testimony,  and  the  remark  of  the  judge,  '*We  are  not  trying  anyone  else  for 
selling  him  whisky,"  in  ruling  on  testimony  offered  by  the  defendant,  was  im- 
proper.    Rutherford  v.  State,  21. 

2.  On  a  trial  for  murder,  it  was  not  proper  for  the  trial  judge  to  comment  on 
the  truth  or  falsify  of  a  witness'  testimony,  or  make  a  comment  that  could  be 
legitimately  or  naturally  construed  as  such.  But  see  opinion  for  explanation  of 
the  court,  however,  showing  that  no  reversible  error  was  committed  in  this 
respect     Wilson  v.  State,  50. 

3.  On  a  trial  for  murder,  there  was  no  error  of  the  trial  judge  to  state  that  it 
was  competent  for  the  State  to  employ  private  counsel,  the  court  apprehending 
that  there  w^as  an  attempt  to  bring  said  counsel  into  disrepute  with  the  jury  by 
allusions  made  by  defendant's  counsel.     Willis  v.  State,   139. 

4.  Where  on  a  motion  for  new  trial  which  was  then  pending,  the  trial  judge 
lectured  the  jury  commissioners  in  regard  to  their  duties  and  that  they  should  not 
select  men  who  would  make  affidavit  impeaching  their  verdict,  which  matter 
occurred  by  inadvertence,  and  the  record  showed  that  the  jurors  engaged  in  the 
trial  preceding  the  motion  pending  had  previously  made  affidavits  for  the  State 
contravening  the  affidavit  of  two  of  their  fellows,  and  that  such  lecture  in  their 
presence  conld  not  have  operated  to  intimidate  them,  there  was  no  error.  Good- 
man V.  State,  185. 

5.  On  a  trial  for  violating  the  local  option  law  where  the  evidence  showed  to 
some  extent  that  the  beverage  was  non-intoxicating,  it  was  improper  on  the  part 
of  the  judge  to  animadvert  upon  the  testimony,  and  to  refuse  to  give  special 
charges  on  this  phase  of  the  case.    McRoberta  v.  State,  288. 
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Judge,  Bemarkt  by — 0)ntinued. 

6.  Upon  trial  for  assault,  where  the  county  judge  went  into  the  jury  room  for 
stationery  while  the  jury  were  deliberating,  and  one  of  the  jury  asked  him  the 
meaning  of  a  certain  word  in  the  charge,  and  the  judge  responded,  that  refer- 
ence to  the  dictionary  might  throw  some  light  on  the  word,  there  was  no  error: 
as  the  jury  were  authorized  to  examine  the  dictionary  without  such  charge. 
Denison  v.  State,  426. 

Judgment    See  Bill  of  Exceptions,  20;  Forgery,  3;  Verdict,  2. 

Jurlsdiotlon.    See  New  Trial,  4. 

Where  the  homicide  occurred  in  L  county  and  on  change  of  venue  tbe  case  was 
transferred  to  F  county,  where  a  conviction  was  had,  and  upon  appeal  the  esse 
was  reversed  because  of  error  in  changing  the  venue  to  F  county,  and  because  tbe 
original  application  of  appellant  was  to  change  the  venue  to  B  or  D  county; 
and  upon  return  of  mandate  of  said  reversal  the  court  ordered  the  case  back  to 
L  county.  Held,  that  there  was  no  dismissal  of  the  prosecution  on  account  of 
certain  expressions  in  the  order  of  transfer  and  the  jurisdiction  was  properly  in  L 
county ;  article  474,  Code  Criminal  Procedure,  had  no  application  to  such  transfer. 
Moore  v.  State,  499. 

Jury  Commisslonen.    See  Judge,  Bemarks  by,  4;  Special  Venire,  2-4. 

Jury  and  Jnry  Law.  See  Judge,  Bemarks  by,  6;  Misconduct  of  Jury;  Bace 
Discrimination,  1-3;  Separation  of  Jurors;  Special  Venire,  1-7;  Verdict  by 
Lot 

1.  Because  of  the  fact  that  a  juror  itot  on  a  case  charging  a  felony,  and  that  he 
was  neither  a  householder  nor  a  freeholder,  this  would  not  vitiate  tbe  verdict; 
especially  where  the  juror  answered  on  his  voir  dire  that  he  was  a  freeholder  or 
householder,  and  where  such  fact  was  not  controverted  by  evidence  on  defendant's 
motion  for  new  trial.     Beum  v.  State,  125. 

2.  On  a  trial  for  murder,  where  the  record  showed  that  after  the  jury  retired 
and  agreed  upon  a  verdict  of  murder  in  the  Brst  degree,  and  one  juror  hung 
on  the  question  of  the  death  penalty,  and  some  of  the  jury  expressed  a  desire  to 
ask  the  court  if  one  juror  could  hang  the  other  eleven  on  that  account.  Held 
that  the  judge  did  not  err  in  failing  to  answer  such  question.  Wilkerson  v. 
State,  170. 

3.  Upon  a  trial  for  a  violation  of  the  local  option  law,  where  the  bill  of 
exceptions  with  reference  to  the  empanelment  of  the  jury  did  not  show  that  there 
were  twelve  names  in  the  box  to  be  drawn,  but  rather  excludes  that  idea  in  the 
statement  that  the  sheriff  was  required  to  bring  in  other  jurors;  the  same 
suggested  clearly  that  these  were  talesmen,  and  that  there  were  only  six  names 
in  the  box  which  were  placed  upon  the  list  and  handed  to  defendant's  counsel 
to  pass  upon.  This  would  be  a  sufficient  compliance  with  the  statutes  under 
articles  683  and  684,  Code  Criminal  Procedure.    Hackleman  v.  State,  229. 

4.  The  usual  rule  is  that  irregularities  in  the  formation  of  a  jury  can  not  be 
inquired  into  for  the  first  time  after  the  conviction;  however,  it  is  not  necessary 
to  go  into  the  discussion  of  that  question,  as  the  record  does  not  show  that  the 
names  of  the  two  jurors  which  defendant's  counsel  left  upon  the  list,  and  of 
which  matter  he  complained  in  his  motion  for  new  trial,  were  not  erased  by 
State's  counsel.     As  presented  there  was  no  error.     Cowan  v.  State,  259. 

5.  Where  upon  trial  for  murder  a  juror  who  was  challenged  for  cause  which 
was  overruled,  and  then  peremptorily  challenged,  which  exhausted  defendant's 
peremptory  challenges  and  he  was  forced  to  accept  other  jurors  to  try  his  case; 
and  the  record  showed  that  the  juror,  who  was  thus  peremptorily  challenged 
had  never  heard  any  of  the  evidence  in  any  previous  trial  of  the  case,  or  talked 
to  any  witness  therein ;  that  be  had  never  heard  from  any  source  what  purported 
to  be  the  testimony  in  the  case;  and  that  his  opinion  was  based  on  hearsay,  was 
not  fixed  or  established,  and  that  if  selected  to  try  the  case  he  would  wholly  dis- 
regard such  opinion  and  would  not  be  Influenced  thereby,  etc.,  there  was  no  error. 
Johnson  v.  State,  314. 

6.  Where  upon  a  trial  for  murder  a  juror  stated  that  he  had  an  opinion  about 
the  guilt  or  innocence  of  defendant  from  a  conversation  he  had  had  with  a  juror 
who  sat  upon  a  former  trial  of  the  case,  and  other  impressions  he  received  from 
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reading  newspapers  and  conversations  with  other  parties,  but  who  upon  further 
examination  by  the  court  stated  that  he  had  no  fixed  or  established  opinion  from 
such  impressions,  and  that  the  same  were  not  based  upon  any  talks  hffd  with 
a  witness;  that  he  had  no  knowledge  of  the  facts;  and  defendant's  bill  of  excep- 
tions did  not  show  what  said  conversation  was  which  the  juror  had  with  one  who 
sat  upon  a  former  trial,  there  was  no  error  in  overruling  defendant's  challenge 
for  cause.     Id. 

7.  Upon  appeal  from  a  conviction  of  murder,  where  the  bill  of  exceptions 
showed  that  the  juror  whom  the  appellant  challenged  peremptorily  was  qualified; 
and  that  the  juror  whom  he  accepted  instead  of  the  challenged  juror  was  not 
shown  to  be  partial  or  unfair,  there  was  no  error.    Green  v.  State,  045. 

Jnitiee  of  the  Peace. 

In  a  prosecution  for  false  swearing,  where  the  evidence  showed  that  the  jurat 
to  the  affidavit  upon  which  the  alleged  false  swearing  was  predicated,  was  signed  by 
the  justice  of  the  peace  as  such  and  as  ex-officio  notary  public,  the  same  was 
sufficient  to  admit  it  in  evidence.     Wilson  v.  State,  496. 

Keeping  Open  Saloon  on  Election  Day. 

1.  Where  on  a  trial  for  keeping  open  a  saloon  on  an  election  day,  the  indict- 
ment alleged  that  the  election  was  held  in  the  Independent  School  District  of 
Sweetwater,  the  same  was  sufficiently  definite  as  to  the  location  of  the  bar  room. 
Cranfill  v.  State,  397. 

2.  It  is  not  necessary  upon  a  trial  for  keeping  open  a  saloon  on  election  day 
that  the  evidence  should  show  that  the  keeping  open  of  such  saloon  was  wilful, 
and  there  was  no  error  that  the  court  refused  an  instruction  defining  the  term 
wilful.     Id. 

3.  Upon  a  trial  for  keeping  open  a  saloon  on  an  election  day  where  the  evidence 
showed  that  during  said  election  defendant  kept  the  back  door  of  his  saloon  open, 
and  that  his  saloon  was  very  fully  patronized  by  people  during  the  day,  the  con- 
viction for  the  above  offense  was  sustained.     Id. 

Killing  Dog  With  Intent  to  Injnre  Owner. 

Where  T  was  hunting  in  the  neighborhood  of  B's  pasture  for  deer  or  birds, 
and  had  his  dog  with  him,  and  the  dog  in  the  pursuit  of  game  went  into  B's 
pasture,  and  B's  stock  took  fright  at  the  dog  and  ran,  and  no  effort  was  made 
on  the  part  of  B  to  prevent  the  dog  from  running  after  his  stock,  and  B  in  the 
first  instance  killed  the  dog  without  any  apparent  necessity  to  prevent  the  dog 
from  injuring  his  stock,  B,  the  defendant,  could  not  justify  his  act,  and  was 
guilty  under  article  786,  Penal  Code.     Brookerson  v.  State,  421. 

Leading  Qneitions. 

1.  Where  on  a  trial  for  theft  of  a  mule  the  State's  witness  was  an  unwilling 
witness,  there  was  no  objection  in  asking  him  leading  questions.  Burch  v.  State, 
13. 

2.  See  opinion  for  facts  which  authorized  the  State  to  propound  a  leading 
question  to  a  State's  witness  and  which  was  not  reversible  error.     Id. 

3.  On  trial  for  robbery  where  the  facts  were  all  before  the  jury  so  clearly  and 
strongly  that  the  injured  party  was  forced  to  turn  over  bis  money  at  the  muzzles 
of  pistols,  his  mere  statement  that  he  was  afraid  not  to  give  the  money  to  defend- 
ant, even  if  it  was  in  response  to  a  leading  question,  would  not  authorize  a  re- 
versal.    Harris  v.  State,  338. 

Letten.    See  Ck)ntradiction  of  Witness. 

Limitation. 

1.  Where  on  trial  of  fraudulently  disi>osing  of  mortgaged  property,  there  was 
sufficient  evidence  that  the  statutes  of  three  years  limitation  had  begun  to  run 
long  before  the  return  of  the  indictment,  a  charge  of  the  court  that  if  the  sale 
occurred  within  three  years  next  before  finding  the  indictment  defendant  should 
be  found  guilty,  using  confiicting  dates  as  to  the  return  of  the  indictment,  was 
error.  The  motion  for  new  trial  set  up  newly  discovered  evidence  which  would 
have  clearly  established  limitation.     Stanford  v.  State,  100. 

2.  On  trial  for  receiving  stolen  cattle,  where  the  evidence  showed  that  the  trans- 
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action  occurred  in  the  year  1899,  and  that  the  indictment  was  presented  in  tlie 
year  1£|^,  and  that  more  than  3  years  had  intervened  between  the  commission  of 
the  offense  and  the  filing  of  indictment,  the  prosecution  was  barred  by  limita- 
tion.    McKay  v.  State,  118. 

Loan.     See  Local  Option,  9. 

Local  Option.  See  Agency;  Animus  of  Witness;  Argument  of  Counsel,  3,  10; 
Bill  of  Exceptions,  8;  Books  as  Evidence;  Books  of  Original  Entry,  1; 
Certiorari;  Charge  of  Court,  G,  17,  18,  19,  22,  23,  52.  53;  Charter  and  City 
Ordinance;  C.  O.  D.  Order;  Conspiracy  to  Prosecute;  Constitutional  Law, 
1-6;  Continuance,  1;  Declarations  and  Acts  of  Defendant,  3;  Declaration  and 
Acts  of  Third  Parties,  7,  8;  Elections;  Election  Law;  Evidence,  2,  18, 'SC; 
Extraneous  Crime,  4,  6;  Former  Conviction,  2;  Grand  Jury,  1-5;  Harmless 
Error,  4;  Hearsay  Evidence,  3;  Identification,  2,  3;  Ignorance  of  the  Law: 
Impeachment  of  Witness,  2;  Internal  Revenue  License;  Interstate  Commerce: 
Intoxicating  Liquors;  Jury  and  Jury  Law,  3;  New  Trial,  1;  Non-Intoxicants; 
Opinion  of  Witness,  3;  Other  Transactions,  1,  2;  Place  of  Sale;  Presumption 
of  Innocence;  Publication:  Reasonable  Doubt,  2;  Sale;  Social  Club;  State- 
ment of  Facts,  1,  3 ;  System ;  Time  Alleged ;  l?ransfer  of  Indictment ;  Venue. 

1.  On  trial  for  a  violation  of  the  local  option  law,  where  the  information 
charged  that  C.  was  conducting  in  the  County  of  C.  an  establishment  for  the  sale 
of  liquor;  that  local  option  was  in  force  in  H.  County  and  defendant  was  the 
agent  of  C,  and  as  such  agent  he  solicited  and  received  from  H.  in  H.  County 
an  order  for  the  sale  and  delivery  of  one  quart  of  whisky;  that  it  was  agreed 
between  H.  and  defendant  that  the  order  was  to  be  forwarded  from  H.  County 
to  C.  in  C.  County;  that  C.  reserved  the  right  to  reject  or  fill  the  order:  that  if 
he  filled  the  order  the  whisky  was  to  be  delivered  to  the  express  company  in 
C.  County,  to  be  transported  to  H.  County  and  there  delivered  to  the  purchaser 
H. ;  but  when  the  liquor  was  delivered  to  the  common  carrier  in  C.  County  it 
was  then  and  there  to  become  the  property  of  H.  and  the  express  company  was 
to  transport  the  same  as  the  agent  of  said  H.  Held  that  the  information  charges 
no  violation  of  the  law,  as  the  sale  of  the  whisky  was  made  at  the  point  of  ship- 
ment if  the  whisky  had  been  delivered  and  reached  its  destination  in  H.  County. 
Ex  parte  Massey,  60. 

2.  On  a  trial  for  a  violation  of  the  local  option  law,  where  the  evidence 
showed  that  the  whisky  was  in  the  express  office  and  prosecuting  witness  let 
appellant  have  the  money  to  pay  a  part  of  the  c.o.o.  express  charges  on  the 
whisky,  and  appellant's  defense  was  that  he  gave  the  whisky  to  prosecutor  and 
that  the  latter  loaned  him  the  money.  Held  that  a  conviction  will  not  be  set  aside, 
and  that  the  sale  of  the  whisky  took  place  in  the  place  of  the  prosecutitm.  Stokes 
V.  State,  »9. 

3.  A  person  cannot  be  convicted  under  an  information  simply  charging  a  sale 
to  a  minor  where  local  option  is  in  force.     Tompkins  v.  State,  154. 

4.  On  a  trial  for  a  violation  of  the  local  option  law  where  the  evidence  failed 
to  show  affirmatively  that  the  person  making  the  sale  of  the  whisky  was  acting 
for  and  with  the  consent  of  the  defendant,  or  was  in  the  employment  of  the 
defendant  for  such  purpose,  the  conviction  could  not  be  sustained.  Following 
Gerstenkom  v.  State,  38  Texas  Crim.  Rep.,  621 ;  44  S.  W.  Rep.,  503.  Sweeney 
V.  State.  226. 

5.  Where  upon  a  trial  for  a  violation  of  the  local  option  law  the  evidence 
showed  a  want  of  identification  of  the  defendant  by  the  prosecutor,  and  that  in  the 
transaction  the  latter  borrowed  the  whisky  from  a  third  party  and  does  not  con- 
nect defendant  in  any  way  therewith,  or  that  the  said  third  party  was  interested 
in  the  cold  storage  otherwise  than  that  he  kept  whisky  therein,  the  same  was 
insufficient  to  sustain  the  conviction.     Randell  v.  State,  261. 

6.  Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  bill  of  excep- 
tions did  not  show  that  the  witness  was  not  intoxicated  or  had  sworn  that  the 
beverage  did  not  intoxicate  him,  the  mere  fact  that  he  drank  six  bottles  of  it 
would  not  in  itself  be  admissible,  since  each  sale  would  be  a  separate  offense, 
although  occurring  contemporaneously,  and  there  was  therefore  no  error  to  exclude 
this   testimony.     Henderson   v.   State,  260. 

7.  On  a  trial  for  a  violation  of  the  local  option  law  there  was  no  error  in  the 
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admission  of  testimony  showing  the  condition  of  the  witness  as  to  whether  he 

was  intoxicated.     Id. 

8.  See  opinion  for  facts  which  are  held  to  l)e  insufficient  to  sustain  a  con- 
viction for  a  violation  of  the  local  option  law.     O'Neal  v.  State,  297. 

9.  On  a  trial  for  a  violation  of  the  local  option  law  where  the  evidence  showed 
that  defendant  informed  prosecutor  that  defendant  had  a  jug  of  whisky  at  the 
depot  and  tacked  a  dollar  of  having  enough  money  to  pay  it  out;  the  prosecutor 
let  him  have  a  dollar  and  then  went  with  him  to  the  depot;  defendant  paid 
the  whisky  out  and  they  drove  back  together  with  the  whisky,  defendant  tell- 
ing prosecutor  if  he  wanted  some  whisky  to  help  himself;  prosecutor  got  a 
bottle,  poured  out  about  a  quart  of  said  whisky  into  it  and  took  it  home  with 
him;  that  after  defendant  was  indicted  for  the  sale  of  the  whisky  he  told 
prosecutor  that  he  owed  him  a  dollar,  and  weeks  thereafter  paid  it  to  him. 
Held  the  court  having  submitted  the  issue  of  a  sale  vel  non,  the  conviction 
will  not  be  disturbed.     Choran  v.  State,  801. 

10.  Where  upon  trial  for  a  violation  of  the  local  option  law  the  evidence 
showed  that  the  mixture  consisting  of  alcohol  and  horse-radish  appeared  to  have 
been  used  as  a  medicine,  and  could  not  have  been  drunk  in  reasonable  quantities 
as  would  produce  intoxication,  the  same  was  insufficient  to  sustain  the  conviction. 
Kincaid  v.  State,  808. 

11.  Where  upon  a  trial  for  a  violation  of  the  local  option  law  the  evidence  ' 
showed  that  the  defendant  was  the  agent  of  a  liquor  dealer  and  ordered  whisky 
for  parties  in  a  local  option  territory  from  said  dealer  on  which  defendant  received 
a  commission  if  parties  took  the  whisky,  and  that  defendant  received  a  dollar 
from  prosecutor  to  pay  out  the  whisky  in  the  express  office  which  bad  been  ordered 
for  another  party  who  had  failed  to  take  it  out,  and  delivered  same  to  prosecutor. 
Held  that  the  evidence  sustained  a  conviction,  although  defendant  claimed  he  got 
no  commission  on  such  whisky.    Oxford  v.  State,  821. 

12.  Where  upon  trial  for  a  violation  of  the  local  option  law  there  was  no 
testimony  showing  that  defendant  knew  of  what  was  done  with  reference  to  the 
whisky  by  the  alleged  purchaser,  or  that  he  got  the  money  therefor,  or  that  there 
was  a  prior  understanding  as  to  the  manner  of  sale,  the  conviction  cannot  be 
sustained.     Lane  v.  State,  885. 

18.  Where  upon  a  violation  of  the  local  option  law  the  defendant's  only  con- 
nection with  the  transaction  was  to  assist  in  getting  up  the  money  to  pay  the 
express  charges  on  the  whisky  to  take  it  out  of  the  office,  he  was  not  a  seller 
of  the  same,  and  the  evidence  did  not  authorize  a  conviction.  Hilterbrand  v. 
State,  842. 

14.  Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  evidence 
showed  that  the  defendant  alone  constituted  a^cold  storage  club,  which  he  kept 
up  by  collecting  money  from  divers  parties,  furnishing  them  beer  in  return  there- 
for, and  keeping  account  of  payments  and  advances  thus  made,  etc.,  the  facts 
show  a  thinly  disguised  sale  in  each  instance,  and  the  evidence  sustained  the 
conviction.     Walker  v.  State,  845. 

15.  Upon  a  trial  for  a  violation  of  the  local  option  law,  where  the  evidence 
showed  that  defendant  received  50  cents  from  the  alleged  purchaser  of  the  whisky, 
with  full  knowledge  of  the  fact  that  it  was  the  purchaser's  money  and  was  given 
to  defendant  by  a  third  party  for  the  purpose  of  obtaining  the  whisky,  the  verdict 
was  sustained,  although  defendant  contended  that  said  third  party  gave  the  50  cents 
to  pay  a  former  debt  he  owed  the  defendant.     Hays  v.  State,  8G9. 

16.  See  opinion  for  evidence  held  insufficient  to  show  a  sale  of  intoxicating 
liquor  by  the  defendant  to  the  alleged  purchaser.     Boyd  v.  State,  399. 

17.  The  local  option  law  in  this  State  cannot  be  put  into  operation  except  by  a 
vote  of  the  people  within  the  prohibited  territory,  and  when  placed  in  operation 
only  covers  the  metes  and  bounds  in  which  it  is  put  into  operation;  and  the  law 
with  reference  to  committing  offenses  within  400  yards  of  the  line  does  not  apply 
to  the  local  option  law.    Cross  v.  State,  487. 

18.  Upon  trial  for  a  violation  of  the  local  option  law,  where  the  indictment  was 
returned  long  prior  to  the  conviction  inquired  about,  it  was  error  to  permit  the 
State's  counsel  to  ask  the  defendant  on  cross-examination,  that  although  he  was 
tried  and  convicted  the  week  before,  he  still  ran  his  place  wide  open,  which  he 
answered  in  the  affirmative;  especially  where  the  verdict  assessed  the  maximum 

Vol.  49  Crim.— 45. 
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punishment.     Distinguishing  Henderson   v.   State,  decided  Dallas  term.   1906,  49 

Texas  Crim.  Hep.     Henderson  v.  State,  478. 

19.  Where  upon  a  trial  for  violating  the  local  option  law.  the  evidence  showed 
that  the  money  paid  in  by  the  club  members  of  an  incorporated  association,  was 
paid  into  the  corporation  fund  and  became  the  property  of  the  same,  with  which  it 
furnished  beer  to  the  members  of  the  club  through  its  manager,  the  defendant: 
and  that  the  money  was  not  sent  out  of  the  local  option  territory  to  purcha^ 
beer  for  individual  members  or  groups  of  members,  but.  that  the  beer  was  pui^ 
chased  by  the  corporation  and  sold  at  five  cents  a  glass  by  the  manager  to  indi- 
vidual members.  Held,  that  the  defendant  became  the  vendor  of  the  beer  and 
the  principal  in  the  transaction ;  and  that  the  whole  plan  pursued  was  a  mere 
subterfuge  to  cover  a  sale  made  in  local  option  territory;  and  this  altboagh  de- 
fendant was  not  shown  to  have  been  personally  present  at  the  time  of  the  sale, 
but  was  assenting  to  this  method  of  disposing  of  intoxicating  liquor.  Feige  ▼. 
State,  513. 

20.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence 
showed  that  the  defendant  was  steward  of  the  Germania  Association;  that  it  was 
his  duty  to  order  beer  for  the  members  of  the  association  and  place  it  m  the  club 
room  for  the  members,  and  that  they  gave  him  the  money  to  order  beer  and  have 
it  shipped  into  the  local  option  territory  where  such  club  was  located ;  and  the 
members  bought  tickets  from  defendant  at  five  cents,  which  represented  their 
interest  in  the  beer,  and  placed  these  tickets  in  a  box  and  drew  said  beer  from  the 
keg  by  the  glass.  Held,  that  such  fact  established  a  sale  in  local  option  territory. 
Adkins  v.  State,  524. 

21.  W^here  the  proof  showed  that  appellant  gave  a  written  order  addressed  to 
Mrs.  Russell  to  deliver  a  c.o.d.  express  package  on  payment  of  express  charges 
thereon  to  the  person  named  in  said  order,  and  that  delivery  of  said  package  was 
made  from  the  express  company*s  office,  it  was  immaterial  whether  it  was  actually 
delivered  by  the  person  to  whom  the  order  was  addressed  or  by  another  under  the 
control  of  the  express  company.     McElroy  v.  State,  t504. 

Lottery. 

Where  the  indictment  charged  the  defendant  with  violating  article  377, 
Penal  Code,  by  establishing  a  lottery,  but  did  not  charge  him  with  a  violation 
under  the  second  clause  of  said  article,  with  disposing  of  property;  and  there 
was  no  evidence  to  b-how  that  he  established  the  lottery  in  question,  but  onlj 
testimony  that  defendant  was  in  the  room  and  handled  tickets  and  turned  the 
wheel,  etc.,  there  was  not  sufficient  evidence  to  convict  him  of  establishing  a 
lottery,  and  the  testimony,  with  reference  to  disposing  of  property,  should  not 
have  been  admitted  under  the  indictment.     Leonard  v.  State,  327. 

Kalicions  Mischief.    See  Appeal  Bond. 

See  opinion  for  testimony  held  not  to  be  sufficient  to  sustain  a  conviction  for 
wantonly  killing  a  mule  with  intent  to  injure  owner.     Nicholson  v.  State.  102. 

Malice.    See  Charge  of  Court,  45. 

Malpractice  of  Physician. 

Upon  trial  for  luunler.  unless  the  evidence  showed  some  malpractice  on  the 
part  of  the  physician  causing  deceased  to  loRe  his  life,  and  that  such  malpractice 
was  the  proximate  cause  of  his  death,  a  charge  on  this  phase  of  the  case  would 
be  unauthorized.     Leito  v.  State,  309. 

Manslanghter.     See  Adequate  Cause;  Assault  .with  Intent  to  Murder.  1,  2;  Bill 
of  Kxceptions,  10;  Charge  of  Court,  59. 

1.  If  in  a  murder  case,  there  be  evidence,  which  however  inconclusive,  tends 
to  prove  facts  from  which  the  jury  may  deduce  a  finding  of  manslaughter.  It 
is  incumbent  on  the  court  to  give  the  law  of  manslaughter  in  charge  to  the  jury. 
See  facts  in  opinion  which  necessitated  a  charge  on  manslaughter.  Amwine  v. 
State,  5. 

2.  On  a  trial  for  murder  where  the  court's  charge  on  manslaughter  was  predN 
cated  specially  on  a  serious  personal  conflict  in  which  great  injury  was  inflicted 
by  the  person  killed,  etc.,  and  there  was  no  evidence  to  justify  such  charge,  but 
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there  was  testimony  to  show  that  the  deceased  was  the  aggressor  and  struck 
defendant  the  first  blow,  evidently  causing  pain,  the  charge  of  the  court  should 
have  given  this  as  adequate  cause.     Lucas  v.  State,  135. 

3.  Upon  a  trial  for  murder  where  there  was  evidence  that  deceased  struck  ap- 
pellant with  a  pistol  a  hard  blow  on  the  back  of  the  head,  inflicting  a  serious 
hurt,  etc.,  the  court  should  have  instructed  the  jury  that  if  said  blow  caused  pain 
or  bloodshed,  and  the  mind  of  defendant  became  enraged  beyond  cool  reflection, 
and  that  if  before  reason  had  asserted  its  sway,  and  while  still  laboring  under  the 
engendered  passion  he  killed  deceased,  he  would  be  guilty  of  no  higher  offense  than 
manslaughter.  See  charge  of  court  held  error  upon  this  phase  of  the  case.  Scott 
v.  State,  38& 

4.  An  officer  may  legally  arrest  and  use  proper  and  necessary  means  to  detain 
his  prisoner  after  such  arrest  without  using  more  force  than  is  necessary;  and 
where  there  was  testimony  that  the  defendant  simply  caught  the  officer  around 
the  body  or  arms  and  was  separated  from  him  by  bystanders,  and  the  officer  then 
struck  him  with  a  pistol  a  hard  blow  on  the  back  of  the  head,  this  would  constitute 
adequate  cause;  and  if  passion  was  engendered  thereby  such  as  rendered  his  mind 
incapable  of  cOol  reflection  and  defendant  killed  the  officer  while  his  mind  was  in 
this  condition,  he  would  be  guilty  of  no  higher  oflfense  than  manslaughter;  and 
this  whether  the  arrest  was  legal  or  not.     Id. 

5.  Where  upon  trial  for  murder  the  defendant's  evidence  showed  that  he  was 
unaware  of  the  fact  that  deceased  was  an  officer,  the  court  should  have  instructed 
the  jury,  that  under  such  circumstances,  if  the  blow  was  struck  by  deceased  upon 
defendant  causing  pain  or  'bloodshed,  and  that  thereby  passion  was  engendered 
rendering  his  mind  incapable  of  cool  reflection,  he  would  be  entitled  to  an  acquittal 
of  murder  and  his  puuishment  could  only  be  for  manslaughter;  as  defendant  had 
a  right  to  resist  illegal  arrest,  and  a  blow  inflicting  pain  or  bloodshed  is  made 
adequate  cause  by  the  statute.     Id. 

6.  Upon  a  trial  for  murder  where  the  testimony  showed  that  the  deceased  had 
struck  defendant,  beat  him  over  the  head,  etc.,  when  appellant  shot  him  with  a 
pist«l,  the  court  should  have  instructed  the  jury  if  they  believed  deceased  made 
an  unlawful  assault  on  defendant,  etc.,  causing  pain  or  bloodshed,  that,  in  law 
was  adequate  cause,  and  if  in  view  of  such  cause,  or  such  cause  in  connection 
with  all  the  antecedent  facts  and  circumstances,  the  jury  believed  appellant's 
mind  was  excited  and  he  was  rendered  incapable  of  cool  reflection,  and  in  such 
condition  shot  deceased,  he  would  be  guilty  of  no  higher  grade  of  offense  than 
manslaughter;  and  it  was  error  to  charge  the  law  simply  in  the  abstract.  Ware 
v.  State,  413. 

7.  Upon  trial  for  murder,  it  was  not  sufficient  that  the  court  charged  that  if 
deceased  abandoned  the  difficulty  and  defendant  so  understood  it,  and  he  then  fired 
upon  and  killed  deceased  he  could  not  plead  justification;  for  if  appellant  was 
acting  on  the  defensive,  he  might  in  that  case  not  be  guilty  of  a  higher  offense 
than  manslaughter,  and  the  court  under  the  evidence  in  the  case  should  have  so 
charged  the  jury.     St.  Clair  v.  State,  479. 

8.  See  opinion  for  facts  authorizing  a  charge  on  manslaughter.  Newcomb  v. 
Stote,  550. 

JCarriage,  Illegality  of.  See  Divorce,  9;  False  Swearing,  3;  Husband  and  W^ife. 
On  a  trial  for  murder  where  the  supposed  second  wife  of  defendant  stated 
on  cross-examination  that  during  the  commission  of  the  offense  she  believed  herself 
the  wife  of  the  defendant,  that  they  lived  and  cohabited  together  and  that  she 
had  a  child  by  him,  and  that  their  relations  were  of  that  confidential  nature 
as  exist  between  man  and  wife  and  that  they  were  both  charged  with  the  offense. 
Held  that  her  marriage  with  the  defendant  being  illegal  it  did  not  matter  however 
oonfidential  the  relationship  may  have  been  between  them,  or  that  she  may  have 
regarded  him  as  her  husband;  this  could  not  prevent  the  State  to  compel  her 
to  testify  against  the  defendant.     Young  v.  State,  207. 

Means  ITsed. 

1.  On  a  trial  for  murder,  where  the  evidence  showed  that  the  deceased  struck 
defendant  with  a  stick  of  pine  wood  which  had  been  lost,  it  was  error  to  exclude 
a  stick  offered  by  defendant  to  be  compared  by  his  witness  with  the  stick  the 
deceased  had  used  at  the  time  he  was  killed,  and  this  although  the  defense  did 
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not  offer  this  testimony  until  his  last  witness  was  placed  on  the  stand,  and  many 

of  the  State's  witnesses  had  been  discharged.     Wilson  v.  State,  50. 

2.  See  opinion  for  a  charge  of  the  court  held  to  be  sufficient  and  correct  in 
submitting  to  the  jury  the  means  used,  calculated  to  procure  an  abortion,  to  wit: 
by  the  use  of  drugs  and  the  application  of  a  metallic  instrument.  Reum  ¥.  State, 
125. 

Mediolne.     See  Local  Option,  10. 

Minor,  Outward  Appearance  of. 

Where  upon  a  trial  for  selling  intoxicants  to  a  minor,  the  evidence  showed  that 
the  alleged  purchaser  had  all  the  appearances  of  being  a  minor  at  the  time  the 
defendant  sold  intoxicants  to  him,  and  that  he  sold  them  in  territory  that  was 
not  under  the  local  option  law  when  the  sale  was  made,  the  conviction  was  ms- 
tained.     Cross  v.  State,  437. 

Xiscondnot  of  Jnry.    See  Bill  of  Exception,  11;  Defendant's  Failure  to  Tes- 
tify, 3. 

1.  On  motion  for  new  trial,  where  it  was  shown  by  affidavit  that  one  of  the 
jurors  during  the  retirement  of  the  jury  had  read  in  the  paper  that  the  de- 
fendant in  the  case  on  trial  had  been  convicted  at  a  former  day  of  the  court, 
and  his  punishment  assessed  at  two  years  in  the  penitentiary,  and  that  the  juror 
urged  the  defendant's  conviction,  but  the  record  also. showed  that  said  juror  did 
not  make  this  statement  until  after  the  verdict  was  written,  and  that  the  court 
passed  upon  the  issue  of  fact  presented  under  the  motion,  there  was  no  error  and 
the  verdict  of  the  jury  will  not  be  disturbed.    Tally  v.  State,  91. 

2.  Where  on  motion  for  new  trial,  the  complaining  affidavit  of  two  jurors  as  to 
misconduct  in  the  jury  room,  were  denied  by  the  affidavits  of  nine  of  the  jnrors, 
and  that  they  did  not  agree  beforehand  to  be  bound  by  lot,  and  the  court  over- 
ruled the  motion  predicating  a  new  trial  on  this  ground,  there  was  no  error. 
Goodman  v.  State,  185.  * 

3.  Where  u])on  an  appeal  from  a  conviction  of  robbery  the  record  showed  that 
while  the  jury  were  considering  their  verdict  and  before  they  had  agreed  thereon, 
one  of  the  jurors  remarked  in  the  presence  of  his  fellows  that  appellant's  co- 
defendant  had  been  convicted  and  given  a  term  of  ten  years  in  the  penitentiary 
and  that  the  jury  should  not  give  defendant  a  less  punishment ;  and  that  the  jury 
afterwards  arrived  at  a  verdict  of  ten  years,  the  conviction  can  not  be  sustained. 
Following:  McWilliams  v.  State,  32  Texas  Crim.  Rep.,  269.     Tutt  v.  State,  202. 

4.  W^here  upon  a  motion  for  new  trial,  after  a  conviction  of  burglary,  the  court 
heard  evidence  upon  the  question  of  misconduct  of  the  jury  which  developed 
overbearing  treatment  of  one  of  the  jurors  by  his  fellows,  and  that  defendant's 
character  and  that  of  his  family  were  discussed  by  the  jury  concerning  extra- 
neous matter  which  would  not  have  even  been  admissible  as  evidence;  and  that 
the  defendant  was  a  damn  negro  anyway  and  it  would  make  no  difference  if  he 
was  sent  to  the  penitentiary  even  if  he  was  innocent.  Held  that  because  of 
such  misconduct  of  the  jury  the  verdict  must  be  set  aside.     Gilford  v.  State,  275. 

5.  Upon  trial  for  accepting  a  bribe,  where  the  jury  after  having  retired  to 
consider  a  verdict  discussed  the  former  trial  and  the  statement  was  made  amon; 
them  that  defendant  had  been  convicted  on  a  former  trial  and  his  punishment 
fixed  at  five  years,  the  judgment  must  be  reversetl,  as  such  testimony  would  not 
have  been  admissible  during  the  trial,  which  is  the  test  in  matters  of  this  char- 
acter.    Morawitz  v.  State,  3G6. 

0.  Where  upon  a  trial  for  embezzlement,  after  the  jury  retired  to  consider 
their  verdict,  the  fact  that  the  defendant  failed  to  go  on  the  stand  as  a  witness 
was  freely  commented  upon  as  an  evidence  of  his  guilt  among  the  jurors.  Held 
error,  although  defendant's  counsel  admitted  that  he  knew  of  these  matters  as 
set  up  in  his  amended  motion  for  new  trial,  before  he  filed  his  original  motion, 
and  gave  no  reason  why  they  were  not  set  up  and  incorporated  therein;  and  the 
court  shouhl  have  inquired  into  the  question  presented  by  affidavit  attached  to 
the  motion  before  overruling  the  same.    Cowan  v.  State,  40(3. 
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Xisdemeanor.    See  Principals,  2. 

In  misdemeanor  cases  the  court  should  either  give  or  refuse  the  charge  aske<]. 
there  is  no  error  to  refuse  to  give  an  incorrect  requested  instruction  in  misde- 
meanors.    Shaw  V.  State,  379. 

Mistake  of  Fact. 

On  a  trial  for  disturbing  the  peace,  where  the  defendant's  theory  was  a  mistake, 
in  going  to  the  house  in  which  he  disturbed  the  inmates,  his  intentions  being 
to  go  to  another  house  upon  a  peaceful  errand,  there  was  no  error  in  refusing 
defendant's  special  charge  that  if  he  went  to  the  house  in  which  he  disturbed 
the  inmates  by  the  use  of  loud  'and  vociferous  language  by  mistake,  thinking 
it  was  the  house  of  another,  and  that  such  conduct  on  his  part  would  not  have 
been  reasonably  calculated  to  disturb  the  inhabitants  of  said  last  named  house, 
to  acquit;  and  it  would  make  no  difference,  if  the  disturbance  in  fact  took 
place,  at  what  house  he  thought  it  was.    Garrett  v.  State,  235. 

Moral  Turpitude.    See  Harmless  Error.  4. 

Motion  in  Arrest  of  Judgment.    See  Aiding  Escape  of  Prisoner. 

Motive.    See  Evidence,  33. 

1.  Where  upon  a  trial  for  murder  there  was  evidence  that  defendant  beat, 
bruised  and  ultimately  killed  deceased  and  in  the  course  of  his  beatings  had  carnal 
intercourse  with  her  on  one  occasion,  there  was  no  error  in  the  charge  submitting 
to  the  jury  this  phase  of  the  case  and  limiting  the  same  to  the  motive  with 
which  defendant  committed  the  offense  of  murder.  Besides  defendant  could  not 
complain  since  he  did  not  object  to  this  testimony.     Young  v.  State,  207. 

2.  Upon  trial  for  murder  there  was  no  error  in  admitting  in  evidence  the 
indictment  against  deceased  charging  him  with  an  aggravated  assault  upon  defend- 
ant, to  show  motive,  the  full  effect  of  the  testimony  of  the  previous  difficulty  being 
before  the  jury.    Moore  v.  State,  499. 

Murder.  See  Abandonment  of  Difficulty:  Accomplice,  2,  4,  10,  12;  Adequate 
Cause ;  Age  and  Qualification  of  Witness ;  Aggravated  Assault,  1 ;  Animus, 
1,  2;  Appearance  of  Danger;  Argument  of  Counsel,  5,  7,  8,  11-21,  23-25; 
Bail;  Bill  of  Exceptions,  3-7,  12-21:  Book  Kept  by  Grand  Jury;  Books 
of  Original  Entry,  2;  Burden  of  Proof:  Change  of  Venue.  1-4;  Character 
of  Deceased;  Charge  of  Court,  11-15.  28.  29,  31,  33,  34,  37,  39-50,  55-59; 
Circumstantial  Evidence,  4,  6;  Conclusion  of  Witness;  Confession,  1,  4,  5, 
11;  Conspiracy;  Continuance,  4-6,  9,  12-14;  Contradicting  Own  Witness; 
Contradiction  of  Witness;  Cooling  Time;  Corpus  Delicti,  1;  Credibility  of 
Witness;  Cross-Examination,  1;  Deadly  Weapons,  1-6;  Declarations  and  Acts 
of  Defendant,  2,  6,  7 ;  Declarations  and  Acts  of  Third  Parties,  1-3 ;  Declara- 
tions of  Deceased;  Defendant's  Failure  to  Testify,  2;  Dismissal  of  Count  in 
Indictment;  Dying  Declarations,  1-9;  Expert  Opinion;  Expert  Witness;  Ex- 
traneous Crime.  7;  Evidence,  3,  4,  5,  6,  22.  23.  24.  25,  27.  31,  32,  33,  34,  37; 
Force  Authorized  in  Ejecting  Intruder;  Harmless  Error,  6,  7,  8;  Husband 
and  Wife;  Impeaching  Testimony,  2;  Impeachment  of  Witness,  1,  3;  Im- 
plied Malice;  Imputing  Crime  to  Another,  1;  Indictment,  1;  Infanticide;  In- 
tent to  Alarm;  Invited  Error;  Jury  and  Jury  Law,  1,  5,  6,  7;  Malpractice  of 
Physician;  Manslaughter,  1-8;  Marriage,  Illegality  of;  Means  Used.  1;  Mo- 
tive, 1,  2;  Mutual  Combat,  1,  2;  Negligent  Treatment  of  Physician;  Parties 
Jointly  Indicted;  Photographs,  1-3:  Principals,  8,  9,  10;  Provoking  Diffi- 
culty, 1-7;  Race  Discrimination,  1-3;  Reasonat)le  Doubt,  1;  Res  Gestsp,  3; 
Self-J)efense.  1-8;  Service  of  Copy  of  Indictment;  Special  Venire.  1-7;  Spec- 
tators; Threats,  1-3;  Uncommunicated  Threats. 

1.  Upon  an  appeal  from  a  conviction  of  murder  assessing  the  death  penalty, 
where  the  record  showed  an  unparalleled  ferocity  and  brutality  in  the  commission 
of  the  offense,  and  where  the  court  had  charged  on  every  legitimate  phase  raised 
by  the  evidence  the  judgment  will  not  be  disturbed.     Young  v.  State,  207. 

2.  Where  upon  trial  for  murder  the  confession  of  defendant  showed  that  he 
killed  the  deceased  while  sleeping  and  for  the  purpose  of  getting  his  money,  a 
conviction  assessing  the  death  penalty  will  not  be  disturbed.  Johnson  v.  State, 
314. 
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8.  See  the  opinion  of  the  court  for  evidence  supporting  the  findinir  of  the  jury  in 
convicting  the  defendant  for  murder  in  the  first  degree.    Tune  v.  State,  445w 

Xutual  Comhat. 

1.  On  a  trial  for  murder  the  evidence  showed  defendant  refused  to  play  a  game 
of  craps  with  deceased  and  that  an  altercation  followed  in  which  both  drew 
pistols,  but  they  were  separated;  but  they  both  returned  a  few  minutes  after 
to  the  place  where  the  game  was  being  played  and  after  some  quarreling  defendant 
fired  and  killed  deceased  before  the  latter  drew  his  weapon,  it  was  error  to 
charge  on  mutual  combat  and  provoking  difficulty;  and  this  although  defendant 
may  have  commenced  the  difficulty  or  the  parties  may  have  fought.  Reese  v. 
State,  242. 

2.  Upon  a  trial  for  murder  where  the  evidence  showed  that  there  was  nothing 
said  by  defendant  indicative  of  the  fact  that  he  was  getting  a  gun  for  the  purpose 
of  engaging  in  a  mutual  combat,  the  mere  fact  that  deceased  followed  appellant, 
who  returned  with  a  gun  and  shot  him,  would  not  authorize  a  charge  upon  mutual 
combat    Armsworthy  v.  State,  622. 

Hame  of  Defendant.    See  Charge  of  Court,  17. 

Where  upon  trial  for  forgery  the  prosecution  was  against  W,  and  the  defendant 
when  called  upon  to  plead  suggested  his  true  name  to  be  M,  and  from  that  point 
the  prosecution  was  carried  on  in  the  latter  name,  and  the  evidence  showed  that 
he  also  went  under  the  name  of  W  and  several  other  names,  and  that  he  signed  the 
instrument  alleged  to  have  been  forged  under  the  name  of  M,  which  he  contended 
was  his  true  name ;  held  that  all  this  character  of  evidence  having  been  introduced 
by  the  State  to  show  defendant's  method  and  that  his  true  name  was  not  M ;  and 
all  the  facts  having  been  submitted  under  a  proper  charge,  the  conviction  was 
sustained.     Murphy  v.  State,  488. 

Hame  of  Party  Injured.     See  Variance,  11. 

Negligrent  Treatment  of  Phygieian. 

See  opinion  holding  that  the  evidence  did  not  suggest  the  issue  of  an  accidental 
killing  and  did  not  authorize  a  charge  on  negligent  treatment  of  his  physician. 
Leito  V.  State,  309. 

Hewly  BiicoYered  ETldenoe. 

1.  On  motion  for  new  trial,  where  the  newly  discovered  evidence  is  indefinite, 
and  tends  to  show  that  defendant  had  knowledge  of  the  same,  there  was  no  error 
in  overruling  the  motion.     Alexander  v.>  State,  93. 

2.  Where  the  motion  for  new  trial  shows  that  if  the  facts  stated  are  true  they 
were  well  known  to  defendant  before  the  trial,  and  that  no  effort  was  made 
to  secure  the  witness  to  prove  the  alleged  alibi,  there  was  no  error  in  overruling 
the  motion.     Wyatt  v.  Stote,  193. 

Hew  TrlaL  See  Continuance,  7;  Identification,  2;  Judge,  Absence  of;  Limita- 
tion, 1;  Misconduct  of  Jury,  1-6;  Newly  Discovered  Evidence,  1,  2;  Practice 
on  Appeal,  2. 

1.  Where  upon  trial  for  a  violation  of  the  local  option  law  the  question  at  issue 
was  the  identification  of  appellant,  and  he  showed  in  his  motion  for  new  trial 
that  he  expected  to  prove  by  the  absent  witness  in  his  motion  for  continuance 
that  he  was  not  present  or  participated  in  the  sale  of  the  whisky  in  the  alleged 
transaction;  that  he  was  probably  misled  by  the  publication  as  to  the  setting 
of  his  case,  etc.,  and  therefore  did  not  issue  process  for  the  absent  witness; 
that  this  was  his  first  application  for  continuance,  etc.,  a  new  trial  should  have 
been  granted.     Leach  v.   State,  204. 

2.  Under  our  statutes  and  decision  regarding  continuances,  where  the  applica- 
tion has  been  overruled  because  of  the  failure  to  show  diligence:  after  trial  and 
conviction,  another  rule  prevails;  that  is,  notwithstanding  the  failure  of  the  appli- 
cation to  disclose  proper  diligence,  if  on  a  review  of  the  whole  case,  in  connec- 
tion with  the  testimony  of  the  al)sent  witnesses,  it  shall  appear  that  the  evidence 
of  the  witness  named  was  of  a  material  character,  and  the  facts  set  forth  in  the 


Digitized  by  LjOOQ IC 


Index.  711 

Hew  Trial — Continued. 

application  were  probably  true,  a  new  trial  should  be  granted.    Yantis  v.  State, 

400. 

a.  Upon  a  trial  for  murder  where  defendant  was  convicted  of  murder  in  the 
second  degree  and  relied  both  on  manslaughter  and  self-defense  and  where  the 
testimony  of  one  of  the  principal  State's  witnesses  was  to  the  effect  that  he  inter- 
fered, caught  hold  of  defendant  and  told  him  not  to  kill  the  deceased;  whereupon 
defendant  told  him  to  turn  him  loose,  that  he  was  going  to  kill  the  son  of  a  bitch ; 
testimony  set  out  in  the  motion  for  continuance  which  tended  to  show  that  this 
did  not  occur;  that  this  language  was  not  used,  in  fact  that  said  State's  witness 
was  not  there  at  the  time,  would  meet  the  question  of  malice  aforethought  involved 
in  murder  in  the  second  degree,  and  it  was  therefore  material  and  might  have 
changed  the  result  of  the  trial ;  and  the  court  should  have  granted  a  new  trial 
notwithstanding  the  lack  of  diligence  on  part  of  defendant  in  procuring  the  attend- 
ance of  his  witnesses.     Id. 

4.  While  a  court  has  jurisdiction  of  his  judgments  during  the  trial,  and  can  set 
aside  orders  overruling  motions  for  new  trial  during  the  term  and  can  consider 
the  question  of  a  new  trial;  yet,  where  the  defendant  simply  asked  the  judge 
shortly  before  adjournment  to  pursue  this  method  and  let  him  file  a  new  motion, 
which  the  court  refused;  and  no  other  action  was  taken  during  the  term  by  bill 
of  exceptions,  there  was  no  error;  and  the  certificate  of  the  judge  subsequent  Co 
the  term  appended  to  appellant's  amended  motion  for  new  trial  could  not  be  con- 
sidered on  appeal.    Moore  v.  State,  449. 

5.  In  the  absence  of  some  definite  rule  of  the  court  on  the  subject  of  filing  mo- 
tions for  new  trial,  there  was  no  limitation  that  could  be  inaugurated  in  the 
particular  case  where  the  motion  for  new  trial  had  not  been  determined  when 
the  amended  motion  was  filed  during  the  term,  or  presented  and  leave  asked  to  file 
the  same  during  the  term  and  wher^  the  same  presented  an  important  matter 
relating  to  the  misconduct  of  the  jury.  Held,  that  the  court  was  not  authorized  to 
reject  the  amended  motion  for  new  trial.    Cowan  v.  State,  406. 

Hon-Ezpert  Opinion.     See  Bill  of  Exceptions,  1. 

Hon-Ezpert  Testimony. 

Upon  a  trial  for  assault  with  intent  tb  rape,  it  was  error  to  admit  the  opinion 
of  non-experts  to  testify  to  the  sanity  of  defendant,  without  giving  the  facts  and 
circumstances  upon  which  they  predicated  their  opinion.     Henderson  v.  State,  511. 

Von-Zntoxlcants.     See  Local  Option,  6. 

Where  upon  a  trial  for  a  violation  of  the  local  option  law,  the  evidence  showed 
that  the  prosecuting  witnesses  went  into  defendant's  place  of  business  and  called 
for  two  bottles,  not  stating  what  they  should  contain,  paying  for  and  then  drink- 
ing the  same,  stating  that  they  felt  no  effect  from  it  and  they  did  not  know  what 
it  tasted  like,  and  that  the  bottles  looked  like  beer  bottles  and  they  thought  it 
was  beer;  and  defendant's  testimony  was  that  be  did  not  sell  any  beer  to  these 
parties  and  that  he  did  not  keep  any,  but  sold  them  a  non-intoxicant  which  looked 
like  beer,  tasted  like  it,  and  was  put  up  in  beer  bottles,  the  evidence  was  not  suf- 
ficient to  sustain  a  conviction.     Bird  v.  State,  205. 

Hotice  of  Election.    See  Election  Law. 

Obstmcting  Pnblic  Boad.     See  Boundaries:   Hearsay  Evidence,  4. 

1.  Upon  a  trial  for  the  offense  of  obstructing  a  public  road,  where  the  evidence 
showed  that  the  statutory  requirements  had  not  been  complied  with  until  some 
days  after  the  road  was  alleged  to  have  been  obstructed,  the  conviction  could 
not  be  sustained.     Green  v.  State.  150. 

2.  See  opinion  for  evidence  held  insuflicient  to  sustain  a  conviction  for  willfully 
obstructing  a  public  road.     Isham  v.  State,  324. 

Obstmcting  Railroad  Track.    See   Imputing  Crime  to  Another,  3;   Insanity,  2. 

Occupation  Tax. 

The  statute  of  this  State  requires  that  after  the  tax  is  paid  for  pursuing  the 
occupation  of  liquor  dealer,  the  license  must  be  posted  in  a  conspicuous  place  in 
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the  house;  and  a  defense  of  the  accused  that  he  believed  other  parties  had  paid 

his  tax,  when  he  had  no  license,  was  untenable.    Meroney  v.  State,  387. 

Offer  to  Bribe  Offleer. 

1.  Where  upon  trial  to  offer  to  bribe  an  officer  the  verdict  found  defendant 
guilty  of  an  attempt  to  bribe  an  officer,  and  the  judgment  found  appellant  guilty 
of  the  offense  of  an  offer  to  bribe  an  officer,  there  was  no  error.  Johnson  y.  State, 
250. 

2.  The  statutes  provide  that  before  one  can  bribe  an  officer  to  release  a  prisoner 
such  officer  must  have  the  prisoner  in  legal  custody;  and  it  further  provides 
that  where  there  is  not  time  enough  for  the  officer  to  secure  a  warrant  for  the 
arrest  of  prisoner,  being  informed  the  crime  has  been  committed,  he  can  pursue 
the  party  where  the  offense  committed  is  a  felony  and  arrest  witliout  warrant: 
and  there  was  no  error  upon  a  trial  to  offer  to  bribe  an  officer  in  permitting  that 
officer  to  testify  that  some  one  informed  him  that  a  party  had  committed  a 
forgery  and  was  about  to  leave  on  the  train,  and  that  he  had  no  time  to  procure 
a  warrant  and  immediately  made  the  arrest  and  that  then  defendant  offered 
to  brik)e  him  to  release  the  prisoner;  and  this,  although  the  indictment  did  not 
show  what  the  prisoner  was  charged  with,  but  merely  allied  that  the  officer 
had  the  prisoner  in  legal  custody.     Id. 

Opinion  of  Witness.    See  Bill  of  Exceptions,  18 ;  Evidence,  19. 

1.  Upon  a  trial  for  theft  of  cattle,  it  was  error  to  admit  testimony  that  the  wit- 
ness would  have  detected  the  difference  in  the  brand  upon  the  aninial  alleged  to 
have  been  stolen,  or  in  his  opinion  would  have  done  so  after  an  eleven  mile 
drive,  etc.,  as  this  was  purely  the  opinion  of  said  witness  and  would  not  pre- 
clude defendant's  innocence,  and  the  fact  that  he  was  mistaken  about  the  char- 
acter of  the  brand.     Bryan  v.  State,  200. 

2.  Upon  trial  for  burglary  it  was  error  to  admit  the  testimony  of  a  State's 
witness  that  according  to  his  impression  and  habits  he  closed  the  door  of  the 
burglarized  house  as  he  started  away.     Green  v.  State,  238. 

3.  Where  upon  a  trial  for  a  violation  of  the  local  option  law  it  became  a 
material  fact  whether  a  package  taken  from  the  express  office  contained  whisky, 
and  there  was  no  other  proof  as  to  what  said  package  contained,  the  admission 
of  testimony  of  a  witness  that  he  did  not  know  what  it  contained,  but  that  it 
was  his  opinion  that  it  contained  whisky,  should  have  been  excluded  upon  objection 
made  by  defendant.     McNeely  v.  State,  286. 

4.  Upon  trial  for  murder,  it  was  error  to  permit  the  State  to  impeach  a  witness 
for  the  defense  as  to  his  opinion  in  regard  to  the  question  as  to  whether  the  offense 
was  a  cold-blooded  murder :  as  such  opinion  of  the  witness  would  have  been  inad- 
missible as  original  testimony,  and  could  not  form  a  basis  for  impeachment.  Scott 
V.  State,  386. 

5.  Upon  a  trial  for  sodomy,  it  was  error  to  admit  the  testimony  of  a  State's 
witness,  to  the  effect  that  when  he  approached  the  place  where  defendant  and 
the  jennet  were  in  the  lane,  defendant  was  cracking  the  jennet,  as  such  testimony 
was  an  opinion  and  conclusion  of  a  witness.  Henderson,  Judge,  dissenting.  Rich- 
ardson V.  State,  391 

Other  Acts  of  Intercourse. 

Upon  a  trial  for  rape,  the  State  should  not  have  been  permitted  to  go  into  an 
examination  of  prosecutrix  in  regard  to  other  acts  of  intercourse  between  herself 
and  defendant,  except  the  one  relied  upon  for  conviction ;  and  especially  where  the 
details  of  such  other  acts  were  not  admissible.     Schults  v.  State,  351. 

Other  Offenses.    See  Extraneous  Crimes ;  Harmless  Error,  9. 

Other  Transactions. 

1.  Where  on  trial  for  a  violation  of  the  local  option  law  the  State's  testimony 
was  positive  as  to  the  specific  sate  alleged,  it  was  error  to  admit  testimony  of 
other  transactions  not  having  any  connection  with  the  matter  under  investiga- 
tion.    Baughman  v.  State,  33. 

2.  Upon  a  trial  for  a  violation  of  the  local  option  law  where  the  issue  was 
raised  as  to  whether  the  alleged  beverage  was  intoxicating,  there  was  no  error 


Digitized  by  LjOOQ IC 


Index.  713 

Other  TntiiBaotion*— Continued. 

in  the  admission  of  other  sales  of  the  alleged  beverage  and  Its  effect  upon  other 
witnesses,  but  it  was  not  competent  to  show  that  a  beverage  different  from  the 
one  alleged  in  the  indictment  was  intoxicating.     McRoberts  v.  State,  288. 

8.  Upon  a  trial  for  incest,  evidence  of  former  transactions  of  incestuous  inter- 
course between  prosecutrix  and  defendant  were  inadmissible:  especially  where 
such  transactions  were  more  than  ten  years  old.    Gillespie  v.  State,  580. 

Ownership.    See  Fraudulent  Intent,  2. 

1.  On  trial  for  theft  of  a  hog,  where  the  evidence  showed  that  defendant  never 
claimed  any  interest  in  the  hogs  in  question  when  found  in  his  pen,  and  that  they 
were  merited  in  a  mark  claimed  by  the  person  whom  be  was  assisting  in  driving 
them;  that  there  was  a  sharp  question  as  to  whether  the  hogs  belonged  to  the 
alleged  owner  or  the  person  defendant  assisted  in  driving  them.  It  was  error  to 
charge  the  jury  that  if  defendant  claimed  the  hogs  by  mistake  to  acquit  him. 
Johnson  v.  State,  106. 

2.  Upon  trial  for  theft  of  cattle,  where  the  count  in  the  indictment  upon  which 
defendant  was  convicted  cliarged  the  ownership  of  the  alleged  stolen  cattle  in  A., 
and  the  proof  showed  that  said  cattle  belonged  to  E.,  and  were  never  reduced 
to  possession  in  A.  absolutely,  but  only  conditionally  upon  his  securing  or  Hnding 
them,  which  he  never  did.  Held  that  A.  was  not  a  special  owner  within  the  con- 
templation of  the  statutes.    Bryan  v.  State,  196. 

Parol  Explanation. 

Where  upon  trial  for  embezzlement  the  written  instrument  upon  which  the 
prosecution  was  predicated,  was  in  the  nature  of  a  receipt  for  money  and  is  not 
contractual  in  its  character,  the  same  was  subject  to  explanation  by  parol  testi- 
mony; especially  where  the  deposit  was  not  to  a  bank  but  a  private  person,  even 
though  the  receipt  recited  that  the  money  was  deposited  subject  to  the  depositor's 
order  on  demand.     Stephens  v.  State,  489. 

Parties  Jointly  Indioted. 

Where  two  parties  are  jointly  indicted  for  murder,  and  one  had  been  tried 
and  convicted  and  his  case  reversed  and  cliange  of  venue  made  to  another  county 
where  he  had  not  been  retried,  he  could  not  testify  for  his  co-defendant.  Wilson 
V.  State,  59. 

Paying  for  Property  After  Theft 

On  a  trial  for  theft  of  a  hog,  where  there  was  testimony  showing  a  proposition 
on  part  of  the  mother  of  the  defendant  to  pay  for  the  alleged  stolen  hog,  which 
testimony,  while  not  admissible  in  the  first  instance,  nevertheless  did  not  f^uthorize 
a  charge  that  the  same  only  could  be  considered  as  bearing  on  the  credibility  of 
the  witness  who  had  made  such  proiiosition,  as  its  effect  and  purpose  seem  to 
have  been  of  an  exculpatory  character.     McDaniel  v.  State,  47. 

Perjnry.    See  Corporation  Court:  Corroboration,  1;  Evidence,  28,  29;  Bxtraneous 
Crime,  8;  Indictment,  2,  14,  15,  16;  Variance,  5. 

1.  On  a  trial  for  perjury,  the  assignment  upon  which  the  case  was  tried  ap- 
peared to  have  been  based  upon  a  written  statement  made  by  defendant  before  the 
grand  jury,  and  there  was  no  question  as  to  what  this  statement  was:  and  where 
the  contention  of  the  defense  was  that  the  questions  specially  asked  the  defendant 
before  the  grand  jury  related  to  a  game  of  cards  on  the  date  mentioned  in 
Durham's  pasture,  and  that  none  of  the  witnesses  on  the  trial  of  defendant 
showed  a  game  played  in  Durham's  pasture,  but  that  the  only  testimony  ad- 
duced on  the  trial  related  to  a  game  played  in  Graves'  pasture.  Held  that  the 
evidence  showing  that  both  of  these  places  were  situated  in  the  county  where  the 
alleged  perjury  was  charged,  that  it  wos  not  necessary  for  the  State  to  prove  a 
game  of  cards  was  played  in  Durham's  pasture,  it  not  having  so  alleged  in  the 
indictment,  but  that  it  was  entirely  competent  for  the  State  to  call  defendant's 
attention  to  any  particular  place  in  said  county  and  inquire  in  regard  thereto;  the 
defendant  having  denied  in  his  testimony  before  the  grand  jury  that  he  saw  any 
game  played  in  the  county  at  all.  See  opinion  for  charge  of  court  held  proper. 
Hambright  v.  State,  162. 

2.  On  a  trial  for  perjury  it  was  only  necessary  to  prove  that  the  defendant 
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swore  before  the  grand  jury  to  the  matters  alleged,  by  one  witness,  and  where 
this  was  done  and  the  falsity  of  his  said  testimony  before  the  grand  jury  was 
proven  by  a  number  of  witnesses,  the  evidence  is  sufficient  to  sustain  the  con- 
viction.    Id. 

3.  Where  on  trial  for  perjury  the  court  submitted  all  the  assignments  of  perjury 
to  the  jury,  and  a  finding  of  guilty  by  the  jury  could  be  applied  to  either  assign- 
ment, there  was  no  error.     Liamar  v.  State,  563. 

4.  Where  upon  trial  for  perjury  the  assignment  of  perjury  was  that  defendant 
falsely  swore  before  a  justice  of  the  peace  that  he  did  not  see  the  State's  witness 
with  a  pistol,  and  did  not  see  htm  shoot  it,  and  that  he  afterwards  was  brought 
before  the  same  justice  and  made  a  contradictory  statement  under  oath;  and  the 
State  proved  these  two  statements  before  the  justice  of  the  peace,  but  there  was 
no  positive  proof  by  the  State  that  defendant  saw  the  State's  witness  with  a  pistol 
or  saw  him  shoot  the  pistol,  and  there  was  nothing  positive  except  the  contra- 
dictory statements  of  the  accused  before  said  justice,  the  evidence  was  insuffi- 
cient to  meet  the  requirement  of  the  statute  of  two  witnesses  to  the  falsity  of  the 
statement  or  of  one  witness  with  strong  corroborating  testimony.  Billingsley  v. 
State,  (S20. 

PemLitting  Gaming.    See  Gaming,  7. 

Permitting^  Minor  to  Play  Pool. 

Where  upon  a  trial  for  permitting  a  minor  to  play  pool  in  defendant's  place 
of  business,  the  evidence  showed  that  the  alleged  minor  was  19  years  of  age 
and  that  he  had  played  several  gtftues  of  pool  in  defendant's  place  of  business, 
without  consent  of  the  minor's  father,  the  evidence  was  sufficient  to  convict 
under  the  Act  of  the  Twenty-ninth  L^islature,  1905,  page  105,  and  it  was  not 
necessary  that  the  act  was  knowingly  done,     Rainbolt  v.  State,  427. 

Photographs. 

1.  On  a  trial  for  murder,  there  was  no  error  in  excluding  a  picture  or  photo- 
graph of  the  sister  of  defendant  and  wife  of  the  deceased,  offered  for  the  purpose 
of  showing  the  physical  condition  of  said  female  at  or  before  her  marriage  with 
deceased,  to  wit:  that  she  was  healthy,  cheerful,  innocent  and  possessed  of  great 
beauty;  other  evidence  showing  that  after  five  months  of  married  life  with  de- 
ceased, she  became  a  physical  wreck  by  reason  of  his  maltreatment  and  excesses: 
and  that  it  was  impossible  to  correctly  describe  the  looks  of  said  female  to  the 
extent  as  shown  by  said  picture;  and  that  appellant  had  been  accustomed  to 
visit  this  picture  and  brood  over  it  See  opinion  as  to  rule  for  the  introduction 
of  photograph.     Willis  v.  State,  139. 

2.  Where  upon  trial  for  murder  the  bill  of  exceptions  to  the  introduction  of 
certain  photographs  taken  of  the  deceased  after  her  death  did  not  show  that 
the  same  were  not  correct  photographs,  except  defendant's  objections  which  were 
not  certified  by  the  court  as  facts  that  they  were  not  ti-ue  representations^ 
there  was  no  error.    Young  v.  State,  207. 

3.  On  a  trial  for  murder  where  the  bill  of  exceptions  to  a  ruling  of  the  court  to 
exclude  a  photograph,  did  not  show  that  there  was  evidence  in  the  case  which 
showed  that  the  dresser  appearing  on  the  photograph  was  located  at  the  point 
where  it  was  at  the  time  the  homicide  was  committed,  it  could  not  be  considered. 
The  rule  is  that  if  the  photograph  of  the  scene  of  the  homicide  would  serve  to 
Illustrate  any  fact,  as  the  locality  where  some  particular  act  occurred  it  would 
be  admissible;  but  when  it  is  neither  necessary  nor  instructive  it  would  tend  to 
create  confusion  and  should  be  excluded.     Newcomb  v.  State,  550. 

Place  of  Contract.      See  Local  Option,  1,  2. 

Place  of  Sale. 

Where  an  order  for  a  O.O.D.  express  package  containing  whisky  was  made  in  H. 
County  and  the  whisky  was  delivered  to  the  express  office  in  C.  County  to  which  it 
had  been  originally  ordered  by  appellant,  and  the  intention  of  the  parties  to  such 
order  was  that  the  whisky  should  be  delivered  in  said  C  County,  the  sale  took 
place  in  said  latter  county.     McElroy  v.  State,  004. 
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1.  Where  upon  trial  for  theft  of  horses  the  evidence  showed  that  they  were 
placed  in  the  pasture  of  B.  under  a  simple  contract  of  pasturage  by  P.,  the 
owner,  who  retained  control  over  the  same,  the  issue  of  possession  in  B.  was 
not  raised.     Byrd  v.  State,  270. 

2.  Upon  trial  for  theft  where  the  allegation  of  the  information  was  that  the 
property  was  in  P.,  and  the  proof  showed  that  P.  was  the  jailer  and  that  the 
property  in  fact  belonged  to  one  who  had  been  adjudged  insane  and  sent  from 
the  jail  to  the  asylum  and  who  left  the  property  with  the  jailer  to  keep  until  it 
was  called  for,  the  possession  of  the  property  was  properly  alleged.  Cain  v. 
State,  360. 

Practice  in  IHstrict  and  County  Court.  See  Charge  of  Court,  57;  Discretion 
of  Court;  Judge,  Remarks  by,  1-0;  New  Trial,  4,  5;  Side-bar  Remarks;  Two 
Days  After  Information  Filed. 

1.  Upon  a  trial  for  theft  where  defendant  took  at  least  one  hundred  exceptions 
during  the  trial,  many  of  which  were  frivolous,  there  was  no  error  that  the 
court  refused  to  suspend  proceedings  and  permit  counsel  to  reduce  them  to 
writing;  especially  as  it  was  not  shown  that  the  court  refused  to  allow  any 
bill  of  exceptions  taken  during  the  trial  and  presented  to  him  by  the  defendant. 
Taylor  v.  State,  7. 

2.  Where  upon  trial  for  murder  after  defendant  had  introduced  all  his  wit- 
nesses, he  requested  the  sheriff  to  call  as  a  witness  a  certain  physician  whom  the 
court  had  excused  until  the  following  morning,  whereupon  the  court  directed  the 
State  to  open  the  argument,  and  defendant's  counsel  was  told  that  he  could  use 
this  witness  or  any  other  before  lieginning  his  argument,  and  the  witness  was  ten- 
dered him  immediately  after  the  State  had  opened  his  argument  and  before 
defendant's  counsel  had  made  his  argument;  and  this  same  witness,  who  was 
temporarily  excused  on  account  of  the  desperate  illness  of  his  wife,  was  several 
times  during  the  progress  of  the  trial  at  such  times  when  he  appeared  in  the 
courthouse  tendered  to  defendant  to  be  used  as  a  witness.  Held  no  error.  Young 
V.  SUte,  207. 

3.  Where  upon  a  trial  for  burglary,  it  appeared  from  the  record  that  one  of 
defendant's  witnesses  could  have  been  obtained  in  thirty  minutes  or  less  time, 
and  there  seemed  to  have  been  no  further  effort  to  obtain  the  witness  than  an 
agreement  to  phone  for  him,  defendant's  counsel  having  agreed  in  the  meantime 
to  proceed  with  the  argument,  which  continued  for  an  hour  and  a  half  or  two 
hours,  there  was  no  merit  in  defendant's  bill  of  exceptions  of  failure  of  the  court 
to  postpone  the  trial  for  said  witness.     Jackson  v.  State,  215. 

4.  Where  defendant  was  convicted  upon  an  indictment  charging  rape  in  one 
count  and  incest  in  another,  the  conviction  being  for  rape,  the  second  count  having 
been  ignored,  the  said  indictment  could  not  be  used  to  predicate  a  subsequent 
prosecution  for  incest  thereon.     Elliott  v.  State,  435. 

5.  On  a  trial  for  murder,  the  action  of  the  court  in  receiving  the  report  of  the 
grand  jury  during  the  progress  of  the  trial,  which  contained  no  reference  to  defend- 
ant's case  or  affected  the  same  was  no  error.     Newcomb  v.  State,  550. 

Practice  on  AppeaL  See  Bill  of  Exceptions,  16;  Reforming  Judgment;  Steno- 
graphic Reports. 

1.  Where  upon  appeal  from  a  conviction  for  violating  the  local  option  law  it 
appeared  that  the  clerk  in  making  up  the  transcript  copied  the  orders  of  the 
commissioners  court  authorising  the  local  option  election  and  declaring,  the  result, 
on  the  strength  of  a  memorandum  in  the  statement  of  facts  that  said  orders  should 
be  inserted.  Held  that  this  was  unauthorized  and  a  motion  to  strike  out  was  sus- 
tained and  the  judgment  reversed.     Wash  v.  State,  247. 

2.  Where  upon  appeal  from  a  conviction  of  murder,  it  appeared  that  the  ap- 
plication for  continuance  probably  failed  to  show  the  materiality  of  the  testi- 
mony of  absent  witnesses,  or  did  not  state  that  the  testimony  was  material  to 
controvert  certain  points  put  in  issue  by  the  State,  yet  where  a  motion  for  new. 
trial  was  overruled  which  was  predi(*ate<t  upon  the  action  of  the  court  in  over- 
ruling the  motion  for  continuance,  this  court  is  authorized  to  look  to  the  testimony 
of  the  witnesses  in  the  record,  and  consider  same  in  connection  with  the  testimony 
set  out  in  the  application  for  continuance,  to  determine  the  materiality  and  prob- 
able truth  of  such  absent  testimony.     Yantis  v.  State,  400. 
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3.  Where  upon  an  appeal  from  a  conviction  of  murder  affidavits  were  filed  in 
the  Court  of  Criminal  Appeals,  showing  that  a  certain  witness  had  recanted  her 
testimony  and  that  she  testified  falsely  at  the  trial,  the  same  constitutes  no  part 
of  the  record  on  appeal  and  is  not  subject  to  review.     Newcomb  v.  State,  550. 

Presumption  of  Innooaaoe. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  evidence  showed 
that  the  prosecuting  witness  was  in  the  employment  of  the  sheriff  to  catch  parties 
who  sold  whisky,  and  that  the  witness  handed  defendant  50  cents  with  which 
to  get  him  some  whisky,  and  shortly  thereafter  the  defendant  handed  him  a  half 
pint  of  whisky  with  the  change,  saying  that  he  did  not  like  to  state  where  he 
got  the  liquor,  and  the  facts  make  it  appear  that  the  defendant  acted  as  the 
agent  of  the  prosecutor,  the  presumption  of  innocence  or  reasonable  doubt  was 
not  overcome,  and  the  conviction  could  not  be  sustained.    Qivens  v.  State,  267. 

Prindpalt.    See  Intent  to  Ahirm ;  Social  Club ;  Verdict,  1. 

1.  Where  on  trial  for  theft  of  a  horse,  the  evidence  showed  that  the  defendant 
was  a  guilty  participant  with  another  in  taking  the  alleged  stolen  horse,  and 
excludes  every  other  theory  than  that  they  joined  in  such  taking,  and  the  court 
charged  the  jury  that  before  they  could  convict  they  must  find  that  these  parties 
acting  together  as  principals  took  the  horse,  and  that  defendant  would  not  be 
guilty  unless  he  was  present  and  assisting  in  taking  the  horse,  there  was  no  error 
in  the  failure  of  the  court  to  further  charge  to  acquit  defendant  if  he  was  not  con- 
nected with  the  original  taking.     Selph  v.  State,  18. 

2.  All  parties  in  misdemeanors,  whether  accomplices  or  hot,  are  principals.  Mc- 
Govern  v.  State,  35. 

3.  On  a  trial  for  murder,  where  the  evidence  showed  that  at  the  time  of  the 
homicide  defendant  and  another  were  acting  together  in  the  fight  in  which 
deceased  lost  his  life,  a  charge  on  the  law  of  principals  was  proper.  Wilson  v. 
State,  50. 

4.  On  a  trial  for  burglary,  where  the  evidence  showed  that  at  the  time  of  the 
burglary  appellant's  codefendant  was  in  the  house,  and  appellant  was  standing 
outside  and  ran  away  from  said  building  as  the  officers  approached,  there  was 
no  error  to  charge  on  the  law  of  principals.    Tally  v.  State,  91. 

5.  On  trial  for  burglary,  where  there  was  evidence  calling  for  a  charge  on  prin- 
cipals to  the  effect  that  the  defendant  must  be  present  at  the  time  and  place  of 
the  offense,  and  know  of  the  unlawful  intent  of  his  confederate  aiding  and 
encouraging  and  advising  him,  or  agreeing  to  the  commission  of  the  offense  at 
the  time,  there  was  no  error.     Id. 

6.  On  trial  for  theft  from  person,  where  there  was  no  evidence  which  showed 
that  the  law  of  principals  applied  and  the  court  authorized  the  conviction  of 
defendant  upon  that  theory,  there  was  reversible  error.     Bogan  v.  State.  109. 

7.  Upon  a  trial  for  burglary  where  the  evidence  showed  that  the  defendant 
was  an  accomplice  and  not  present  at  the  time  of  the  burglary,  it  was  error  to 
charge  the  jury  that  defendant  would  be  a  principal  to  the  offense  if  he  agreed  to 
commit  the  offense,  etc.,  although  not  present.  Following  Barnett  v.  State,  10 
Texas  Ct.  Rep.,  560;  McDonald  v.  State,  id..  172.     Holmes  v.  State,  348. 

8.  Where  upon  trial  for  murder  the  evidence  showed  that  the  defendant  was 
present  at  the  birth  of  the  child  alleged  to  have  been  killed,  and  that  be  subse- 
quently destroyed  it,  there  was  no  error  in  the  charge  of  the  court  that  if  the  jury 
believed  from  the  evidence  beyond  a  reasonable  doubt  that  some  person  unlawfully 
killed  the  infant  child  on  or  about  the  time  alleged  in  the  indictment;  yet  If  they 
had  reasonable  doubt  from  the  evidence,  or  want  of  it,  whether  the  defendant 
was  present  at  the  time  and  place  where  said  offense  was  committed,  if  it  was, 
etc.,  to  acquit  the  defendant.    Tune  v.  State,  445. 

9.  Where  upon  trial  for  murder,  the  evidence  showed  that  the  defendant  was 
envolved  in  the  homicide  by  the  same  facts  which  envolved  his  codefendant, 
there  was  no  error  in  the  charge  of  the  court  connecting  the  defendant  as  the 
principal  with  his  codefendant  in  the  homicide;  liesides  the  court  gave  his  charge 
eliminating  defendant  in  the  commission  of  the  homicide  if  his  codefendant  acted 
independently.     Martin  v.  State,  526. 

10.  On  a  trial  for  murder  where  the  court's  charge  defining  the  law  of  prin* 
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cipals  was  in  accordance  with  the  statutes  and  applicable  to  the  case,  there  was 
no  error.    McKinney  v.  State,  591. 

Priyate  Prosecutor.    See. Grand  Jury,  6. 

Priyate  Besidenoe.    See  Gaming.  4,  5,  8. 

1.  Where  upon  trial  for  betting  at  a  game,  for  permitting  a  game  to  be  played 
upon  defendant's  premises  then  and  there  a  public  place,  etc. ;  where  the  evidence 
showed  that  defendant  occupied  the  house  where  the  gaming  was  alleged  to 
have  taken  place  as  a  private  residence,  and  that  a  good  deal  of  playing  with 
dice  took  place  there,  and  that  the  game  was  a  banking  game,  a  conviction 
could  not  be  sustained,  as  he  was  not  charged  with  exhibiting  a  banking  game. 
Waggoner  v.  State,  200. 

2.  Where  upon  a  trial  for  unlawfully  betting  and  wagering  at  a  game 
played  with  cards  at  a  private  residence,  etc.,  which  was  commonly  resorted  to 
for  the  purpose  of  gaming,  the  evidence  showed  that  the  game  for  which  the  de- 
fendant was  prosecuted  was  the  first  game  proved  by  the  State  that  had  been 
played  at  said  residence,  and  that  the  games  played  there  subsequently  were 
casual,  and  that  the  defendant  bad  no  complicity  therein,  it  did  not  establish  the 
fact  that  such  residence  was  commonly  nsed  for  the  purpose  of  gaming,  and  it 
was  insufficient  to  sustain  a  conviction.    Handy  v.  State,  381. 

Profert. 

Upon  a  trial  for  sodomy,  there  was  no  error  in  refusing  to  postpone  the  case, 
in  order  to  allow  defendant  to  bring  in  the  jennet  in  question,  and  have  her  in- 
spected by  the  Jury  as  to  her  height,  etc.,  in  determining  the  question  as  to 
whether  defendant  could  have  copulated  with  said  jennet  standing  on  the  ground. 
Besides  the  bill  of  exceptions  did  not  show  that  an  experiment  was  to  be  made 
under  similar  conditions  that  the  proof  offered  by  the  State  tended  to  show  ac- 
companied the  act  of  copulation,  and  that  this  was  to  be  presented  to  tlie  jury; 
nor  was  any  surprise  shown  on  the  part  of  defendant  as  to  the  character  of 
testimony  which  would  be  offered  by  the  State.     Richardson  v.  State,  391. 

Prosecutor,  Statement  of. 

On  a  trial  for  assault,  where  the  evidence  showed  that  prosecutor  had  mado 
some  statement  about  the  defendant  about  which  the  difficulty  originated,  defend- 
ant calling  prosecutor  a  damned  liar  for  making  the  statement,  whereupon  prose- 
eutor  struck  him  with  his  fist  and  the  defendant  then  struck  him  upon  the  head 
inflicting  a  wound  upon  his  skull  apparently  with  some  instrument,  etc.,  there  was 
no  error  to  refuse  a  requested  charge  which  involved  the  truth  or  falsity  of  prose- 
cutor's statement    Coleman  v.  State,  855. 

ProyoUng  DUaculty.    See  Self-Defense,  8. 

1.  Where  on  trial  for  murder,  the  evidence  showed  a  casual  difficulty  between 
'defendant  and  deceased,  deceased  becoming  offended  and  committing  an  assault 

upon   defendant,   there  was   no   evidence  authorizing  a  charge   on   provoking  a 
difficulty.    Lucas  v.  State,  135. 

2.  On  a  trial  for  murder,  where  the  court  gave  an  adequate  charge  on  self- 
defense  without  regard  to  appellant  having  armed  himself,  and  instructed  the  jury 
that  if  he  was  attacked  by  deceased  in  such  manner  as  from  his  standpoint 
endangered  his  life  or  person  be  would  have  the  right  to  kill  deceased,  and  safe- 
guard appellant's  rights  without  regard  to  the  purpose  for  which  he  ma^-  have 
armed  himself,  etc.,  there  was  no  error  in  charging  on  provoking  the  difficulty  as 
the  evidence  amply  warranted  such  a  charge.  See  opinion  for  court's  charge  and  re- 
quested charges  submitted  upon  this  phase  of  the  case.    Goodman  v.  State,  185. 

3.  Where  upon  a  trial  for  assault  with  intent  to  murder  it  appeared  from  the 
testimony  that  there  was  some  ill  feeling  between  the  parties,  and  that  defendant 
approached  prosecutor  and  insisted  on  his  going  with  him  which  the  latter  de- 
clined to  do,  and  thereupon  the  difficulty  arose,  prosecutor  striking  appellant 
and  the  latter  cutting  him  subsequently,  a  charge  on  provoking  the  difficulty 
was  not  authorized,  and  was  further  erroneous  in  failing  to  predicate  the  provo- 
cation on  the  intent  of  defendant,  and  for  singling  out  a  fact  that  was  ambiguous. 
Sprinkle  v.  State,  224. 
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4.  Where  on  a  trial  for  murder  the  evidence  failed  to  show  any  language  or 
conduct  on  the  part  of  the  defendant  or  his  companion  which  was  intended  by 
them  or  calculated  to  provoke  an  attack  by  the  deceased  or  his  comiianion, 
and  that  the  transaction  was  a  casual  difficulty  a  charge  on  provoking  the 
difficulty  was  unauthorized.     Renow  v.  State,  281. 

5.  On  a  trial  for  murder  where  the  evidence  showed  no  overt  act  or  statement 
of  defendant  showing  that  he  did  provoke  the  difficulty,  but  that  the  deceased 
cursed  him  a  short  while  before  and  immediately  at  the  time  of  the  homicide, 
the  same  did  not  suggest  the  issue  of  provoking  the  difficulty.  Moreover,  a 
charge  that  if  defendant  sought  a  meeting  with  deceased  for  the  purpose  of 
provoking  a  difficulty,  etc.,  the  same  would  destroy  his  right  of  self-defense, 
was  error,  as  the  mere  seeking  of  a  difficulty,  without  provoking  it  would  not 
forfeit  that  right,  but  something  must  be  said  or  done  by  defendant  at  the  time 
calculated  to  provoke  a  difficulty.     Leito  v.  State,  309. 

6.  Where  upon  trial  for  assault,  the  evidence  showed  that  defendant  took  pros- 
ecutor aside  and  upon  refusal  of  the  latter  to  recant  what  he  had  testified  to  in 
regard  to  the  transaction  about  which  defendant  asked  him,  and  that  then  defend- 
ant called  him  a  damned  liar  and  stepped  backwards  as  if  preparing  to  strike 
prosecutor,  when  prosecutor  struck  him  with  his  fist,  and  thereupon  defendant 
struck  prosecutor  on  the  head,  inflicting  a  wound  or  cut,  with  something  ap- 
parently besides  his  fist,  there  was  no  error  in  the  court's  charge  submitting  the 
question  of  provoking  the  difficulty,  dissevered  from  a  charge  which  authorised  the 
jury  to  acquit.    Coleman  v.  State,  355. 

7.  Upon  trial  for  murder  where  the  court  charged  upon  provoking  the  diffi- 
culty, although  not  quite  explicit  enough,  yet  when  considered  with  the  entire 
charge  the  same  was  sufficient,  there  was  no  error  in  refusing  a  special  charge 
upon  this  phase  of  the  case.     Ware  v.  State,  413. 

Publieation. 

Where  on  trial  for  violation  of  the  local  option  law  the  evidence  showed  that 
there  was  no  order  or  decree  in  the  minutes  of  the  commissioners  court  showing 
that  five  notices  of  the  local  option  election  to  be  held  in  the  precincts  where 
.  the  offense  is  alleged  had  ever  been  issued  or  posted  as  required  by  law,  and  there 
was  no  certificate  from  the  county  judge  that  the  local  option  law  had  been 
properly  published,  the  salH  law  was  not  in  legal  effect,  and  the  conviction  must 
be  set  aside.     McGovern  v.  State,  35. 

PnnniBg  Oocnpation  Without  lioense.    See  Occupation  Tax. 

Baee  SiBeriminatioB. 

1.  The  rule  is,  under  the  decisions  of  the  Supreme  Court  of  the  United  States, 
construing  the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States, 
that  while  a  negro  charged  with  crime  is  not  entitled  to  a  negro  jury,  or  to  a 
mixed  jury,  yet  the  Constitution  guarantees  him  against  any  discrimination 
against  the  negro  race  in  the  selection  of  a  jury  by  whom  he  is  to  be  tried.- 
Thomas  v.  State,  033. 

2.  Where  upon  trial  for  murder,  the  record  showed  that  while  no  negroes 
were  on  the  jury  commission  who  were  appointed  for  the  selection  of  grand  and 
petit  juries  who  passed  upon  defendant's  case,  but  the  judge  instructed  the  Jury 
commissioners  not  to  discriminate  against  the  negro  race  in  the  selection  of 
jurors;  and  that  the  commissioners  evidently  had  this  in  mind  and  endeavored  to 
comply^  with  the  injunction  of  the  court  in  this  respect ;  and  that  it  was  a  matter 
of  difficulty  with  them  to  determine  on  the  basis  of  a  pro  rata  representation  as 
between  the  whites  and  negroes,  what  pro  rata  of  negroes  were  qualified  as 
jurors.  Held,  that  no  discrimination  was  shown,  although  no  juror  of  the  negro 
race  was  drawn  on  defendant's  jury,  and  although  the  jury  commissioners  may 
not  have  given  the  negro  race  a  full  pro  rata  with  the  white  race  in  the  seleetion 
of  the  grand  and  petit  jurors,  as  long  as  they  fairly  and  honestly  endeavored  to 
discharge  their  duty.     Id. 

3.  Where  upon  trial  for  murder  upon  motion  of  the  defendant  to  quash  the 
indictment  and  writ  of  special  venire  on  the  ground  of  race  discTimination.  the 
evidence  showed  with  reference  to  the  Democratic  primaries,  that  the  negroes 
were  allo\ved  to  vote  in  the  primary  election,  if  they  were  Democrats,  and  were 
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not  excluded  from  voting  because  they  were  negroes,  the  same  was  not  material 

to  the  issue.     Id. 

Railroad  Box-Car. 

It  is  no  offense  to  attempt  to  break  and  enter  a  railroad  car  to  commit  theft, 
the  same  not  having  been  made  such  or  defined  by  the  statutes.  Summers  v. 
State,  90. 

Bape.  See  Age  of  Prosecutrix;  Aggravated  Assault,  4;  Charge  of  Court,  30: 
Child  Witness;  Continuance,  8,  10;  Corpus  Delicti,  2;  Declaration  and 
Acts  of  Third  Parties,  4 ;  Impeachment,  1 ;  Evidence,  7,  16,  17 ;  Imputing 
Crime  to  Another,  2;  Other  Acts  of  Intercourse;  Practice  in  District  and 
County  Court,  5. 

1.  Upon  a  trial  for  rape  where  the  prosecutrix,  a  girl  11  years  of  age,  testified 
to  the  complete  act  of  rape,  and  her  mother  testified  to  facts  indicating  bruises, 
etc;  and  the  physicians  to  a  certain  extent  also  corroborated  the  testimony  of 
prosecutrix,  although  they  did  not  testify  to  circumstances  indicating  a  penetra- 
tion; neither  did  they  controvert  it,  the  verdict  of  conviction  was  sustained. 
Young  V.  State,  434. 

2.  Upon  a  trial  for  rape  where  the  testimony  on  the  part  of  the  prosecutrix 
did  not  show  any  threat  by  defendant,  nor  supposed  compulsion  in  the  sense  of 
moral  or  physical  fear  is  manifested  in  the  record,  or  that  she  resisted  the  at- 
tempted outrage  by  the  necessary  force,  the  same  was  insufficient  to  sustain  a 
conviction.     Elliott  v.  State,  435. 

3.  Where  upon  a  trial  for  rape  the  evidence  showed  that  the  prosecutrix  at 
the  time  of  the  offense  was  only  0  years  of  age,  a  verdict  which  assessed  the 
defendant's  punishment  at  ninety-nine  years  imprisonment  in  the  penitentiary 
was  held  not  to  be  excessive.     Moore  v.  State,  449. 

Beasonable  Doubt.    See  Burden  of  Proof. 

1.  it  is  not  necessary  that  in  order  for  a  defendant  to  have  the  benefit  of  a 
doubt  in  regard  to  the  lower  degree  of  homicide,  the  evidence  should  fail  to  en- 
tablish  the  inferior  degree;  if  there  is  a  reasonable  doubt  as  to  the  existence  of 
the  inferior  degree  of  homicide  or  self-defense,  then  the  accused  is  entitled  to.an 
acquittal  of  the  higher  degree,  and  if  there  is  a  reasonable  doubt  between  the  two 
degrees,  then  the  accused  is  entitled  to  the  benefit  of  that  doubt,  and  should  be 
convicted  only  of  the  lower  degree,  and  the  charge  contravening  this  rule  was 
error.    Casey  v.  State,  174. 

2.  Upon  a  trial  for  the  violation  of  the  local  option  law  where  the  evidence 
of  the  sale  of  the  whisky  was  doubtful  and  circumstantial,  the  court  should  have 
given  the  requested  charge  of  defendant  to  the  effect  that  unless  the  evidence 
showed  beyond  a  reasonable  doubt  that  the  defendant  either  received  the  money 
or  delivered  the  whisky,  the  jury  should  acquit.     Isom  v.  State,  610. 

BebnttaL 

Where  upon  a  trial  with  intent  to  murder  the  defendant  showed  that  he  carried 
a  pistol  because  his  life  was  threatened  by  third  parties,  and  on  cross-examination 
the  State  asked  the  defendant's  witness  if  there  was  a  woman  in  the  case,  to  which 
he  replied  affirmatively,  the  defendant  should  have  been  permitted  to  ask  the  wit- 
ness whether  or  not  defendant  had  anything  to  do  with  the  woman  In  the  case, 
and  to  show  that  he  had  nothing  whatever  to  do  with  the  difficulty  with  such  third 
parties  with  the  woman,  and  that  the  difficulty  between  appellant  and  prose- 
cutor had  nothing  to  do  with  appellant  carrying  a  pistol.     Brundige  v.  State,  596. 

Becelpt.  See  Forgery,  3. 

BeoeiTing  Stolen  Property.  See  Indictment,  3;  Accomplice,  6;  Fraudulent  Tak- 
ing. 
Where  upon  trial  for  theft  of  cattle  there  was  some  evidence  suggesting  that 
defendant  may  have  been  a  receiver  of  the  stolen  property  and  not  a  principal, 
it  was  error  to  have  refused  a  charge  on  receiving  stolen  property.  Mickey  v. 
State,  255. 
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Beoent  Possetsion.    See  Charge  of  Court,  2. 

On  trial  Cor  theft  of  a  hog,  where  defendant  testiBed  that  he  was  simply 
assisting  another  person  in  driving  the  hogs,  without  any  interest  in  them,  be- 
lieving that  they  were  this  person's  property,  and  the  State  did  not  disprove 
these  statements,  the  court  should  have  submitted  the  defendant's  expUination  and 
instructed  the  jury  to  acquit  him  if  it  was  true.    Johnson  v.  State,  lOG. 

Bednotion  of  BalL    See  Bail.       * 

Befonnatory.    See  Age  of  Defendant,  1,  2. 

Befoming  JTudgment. 

Where  the  indictment  charged  both  embezzlement  and  theft,  but  the  latter  count 
was  withdrawn,  and  the  judgment  was  entered  for  the  crime  of  theft  and  the 
sentence  followed  the  judgment,  the  appellate  court  under  the  statute  having 
authority  to  conform  the  judgment  and  sentence  to  the  verdict,  the  judgment  will  be 
so  reformed  as  to  conform  same  to  the  verdict  finding  defendant  guilty  of  em- 
bezzlement.    Brumley  v.  State,  522. 

Belatiye  Strength  and  Size  of  Parties. 

Where  on  trial  for  murder  the  defendant  had  introduced  evidence  of  a  straggle 
between  himself  and  deceased,  prior  to  his  use  of  a  knife  on  deceased;  that  the 
latter  was  endeavoring  to  get  a  pistol,  and  that  he  tore  defendant's  shirt  in  a 
struggle  to  prevent  him  from  doing  so,  and  that  deceased  was  the  stronger  and 
a  more  powerful  man  than  defendant,  it  was  error  to  exclude  testimony  in  regard 
to  the  size  and  refative  strength  of  the  parties.     Newcomb  v.  State,  550. 

Beligions  Belief  of  Witness. 

Where  upon  trial  for  assault  with  intent  to  murder  the  defendant  offered  to 
prove  that  the  prosecutor  had  said  he  did  not  believe  there  was  any  Heaven 
or  Hell,  or  any  God,  and  the  court  refused  to  admit  such  testimony,  there  was 
no  error.     Brundige  v.  State,  59tL 

Beputation  of  Deceased.    See  Evidence,  22. 

Upon  a  trial  for  murder,  there  was  no  error  in  the  refusal  of  the  court  to  per- 
mit defendant  to  prove  the  reputation  of  the  deceased  before  the  details  of  the 
killing,  and  that  threats  had  been  made  by  deceased  against  defendant  were  admit- 
ted in  evidence;  and  especially  where  testimony  of  such  threats  appeared  in  the 
record  of  the  case;  and  defendant's  bill  of  exceptions  did  not  show  that  after 
proving  threats  he  again  offered  testimony  as  to  the  reputation  of  the  deceased. 
St.  Clair  v.  State,  479. 

Bes  Adjndieata.    See  Change  of  Venue,  3. 

Bes  Gestae.       See  Declarations  and  Acts  of  Defendant,  2,  6 ;  Dying  Declarations, 
1,  «. 

1.  Where  upon  trial  for  simple  assault  and  battery,  the  res  gestae  statement  of 
witness  was  that  defendant  cut  her,  there  was  no  error  in  refusing  to  require 
the  State  to  put  said  witness  upon  the  stand.     McCrear  v.  State,  228. 

2.  Upon  a  trial  for  aggravated  assault  where  the  evidence  showed  that  the 
brother-in-law  of  prosecutrix  talked  to  defendant  at  prosecutrix'  residence  on  the 
day  of  the  alleged  offense  for  ten  or  fifteen  minutes,  and  then  went  away  to  his 
wagon,  when  prosecutrix  approached  him  crying  and  told  him  that  defendant  had 
talked  "scandalous"  to  her.  Held,  that  such  statement  of  prosecutrix  was  res 
gestie  and  admissible.     Chambless  v.  State,  354. 

3.  Upon  a  trial  for  murder,  it  was  error  to  reject  testimony  offered  by  the 
defense,  to  the  eflfect  that  five  or  ten  minutes  prior  to  the  homicide,  defendant, 
while  being  held  by  two  of  deceased's  relatives  or  friends,  was  struck  by  de- 
ceased in  the  back  of  the  head  with  a  pistol,  which  knocked  him  to  his  knees, 
inflicting  pain;  and  that  immediately  thereafter,  defendant  requested  persona 
near  by,  not  to  let  dec^ised  kill  him;  and  that  just  before  calling  out  in  this 
manner,  the  deceased  had  again  raised  his  pistol  as  If  to  strike  defendant  an- 
other blow.     Scott  y.  State,  386. 

i.     Where  upon  trial  for  murder,  the  State  was  permitted  to  show  that  de- 
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fendant's  wife  had  married  subsequent  to  the  homicide,  and  had  made  the  state- 
ment to  the  State  witnesses  on  the  night  of  the  homicide  and  directly  thereafter 
that  the  deceased  had  shot  himself,  and  when  they  asked  her  where  the  pistol 
was»  she  stated  she  had  thrown  it  in  the  yard;  and  the  explanation  of  the  court 
to  the  defendant's  bill  of  exceptions  stated  that  this  testimony  was  admitted  as 
res  gesta*,  and  the  bill  itself  failed  to  show  whether  or  not  it  was  res  gestie,  there 
was  no  error.     McMichael  v.  State,  422. 

5.  Upon  a  trial  for  murder  there  was  no  error  in  permitting  testimony  of  a 
State*8  witness  that  when  he  entered  the  store  where  deceased  was  lying  on  his 
back  in  great  agony  and  that  he  exclaimed,  *'Why  did  he  do  it?";  this  being  in  a 
?ery  few  moments  after  the  shooting  occurred;  especially  where  the  bill  of  ex- 
ceptions showed  none  of  the  environments  further  than  above  stated.  Moore  v. 
State,  499. 

Betreat 

Under  the  law  of  Texas  the  man  whose  rights  are  attacked  can  stand   his 
ground  and  has  the  legal  right  to  do  so,  and  the  attacking  party,  or  the  one  in 
.  the  wrong,  must  do  the  retreating  if  any  is  required.    This  is  different  from  the 
common  law  rule.    Cooper  v.  State,  28. 

Bobbery.        Defendant  aa  a  Witness;  Fraudulent   Intent,  2;   Impeachment,  3; 

Impugnhig   Character   of   Witness;    Leading    Questions,   3;    Withdrawal   of 

Testimony  Illegally  Admitted,  1. 
In  a  prosecution  for  robbery  where  the  evidence  showed  that  the  prosecutor 
and  defendant  slept  in  the  same  room,  and  that  defendant  on  arising  found  that 
$1.25  had  been  taken  from  his  clothes  during  the  night,  and  immediately  accused 
his  companion  of  having  stolen  It,  the  latter  denying  it,  whereupon  an  altercation 
ensued  between  them  during  which  defendant  picked  up  a  hammer  and  threatened 
to  strike  his  companion  unless  his  money  was  returned,  whereupon  his  companion 
handed  bim  that  amount,  the  evidence  is  insufficient  to  sustain  a  conviction  for 
robbery.     Glenn  v.  State,  349. 

Bole  of  Constrnetion. 

The  rule  of  construction  is,  that  when  the  constitution  defines  the  circum- 
stances under  which  a  right  may  be  exercised  or  a  penalty  imposed,  the  specifica- 
tion is  an  implied  prohibition  against  legislative  interference,  to  add  to  the  con- 
dition or  to  extend  the  penalty  to  other  cases.     Ex  Parte  Massey,  60. 

Sale.    See  Local  Option,  1,  9,  14,  15,  16,  20. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  showed 
that  the  prosecutor  took  two  pint  bottles  of  whisky  from  defendant's  wagon  and 
threw  two  dollars  under  the  wagon  in  the  absence  of  the  defendant,  it  was  not 
sufficient  on  the  part  of  the  court  to  have  simply  defined  a  sale  in  abstract  terms, 
and  it  was  error  to  have  refused  a  requested  charge  that  the  jury  must  believe 
beyond  a  reasonable  doubt  that  defendant  and  the  prosecutor  made  a  contract  by 
which  defendant  sold  and  delivered  the  said  prosecutor  the  liquor,  and  that  unless 
there  was  a  prior  agreement  that  the  sale  should  be  made  in  the  form  disclosed  by 
said  evidence  to  acquit  the  defendant.     Lane  v.  State,  335. 

School-House.    See  Defacing  Public  Boildings. 
Seal.     See  Variance,  9. 

Self-Defense.     See  Character  of  Deceased,  1 :   Charge  of  Court,   1.  12.  14,  33 
37,  42,  44,  48;  Deadly  Weapons,  6. 

1.  On  a  trial  for  murder,  where  the  evidence  warranted  the  conclusion  that  the 
deceased  chased  the  defendant  and  overtook  him  commanding  him  to  halt  and 
took  charge  of  his  team,  taking  the  lines  away  from  him,  and  that  defendant 
struck  deceased  over  the  head  with  a  whip,  or  used  a  stick  to  free  himself  from 
the  condition  of  things,  the  court  should  have  charged  on  self-defense.  Coleman 
V.  State,  82. 

2.  Where  upon  trial  for  assault  with  intent  to  murder  the  court  charged  that 
the  defendant's  right  of  self-defense  was  authorized   only  against  an   unlawful 

Vol.  49  Crim.-46. 
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violent  attack,  it  was  possibly  too  restrictive  as  the  defendant  had  the  rigbt  to 
defend  himself  against  an  assault  less  than  a  violent  attack,  however  the 
general  charge  with  reference  to  defendant's  right  of  self-defense  may  have 
cured  this  defect.     Sprinkle  v.  State,  224. 

3.  Where  a  defendant  is  entitled  to  a  charge  upon  self-defense  the  same  should 
be  free  and  untrammeled  from  a  charge  limiting  said  right,  and  blending  it 
with  a  charge  on  provoking  a  difficulty.     Id. 

4.  Where  upon  trial  for  murder,  the  evidence  showed  that  defendant  after  re- 
ceiving the  blow  at  the  hands  of  the  deceased,  he  intended  to  kill  him ;  that  be 
armed  himself  for  that  purpose;  that  he  hunted  up  deceased  and  executed  such 
purpose ;  that  his  mind  was  very  much  inflamed,  etc. ;  there  was  no  error  in  the 
court's  refusal  to  charge  on  self-defense;  and  this  although  deceased  saw  defend- 
ant approaching  and  prepared  himself  for  the  encounter,  etc     Scott  v.  State,  386. 

5.  Where  upon  trial  for  murder  the  court  charged  fully  upon  the  law  of  self- 
fense  when  one  is  attacked,  etc.,  and  also  charged  fully  upon  the  law  of  self- 
defense  in  connection  with  threats  and  reasonable  appearances  of  danger,  all  of 
which  issues  arose  from  the  evidence,  there  was  no  merit  in  the  contention  that 
the  court's  charge  made  defendant's  right  of  self-defense  depend  upon  the  fact 
that  he  was  attacked  by  the  deceased.    Moore  v.  State,  4d9. 

6.  Where  on  trial  for  murder  the  evidence  showed  that  the  defendant  and  de- 
ceased had  a  struggle  prior  to  the  time  he  stabbed  him  with  his  knife  and  that 
defendant  in  an  effort  to  prevent  deceased  from  getting  a  pistol  stabbed  him; 
and  the  court  in  his  charge  on  self-defense  distinctly  told  the  jury  that  it  was  not 
necessary  that  there  should  be  actual  danger,  provided  the  defendant  acted 
upon  a  reasonable  apprehension  of  danger  as  it  appeared  to  him  from  his 
standpoint  at  the  time,  and  that  if  defendant  took  the  life  of  deceased  in  the 
effort  of  preventing  him  from  getting  a  pistol  to  inflict  death  or  serious  bodily  in- 
jury upon  defendant  to  acquit  him,  etc.,  there  was  no  error.  Newcomb  v.  State, 
550. 

7.  Upon  a  trial  for  murder  where  the  evidence  showed  that  the  deceased  had 
kicked  in  or  was  kicking  in  the  door — or  was  about  to  do  so-— of  a  house  in  which 
defendant  was  an  employee,  and  that  the  latter  shoved  the  former  off  the  gallery 
onto  the  sidewalk,  and  that  the  firing  then  ensued  in  which  deceased  was  killed; 
and  the  court  in  his  charge,  under  article  677,  Penal  Code,  instructed  the  jury 
that  to  justify  a  homicide  in  the  protection  of  property  the  killing  should  take 
place  when  the  person  killed  is  in  the  very  act  of  making  an  unlawful  and  violent 
attack,  etc.,  and  also  gave  a  charge  on  self-defense,  there  was  no  error  in  refusing 
the  defendant's  requested  charge,  grouping  together  the  facts  constituting  his  self- 
defense.  The  jury  evidently  believed  that  defendant  used  more  force  than  was 
reasonably  necessary  fqr  his  self-defense  or  the  protection  of  property,  this  ques- 
tion being  left  to  their  discretion  by  the  court's  charge.     Patterson  v.  State,  613. 

8.  See  opinion  for  charge  of  court  on  self-defense  on  the  appearance  of  danger 
from  the  defendant's  standpoint  which  was  held  sufficient     Thomas  v.  State,  633. 

Sellings  Liquor  to  Kinor.    See  Former  Conviction,  2 ;  Local  Option,  3 ;   Minor, 
Outward  Appearance  of. 

1.  Where  the  defendant  was  charged  with  selling  liquor  to  a  minor  and  the 
proof  showed  upon  trial  that  the  local  option  law  was  in  force,  and  that  there 
was  no  gift  of  the  liquor  to  the  minor,  it  was  error  to  charge  the  jury  that  if  the 
defendant  sold  or  caused  to  be  sold,  or  gave  or  caused  to  be  given  intoxicants 
to  prosecutor  he  would  be  guilty;  and  it  was  also  error  not  to  have  submitted 
the  requested  charge  to  the  effect  that  if  the  prosecutor  and  the  defendant  ordered 
the  whisky  together  and  the  defendant  simply  gave  the  prosecutor  the  whisky 
which  the  latter  had  ordered  and  for  which  he  had  furnished  the  money  to  acquit : 
and  the  question  of  sale  should  not  be  considered.     Dean  v.  State,  249. 

2.  Upon  a  trial  for  selling  intoxicants  to  a  minor,  there  was  no  error  to  re- 
fuse testimony  by  the  defense  that  the  defendant,  on  another  occasion  than  that 
alleged  in  the  indictment,  refused  to  sell  liquor  of  an  intoxicating  nature  to  an- 
other minor.    Cross  v.  State,  437. 

Separation  of  Jurors.    See  Jury  and  Jury  Law. 

I.  Where  the  motion  for  new  trial  showed  that  the  jury  were  at  the  restaurant 
taking  a  meal,  and  that  one  of  them  stepped  out  of  the  door  in  front  of  his  fel- 
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lows  bnt  was  halted  by  tbe  officer  in  charge;  and  that  another  juror,  while  the 
jury  was  at  the  table,  stepped  out  into  an  adjoining  room  to  procure  bread,  and 
returning  spoke  to  a  person  who  hailed  him  asking  him  what  he  wanted,  which 
was  all  the  conversation  between  them,  it  was  not  such  a  separation  of  the  jury 
as  would  require  a  reversal.     Powell  v.  State,  473. 

2.  Where  upon  appeal  from  a  conviction  of  murder  the  record  did  not  show 
that  the  defendant  offered  testimony  to  sustain  his  motion  for  new  trial  on  the 
ground  that  the  jury  bad  separated,  and  it  did  not  appear  that  if  they  separated 
they  did  not  have  permission  to  do  so  and  were  in  charge  of  an  officer,  there  was 
no  error.    Gabler  v.   tState,  623. 

Berrice  of  Copy  of  Indictment. 

Where  defendant  charged  with  mnrder  procured  a  continuance  of  his  case  from 
one  term  to  another,  and  at  the  preceding  term  he  did  not  claim  his  two  days, 
or  asked  that  he  be  served  with  a  copy  of  the  indictment,  before  taking  up  his 
motion  preparatory  to  trial,  and  did  not  claim  this  right  until  the  subsequent  term 
of  the  court  when  he  was  required  to  announce  whether  he  was  ready  for  trial; 
having  at  the  preceding  term  of  court  made  said  application  for  continuance, 
and  having  full  knowledge  of  the  contents  of  the  indictment  and  the  proof  that 
would  be  made  against  him,  besides  being  on  bail.  Held  that  he  waived  his  right 
to  service  of  a  copy  of  the  indictment  and  his  two  days  to  get  ready  for  trial. 
Rice  v.  State,  569. 

fltheriir.    See  Evidence,  21. 
Shorthand  Eendering  of  Taota. 

Upon  a  trial  for  murder  there  was  no  error  in  permitting  the  State's  attorney 
to  ask  the  witness  if  he  knew  anything  of  the  state  of  feeling  between  deceased 
and  defendant,  and  upon  an  affirmative  answer  from  the  witness,  to  further  show 
by  said  witness  that  such  feeling  was  not  friendly.  This  being  in  the  nature  of 
a  shorthand  rendering  of  the  facts.    Gabler  v.  State,  623. 

Side-bar  Bemarks. 

See  opinion  for  remarks  of  the  court  with  reference  to  side-bar  remarks  and 
animadversions  and  criticisms  among  the  attorneys,  which  should  be  promptly 
restrained  by  the  trial  court.     St.  Clair  v.  State,  479. 

Signature.    See  Forgery,  2. 

Simple  ▲ssanlt.    See  Aggravated  Assault,  2;  Amending  Complaint;  Withdrawal 
of  Testimony  Illegally  Admitted,  2. 

Social  Club. 

On  trial  for  local  option  where  the  defense  interposed  the  charter  of  a  social 
club  which  the  evidence  showed  to  be  a  mere  subterfuge,  and  that  the  defendant 
did  not  personally  make  the  sale  but  showed  his  complicity  therein  and  that  he 
directed  another  to  make  the  sale,  he  was  properly  convicted  as  a  principal  for  a 
violation  of  the  local  option  law.     McGovern  v.  State,  35. 

Sodomy.    See  Evidence,  19,  20;  Profert;  Opinion  of  Witness,  5. 

Upon  a  trial  for  sodomy,  where  the  court  in  his  charge  submitted  as  a  predicate 
for  conviction  that  one  of  the  parties  used  the  mouth  of  the  other,  the  same  was 
error  and  submitted  a  state  of  case  upon  which  the  crime  of  sodomy  could  not  be 
predicated.     Mitchell  v.  State,  535. 

Soliciting  Orders  for  Intoxicating  Liqnors.    See  Local  Option,  1. 

Under  article  16,  section  20,  of  the  Constitution  of  the  State  of  Texas,  the 
authority  to  legislate  is  limited  to  the  prohibition  of  a  sale  within  the  pre- 
scribed limits  where  the  local  option  law  is  operative,  and  does  not  extend  to 
soliciting  or  taking  orders  in  the  local  option  district  to  deliver  intoxicants  in 
such  district,  as  this  does  not  constitute  a  sale.     Ex  parte  Massey,  60. 

Special  Ycnlre. 

1.  Where  the  amended  return  of  the  sheriff  to  serve  a  special  venire  showed 
more  definitely  what  had  been  done  than  bis  original  return  of  the  writ,  it  was  not 
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equivalent  to  the  service  of  a  new  return,  and  defendant  could  not  daim  his  one 

day  before  he  could  be  brought  to  trial.     Rice  v.  State,  569. 

2.  Where  upon  trial  for  murder  the  contingency  provided  for  under  the  amend- 
ment of  articles  3159a,  3175a,  Revised  Civil  Statutes,  and  647a,  Penal  Code,  Act 
Twenty-ninth  Legislature,  page  17,  affecting  special  venires,  did  not  arise;  the  rec- 
ord showing  that  the  special  venire  was  drawn  from  the  whole  list  of  regular  juron 
selected  by  the  jury  commissioners  at  the  last  term  of  court  and  that  this 
was  the  first  venire  that  was  drawn  from  the  box  and  not  put  back  in  the  box  at 
all ;  and  there  was  no  question  raised  in  regard  to  the  special  venire  list  to  be  used 
after  the  special  venire  drawn,  in  the  case  was  exhausted ;  and  that  as  far  as  the 
court  was  advised  the  jury  in  the  case  was  made  up  from  the  original  si>ecial  venire 
drawn  from  the  jury  for  the  week,  there  was  no  error.    Gabler  v.  State,  623, 

3.  The  Act  of  the  Twenty-ninth  Legislature,  page  17,  amending  the  special 
venire  law,  added  articles  3159a  and  3175a  to  the  Revised  Civil  Statutes,  and 
article  647a  to  the  Code  of  Criminal  Procedure,  and  does  not  in  any  manner  con- 
flict with  the  previous  law  in  regard  to  petit  jurors  drawn  for  service  during  the 
ensuing  term;  the  only  change  in  this  respect  is  that  it  requires  the  jury  com- 
missioners to  draw  what  is  termed  in  this  act  a  special  venire  list,  which  is  an 
additional  list  of  names  to  serve  on  special  venires  exclusively;  and  these  can- 
not be  called  into  service  until  the  jurors  summoned  for  regular  service  have 
been  exhausted  either  by  serving  one  week  in  the  district  court  as  petit  jurors  and 
one  on  the  special  venire  or  twice  on  special  venires;  when  this  has  been  done  it 
provided  that  the  clerk  shall  then  resort  to  special  venire  jurors  from  the  list 
selected  specially  for  that  purpose ;  the  act  requiring  the  exhaustion  of  the  regular 
petit  jurors  before  resorting  to  those  specially  drawn  for  special  venire  service  as 
talesmen.     Moore  v.  State,  629. 

4.  Where  upon  a  trial  for  murder  a  special  venire  of  sixty  men  was  ordered 
and  drawn  from  the  regular  jury  drawn  for  said  term  by  the  jury  conunissioners 
at  a  previous  term,  and  the  venire  facias  placed  in  the  hands  of  the  sheriff,  and 
after  about  forty-five  of  the  said  jurors  had  been  summoned,  the  court  of  its 
own  volition  ordered  this  venire  quashed,  summoned  three  commissioners  and 
had  them  draw  a  list  of  one  hundred  and  thirty-five  names  from  which  the  jury 
was  selected  which  tried  defendant;  appellant  not  being  present  when  the  matters 
occurred,  but  when  afterwards  asked  if  he  had  any  objections  to  said  com- 
missioners, replied  in  the  negative;  the  Act  of  the  Twenty-ninth  Legislature 
amending  the  law  of  drawing  special  venires,  having  gone  into  effect  after  the 
regular  jurors  for  said  term  had  "been  drawn ;  the  court  explaining  that  these 
venire-men  had  threatened  to  claim  their  exemption.  Held,  that  the  action  of 
the  court  in  quashing  said  venire  was  error.     Id. 

5.  The  provision  of  the  jury  law  which  provides  that  the  clerk  shall  prevent  the 
drawing  of  the  names  more  than  twice  does  not  per  se  disqualify  the  jurors, 
although  the  clerk  may  have  overlooked  the  hiw,  or  committed  a  mistake  in  draw- 
ing the  names;  the  jurors  could  claim  their  exemption  if  erroneously  summoned, 
but  the  court  can  not  in  advance  exclude  the  entire  list,  or  any  number  of  jurors 
on  the  list,  on  account  of  the  mistake  of  the  clerk,  or  that  they  had  been  previ- 
ously twice  summoned.     Id. 

6.  See  opinion  of  court  for  questions  not  decided  if  an  objection  had  been 
raised  by  defendant  to  the  venire,  or  if  the  jurors  had  claimed  their  exemption. 
Id. 

7.  Where  upon  appeal  from  a  conviction  of  murder,  the  bill  showed  that  the 
venire  was  drawn  out  of  a  list  of  regular  jurors  for  the  term  at  the  preceding 
term  of  the  court,  there  was  no  error.    Green  v.  State,  645. 

Speotaton. 

Where  after  trial  for  murder  the  defendant  objected  in  bis  motion  for  new 
trial  to  the  conduct  of  spectators  during  the  trial,  but  did  not  show  in  bis 
bill  that  they  interfered  in  the  trial  of  his  case,  there  was  no  error.  Young  v. 
State,  207. 

Statement  of  Facts.    See  Certiorari ;  Practice  on  Appeal,  1. 

1.  Where  a  statement  of  facts  was  not  filed  within  time,  the  same  cannot  be 
considered :  and  although  a  charge  of  the  court  may  embody  an  erroneous  propo- 
sition of  law  and  authorize  a  conviction  thereon,  yet  in  the  absence  of  a  sUte- 


Digitized  by  LjOOQ IC 


Index.  725 

statement  of  faotfr— Continued. 

ment  of  facts  it  will  be  presumed  that  the  facts  were  ample  to  authorize  the  con- 
viction, and  the  case  will  not  be  reversed.    Ingram  v.  State,  117. 

2.  It  is  well  settled  by  many  authorities  of  this  court  that  the  appellant  or  bis 
counsel  cannot  rely  upon  the  failure  of  the  district  attorney  to  review  a  state- 
ment of  fact  and  to  agree  or  disagree  to  the  same,  and  where  there  was  a  twenty- 
day  order  after  adjournment  to  file  a  statement  of  facts,  and  the  counsel  used 
about  fifteen  days,  or  waited  about  fifteen  days,  before  he  handed  the  statement 
of  facts  to  the  district  attorney,  and  the  same  was  not  handed  to  the  judge  until 
the  morning  of  the  last  day  in  which  they  were  to  be  filed,  and  were  then  sent 
by  mail  by  the  judge  to  the  county  where  they  were  to  be  filed,  but  did  not  reach 
the  clerk  until  after  the  twenty  days  had  expired,  etc,,  there  was  not  sufficient 
diligence.  See  opinion  for  facts  showing  the  want  of  diligence  of  appellant  and 
his  counsel  to  prepare  statement  of  facts  and  bills  of  exceptions  within  time. 
Walker  v.  State,  180. 

8.  Where  upon  appeal  from  a  judgment  of  conviction  of  violating  the  local 
option  law  the  record  contained  a  motion  for  writ  of  certiorari  predicated  upon 
an  affidavit  that  the  clerk  improperly  included  in  the  statement  of  facts  in 
the  transcript  the  order  of  the  commissioners  court  declaring  result  of  the  local 
option  election,  and  that  these  had  not  been  embraced  in  the  statement  of  facts 
as  agreed  to,  but  simply  noted  that  they  should  be  copied,  the  judgment  will  be 
reversed.    Jones  v.  State,  2d9. 

4.  Upon  an  appeal  from  a  conviction  of  assault,  where  the  trial  judge  certified 
that  a  twenty-day  order  to  prepare  and  file  statement  of  facts  and  bills  of  ex- 
ception were  not  needed,  and  it  was  not  shown  that  the  same  could  not  have 
been  prepared  and  filed  during  the  term,  there  was  no  error.  Denison  v.  State, 
426. 

Statutes  CoBstnied.  See  Age  of  Defendant,  1,  2 ;  Absence  of  Defendant ;  Aggra- 
vated Assault,  1;  Discharge  of  Fine;  Deadly  Weapons,  5;  Fraudulent 
Intent,  2 ;  District  Court,  Special  Term  of,  1-3 ;  Embezzlement,  1 ;  In- 
dictment, 8;  Jury  and  Jury  Law,  3;  Keeping  Open  Saloon  on  Election 
Day,  2;  Killing  Dog  With  Intent  to  Injure  Owner;  Lottery;  New  Trial,  2; 
Special  Venire,  2-4;  Unlawfully  Removing  Fence;  Variance,  4. 

Statutory  Oath. 

Where  upon  trial  for  false  swearing,  no  question  seemed  to  have  been  made 
during  trial  as  to  the  particular  form  of  oath  required  by  statute,  and  the  fact 
appeared  that  the  witness  testified  that  defendant  swore  to  the  affidavit  and  signed 
the  same,  it  will  be  assumed  that  the  oath  administered  was  in  proper  and  legal 
form.    Adams  v.  State,  361. 

Steaoffraplilc  Beport. 

See  opinion  for  suggestion  of  the  court  that  the  narrative  form  of  perpetuating 
the  evidence  for  appeal,  is  preferable  to  long  stenographic  reports  of  the  C^timony 
during  the  trial.     St  Clair  v.  State,  479. 

Stenographer'B  Hotes. 

Upon  a  trial  for  accepting  a  bribe,  there  was  no  error  in  permitting  the  reading 
by  the  stenographer  from  his  notes  the  testimony  of  defendant  given  during  a 
former  trial,  after  the  stenographer  had  qualified  as  to  the  accuracy  of  the  said 
stenographic  notes.    Morawitz  v.  State,  36i6. 

Stenographer's  Transcript. 

The  rules  of  the  Supreme  Court  which  provide  that  the  statement  of  fact  shall 
be  copied  in  the  recoil,  were  made  before  the  Act  of  the  Twenty-ninth  Legisla- 
ture was  passed  providing  for  a  stenographic  report  of  the  testimony  taken  on 
the  trial;  and  where  an  original  stenographer's  transcript  was  sent  up  as  the 
record  of  the  case  of  the  testimony  therein,  it  took  precedence  over  the  tran- 
script prepared  by  the  clerk  of  the  trial  court,  which  was  without  authority  and 
the  costs  for  making  It  must  be  taxed  against  him.  Under  the  constitution  the 
rules  of  the  Supreme  Court  when  inconsistent  with  the  legislative  enactment,  must 
yield  to  such  enactment,  and  it  is  only  when  the  stenographic  transcript  is  not 
sent  up  that  the  provisions  of  this  act  do  not  apply,  and  the  rules  prescribed  by 
the  Supreme  Court  would  apply.    Johnson  v.  State,  429. 
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See  opinion  for  facts  held  to  be  insufficient  to  support  a  judgment  of  conviction 
in  a  case  of  theft.     Whitse!  v.  State,  42. 

Theft  From  the  Person.    See  Definition  of  Offense;  Indictment,  8;  Principals. 

Theft  of  Cattle.    See  Accomplice,  7;  Extraneous  Crime,  1,  8,  5;  Limitation, 
2 ;  Opinion  of  Witness,  1 ;  Ownership,  2 ;  Receiving  Stolen  Property. 

Theft  of  Hog.  See  Ownership,  1 ;  Paying  For  Property  After  Theft ;  Recent 
Possession. 
On  a  trial  for  theft  of  a  hog,  where  the  evidence  failed  to  show  sufficient 
certainty  the  alleged  theft  to  be  anterior  to  the  finding  of  the  indictment,  and 
was  also  uncertain  as  to  the  identity  of  the  alleged  stolen  property,  it  was  not 
sufficient  to  sustain  a  conviction.     McDaniel  v.  State,  47. 

Theft  of  Hone.  See  Charge  of  Court,  32;  Contemporaneous  Taking;  Con- 
temporaneous Theft;  Corroboration,  2,  3;  Date;  Declaration  and  Acts  of 
Defendant.  1;  Explanation  of  Possession;  Harmless  Error,  0.  10;  Identi- 
fication, 1,  4;  Insanity,  1;  Intent  to  Appropriate;  Leading  Questions,  1; 
Possession,  1;  Principals,  1. 
1.    Where  upon  trial  for  theft  of  a  mule  the  evidence  showed  that  the  animal 

bad  come  In  possession  of  defendant's   father  either  by  theft  or  as  an  estray. 

and  that  it  was  sold  after  the  father's  death,  and  that  in  either  case  the  defendant 
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Biuday  Law.    See  Former  Conviction,  3 ;  Verdict,  2.  \ 

Upon  a  trial  for  a  violation  of  the  Sunday  law  there  was  no  error  in  over- 
ruling the  motion   to  quash   the   information   because   the   Sunday   law   was  in  ' 
violation  of  article  16,  section  20,  of  the  Constitution,  formerly  known  as  the 
local  option  section,  or  because  the  law  was  suspended  as  to  a  licensed  liqnor 
dealer.     Bennett  v.  State,  284.                                                                                                    . 

Sunday  School.    See  Disturbing  Religious  Worship. 

Superiority  of  Strength. 

On  a  trial  for  murder,  there  was  no  error  in  not  charging  article  677,  Penal  I 

Code,  with  reference  to  superiority  of  strength,  violent  assault,  etc.,  as  there  was 
no  evidence  to  support  it,  and  it  would  have  been  calculated  to  embarrass  de- 
fendant's right   under  the  charge  of  self-defense.     Goodman  v.   State,  186. 

Supreme  Court,  Bules  of.    See  Stenographer's  Transcript 

Surplusage.    See  Variance,  7. 

Swludling.    See  Forgery,  2.  ! 

Where   the  defendant  was  convicted  of  theft   and   the  evidence  showed   that  ^ 

defendant   informed    prosecutor   that    there   were   certain   cases   pending   against  ( 

him,  and   that  if  he  would  give  defendant  $20  he  would  get  them  dismissed:  * 

and  that  the  prosecutor  intended  to  part  with  the  money  at  the  time  he  gave 
it  to  defendant,  and  that  the  statement  of  defendant  as  to  the  pending:  cases 
was  false,  the  same  makes  out  a  case  of  swindling  and  not  theft,  and  did  not 
sustain  a  conviction  of  the  latter  offense.  Distinguishing  Lovell  v.  State,  12 
T^xas  Ct  Rep.,  914.     Underwood  v.  State,  285. 

Syitem. 

Upon  a  trial  for  a  violation  of  the  local  option  law,  there  was  no  error  in  ad- 
mitting testimony  of  a  similar  transaction  between  defendant  and  witness,  to  the 
one  between  defendant  and  prosecuting  witness,  to  show  system.  Walker  v. 
State,  345. 

Table  Fees.    See  Gaming,  2.  I 

Talesman.    See  Special  Venire,  2-4. 

Tax  Bolls.    See  Evidence,  26. 

Theft.        See  Accomplice,  3:  Bailment,  1,  3;  Bill  of  Exceptions,  1;  Charge  of 

Court,  9,  25-27.  54;  Circumstantial  Evidence,  1;  Confession,  7;  Fraudulent  ^ 

Intent,  3;   Indictment,  8,  9;   Possession,  2;   Swindling;   Variance,  3;   Wit- 
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Theft  of  Hone-^Oontinued. 

had  no  connection  with  the  original  taking,  the  evidence  was  not  sufficient  to 

sustain  a  conviction.     Harvard  v.  State,  290. 

2.  Where  in  a  prosecution  for  theft  or  property  under  bailment  the  evidence 
showed  an  implied  consent  to  the  taking,  a  bailment  of  the  property  was  created 
and  a  conversion  thereafter  constituted  theft.    Harding  v.  State,  001. 

Threatened  Assault  and  Apparent  Danger. 

See  opinion  for  evidence  which  necessitated  a  charge  on  the  law  of  threatened 
assault  and  apparent  danger.    Cooper  v.  State,  28. 

Threats.    See  Charge  of  Court,  14;  Self-Defense,  5. 

1.  On  a  trial  for  murder,  it  was  error  to  reject  testimony  as  to  the  declara- 
tions of  deceased  to  the  effect  that  he  had  a  son-of-a-bitch  on  his  farm  and  was 
going  to  put  him  off;  this  being  exactly  what  the  deceased  undertook  to  do  the 
next  day  with  reference  to  defendant,  and  this  testimony  was  equivalent  to  a 
threat  made  by  deceased  against  defendant     Bethune  v.  State,  160. 

2.  Where  upon  trial  for  murder  the  evidence  showed  that  on  the  night  of  the 
homicide  deceased  was  drinking,  cursing  and  displaying  a  pistol  about  a  saloon, 
saying,  that  he  was  going  to  get  some  damned  son-of-a-bitch  in  that  place  before 
morning,  and  that  defendant  was  informed  of  this  threat.  Held  that  the  same 
was  too  general  a  declaration  on  which  to  predicate  a  charge  on  threats.  Leito 
v.  State,  309. 

3.  While  threats  made  in  the  course  of  the  difficulty  need  not  be  charged  upon, 
yet  where  the  facts  show  that  defendant  and  deceased  had  been  traveling  to- 
gether prior  to  the  difficulty,  and  the  threats  of  deceased  were  communicated 
directly  to  defendant  some  time  prior  to  the  difficulty,  it  was  error  not  to  have 
charged  on  the  law  of  threats,  in  connection  with  the  charge  on  apparent  danger. 
Thomson  v.  State,  384. 

Time  Alleged. 

Where  the  record  shows  that  the  local  option  law  went  into  effect  on  July'  31. 
1903,  and  the  information  was  filed  May  1,  1905,  and  the  time  of  the  alleged 
sale  of  liquor  occurred  about  March  1,  1904,  and  the  witness  could  not  fix  the 
time  of  the  transaction,  the  court  erred  in  charging  that  if  defendant  sold  whisky 
any  time  within  two  years  from  the  date  of  the  filing  of  the  information  to  find 
him  guilty.    Rutherford  v.  State,  21. 

Time  of  Tiling  Flea  of  Former  Jeopardy.    See  Former  Jeopardy,  4. 

Transfer  From  District  to  Connty  Conrt.    See  Judge,  Disqualification  of. 

Transfer  of  Indictment. 

Where  upon  appeal  from  a  conviction  of  a  violation  of  the  local  option  law, 
the  record  by  motion  for  new  trial,  disclosed  that  there  was  no  order  entered  in 
the  district  court  where  the  indictment  was  found,  transferring  the  same  to  the 
county  court  for  trial,  the  latter  had  no  jurisdiction  and  the  case  must  be  re- 
versed.    Following :  Austin  v.  State,  38  Texas  Crim.  Rep.,  8.     Bird  v.  State,  205. 

Twenty-Day  Order.    See  Statement  of  Facts,  4. 

Two  Days  After  Information  Filed. 

Where  upon  trial  for  adultery,  after  motion  for  continuance  was  overruled  and 
defendant  had  announced  ready  for  trial,  and  the  jury  had  been  empanneled.  de- 
fendant's counsel  called  the  court's  attention  to  the  fact  that  two  days  had  not 
expired  since  the  filing  of  the  information  in  which  to  prepare  for  trial:  and  it 
was  nowhere  made  manifest  that  defendant's  rights  were  injured,  or,  that  there 
was  any  pleading  he  desired  to  file,  or  any  step  he  desired  to  take  in  order  to  get 
ready  for  trial  of  which  he  was  deprived  on  account  of  his  not  having  said  two 
days.    Held,  that  defendant  waived  his  right.    Counts  v.  State,  329. 

ITnoommnnicated  Threats. 

Where  upon  a  trial  for  murder  the  application  for  continuance  stated  that  de- 
fendant proposed  to  show  by  the  testimony  of  the  absent  witnesses  the  dangerous 
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character  of  deceased,  etc.,  and  alHo  to  show  that  one  of  the  State's  witnesses,  and 
son  of  deceased,  was  a  petit  thief  from  which  accusation  the  difficulty  arose;  and 
that  said  latter  witness  was  not  on  the  inside  of  the  hotel  near  which  the  homicide 
occurred  as  said  witness  would  testify,  etc.;  and  the  court  overruled  said  motion 
because  defendant  did  not  rely  upon  communicated  threats  by  the  deceased,  etc. 
Held  error,  and  that  defendant  could  prove,  if  there  were  uncommunicated  threats, 
the  dangerous  character  of  deceased  as  a  man  likely  to  execute  such  threats,  to 
show  who  was  most  likely  the  aggressor  in  the  difficulty.  Besides  the  testimony 
set  out  in  the  application  for  continuance  was  to  discredit  the  State's  witness  and 
son  of  deceased,  and  was  therefore  material  for  defendant.  Brooks,  Judge,  dis- 
senting.    Tantis  v.  State,  400. 

Unlawfully  Bemovlng  Fence. 

Under  articles  790  and  797,  Penal  Code,  it  was  no  offense  for  a  joint  owner  of 
a  dividing  fence  to  r-  »ve  his  fence  from  one  point  to  another  so  as  to  conform  to 
hia  own  wishes  in  regard  to  where  his  fence  should  run,  provided  he  did  not  with- 
draw bis  fence  and  separate  it  from  the  adjoining  fence  so  as  to  leave  the  prem- 
ises of  his  neighbor  uninclosed.    Camp  v.  State,  396. 

User.    See  Evidence,  28.  • 

Vagrancy. 

Where  the  indictment  charged  that  defendant  was  a  professional  gambler, 
the  witnesses  for  the  State  should  have  been  required  to  state  facts  so  that  the 
jury  could  draw  the  conclusion  from  the  same  as  to  whether  or  not  defendant  was 
a  professional  gambler:  and  the  mere  statement  that  he  was,  was  not  sufficient. 
Leatherman  v.  State,  485. 

Variance.    See  Perjury,  1. 

1.  On  a  trial  for  forgery  where  the  indictment  alleged  in  the  purporting  clause 
that  the  forgery  was  the  act  of  James  Charlton  as  then  and  there  President  of 
the  Board  of  School  Trustees,  and  the  instrument  is  alleged  in  the  tenor  clause 
of  the  indictment  as  the  act  of  James  Charlton,  President  of  the  Board,  and 
S.  E.  Tracy,  Secretary  of  the  Board,  the  variance  is  fatal.    Tracy  v.  State,  37. 

2.  Where  the  indictment  charged  that  the  burglarized  house  was  owned  and  oc- 
cupied by  W.  F.  Yates,  and  the  proof  showed  that  the  owner  of  the  house  and  prose- 
cuting witness  was  named  F.  W.  E.  Yates,  the  variance  between  the  allegation 
and  the  proof  was  fatal.     Williams  v.  State,  105. 

3.  On  a  trial  for  theft  of  two  bales  of  cotton,  over  the  value  of  $50,  where  the 
indictment  alleged  the  ownership  in  Register  Brothers,  naming  them  each  and 
not  alleging  that  the  name  or  style  of  the  firm  was  Register  Brothers;  and 
alleged  the  possession  in  C.  C.  Mathews  and  proved  want  of  consent  in  all  the 
parties  the  same  was  sufficient,  and  no  variance.     Duncan  v.  State,  150. 

4.  On  trial  for  theft,  where  the  indictment  alleged  the  ownership  in  R.  Brothers, 
naming  each  of  them,  and  the  possession  of  the  property  (two  bales  of  cotton), 
in  M.  and  the  evidence  showed  that  one  D.  was  the  mere  custodian  and  servant 
for  said  M.  of  the  alleged  stolen  property.  Held  that  article  445,  Code  Criminal 
Procedure,  applied  to  possessory  owners  as  well  as  to  actual  owners,  and  au- 
thorized a  conviction  under  the  evidence  and  the  allegations,  and  that  there  was 
no  variance  between  the  allegations  and  the  proof,  and  there  was  no  error  in 
the  court's  charge  to  the  effect  that  if  the  proof  showed  that  M.  and  D.  bad  joint 
iwssession,  the  ownership  and  possession  could  be  alleged  in  either;  and  that  if 
said  D.  was  working  in  the  cotton  yard  under  the  control  of  said  M.  there  would 
be  no  variance.     Id. 

5.  On  a  trial  for  perjury,  where  the  indictment  charged  that  defendant  had  testi- 
fied l>efore  the  grand  jury  that  he  did  not  buy  intoxicating  liquors  without  the 
prescription  of  a  physician,  and  not  for  sacramental  purposes,  and  the  proof 
showed  that  defendant  testified  before  the  grand  jury  that  he  never  bought  any 
whisky  in  Tom  Knight's  prescription  house  and  did  not  get  any  thing  at  Knight's, 
August  8,  1903:  and  there  was  no  testimony  that  appellant  testified  anything 
in  regard  to  buying  whisky  on  prescription  or  denied  having  done  so.  or  having 
bought  wine  for  sacramental  purposes,  the  variance  between  the  proof  and  the 
allegation  was  fatal.     Ray  v.  State,  173. 


Digitized  by  LjOOQ IC 


Index.  729 

Variance — Continued. 

6.  Where  upon  trial  for  passing  a  forged  instrument  upon  a  certain  party  alleged 
in  the  indictment,  the  evidence  showed  that  the  defendant  passed  the  iutftru- 
ment  to  another  party  not  alleged  in  the  indictment  who  took  it  to  the  party 
alleged  in  the  indictment,  had  the  same  cashed  by  him  and  then  handed  the  money 
to  the  defendant,  a  charge  that  under  these  circumstances  defendant  would  be 
entitled  to  acquittal  should  have  been  given.  Following  iluutly  v.  State,  34  $. 
W.  Rep.,  923;  Riley  v.  State,  44  id.,  408.     Lasister  v.  State,  532. 

7.  In  a  prosecution  for  passing  a  forged  instrument,  where  the  indictment  alleged 
that  the  defendant  passed  the  alleged  instrument  to  a  certain  corporation  namiii}; 
it,  it  was  necessary  to  prove  this  allegation,  and  the  same  could  not  be  treated 
as  surplusage.     Wisdom  v.  State,  534. 

8.  Where  upon  appeal  from  conviction  of  false  swearing,  the  question  of  variaitce 
of  a  name  as  alleged  in  the  indictment  and  contained  in  the  proof  was  not  prop- 
erly presented  by  the  record,  it  cannot  be  noticed.    Adams  v.  State,  361. 

9.  Where  upon  trial  for  false  swearing,  the  indictment  did  not  allege  that  the 
affidavit  upon  which  the  false  swearing  was  predicated  had  a  seal  on  it,  and  the 
affidavit  as  presented  in  the  statement  of  facts  did  not  contain  such  seal,  and  the 
certificate  to  the  bill  of  exceptions  did  not  show  to  the  contrary,  the  question  of 
variance  was  not  properly  raised ;  besides  the  court  inclines  to  the  view  that  this 
would  not  constitute  a  variance.     Id. 

10.  Upon  a  trial  for  forgery  where  the  indictment  contained  the  explanatory 
averment  that  the  alleged  forged  name  was  Clark  Dowlen  instead  of  Clark  Doolen 
as  it  appeared  in  the  body  of  the  alleged  forged  instrument;  and  the  proof  showed 
that  the  party  impersonated  went  by  both  names,  there  was  no  error.  Gaut  v. 
State,  493. 

11.  Upon  trial  for  forgery  where  the  indictment  charged  by  way  of  explanation 
that  the  alleged  forged  name  was  Dowlen  instead  of  Doolen,  and  the  proof  showed 
that  the  party  went  under  both  names,  the  charge  of  the  court  submitted  both 
names  in  accordance  with  the  count  in  the  indictment,  there  was  no  error.     Id. 

Venue. 

Where  upon  trial  for  violation  of  the  local  option  law  the  State  failed  to  prove 
venue,  the  judgment  must  be  reversed.     Isom  v.  State,  610. 

Verdict.  See  AlMience  of  Defendant;  Age  of  Defendant,  1,  2;  Amending  Com- 
plaint ;  Charge  of  Court,  19 ;  Judge,  Conduct  of,  Offer  to  Bribe  Officer,  1 ;  2 ; 
Reforming  Judgment 

1.  Where  the  defendant  was  charged  in  the  indictment  as  an  accomplice  to  the 
offense  of  murder  committed  by  his  principal,  and  the  evidence  showed  that  said 
offense  had  been  committed  by  said  principal  and  that  the  defendant  was  an  accom- 
plice thereto,  he  was  guilty  of  said  offense  and  the  specification  in  the  verdict  of 
the  jury  that  they  found  the  defendant  guilty  as  such  accomplice  of  the  offense  of 
which  the  principal  was  guilty,  was  in  comformity  with,  the  allegations  in  the  in- 
dictment and  with  the  requirements  of  the  statute.     Carbough  v.  State,  452. 

2.  Where  upon  trial  for  murder  it  was  shown  by  the  record  upon  appeal  that 
the  case  came  on  for  trial  on  the  20th  of  June,  and  that  on  June  25th  the  jury 
were  brought  into  open  court,  etc.,  and  in  due  form  of  law  returned  into  open 
court  the  verdict,  etc.,  and  that  the  same  was  received  by  the  court  and  entered 
upon  the  minutes  of  the  court,  etc. ;  and  there  was  not  sufficient  showing  that  the 
judgment  was  entered  on  Sunday,  although  it  was  conceded  that  the  verdict  was 
returned  on  that  day,  there  was  no  error.  The  question  as  to  whether  a  judg- 
ment can  be  entered  on  Sunday  is  not  discussed.     Moore  v.  State,  499. 

Verdict  by  Lot. 

Where  the  evidence  showed  that  the  jury  did  not  agree  beforehand  to  be  bound 
by  the  number  of  years  which  the  drawing  by  lot  would  establish,  the  verdict 
was  not  by  lot.     Grady  v.  State,  3. 

Waiver.    See  Two  Days  After  Information  Filed. 

Wantonly  Killing  Xnle.     See  Malicious  Mischief. 
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Want  of  Consent.    See  Circumstantial  Evidence,  2. 

1.  On  a  trial  for  a  burglary,  where  the  evidence  tended  to  show  that  a  day  be- 
fore the  alleged  offense  the  owner  of  the  house  entered  into  a  scheme  with  others 
that  defendant  should  go  into  said  house,  the  court  should  haVe  charged  on  the 
question  of  consent  by  the  owner,  and  to  find  defendant  not  guilty  if  such  consent 
was  given,  and  the  owner  was  connected  with  the  original  design  of  such  scheme. 
Bird  V.  State,  9(1. 

2.  On  a  trial  for  burglary,  the  ownership  of  the  house  alleged  to  have  been  bu^ 
glarised,  as  well  as  the  property,  was  alleged  to  be  in  two  different  persons;  there 
was  nothing  in  the  record  to  show  that  one  of  the  owners  was  asked  while  on  the 
witness  stand  in  regard  to  his  want  of  consent,  and  he  did  not  testify  in  regard 
to  it.  Held  that  want  of  consent  had  not  been  proven,  as  this  cannot  be  in- 
ferred, especially  where  this  fact  could  have  been  proven  by  the  witness  on  the 
stand.    Caddell  v.  State,  133. 

3.  Where  upon  a  trial  for  burglary,  the  evidence  was  certain  as  to  the  breaking 
into  the  house  and  taking  therefrom  a  lot  of  whisky,  which  was  afterwards 
located  in  a  house  which  appellant  entered  for  the  purpose  of  taking  it  away, 
and  when  approached  by  the  officer  fled ;  and  which  taken  together  with  his  con- 
fession sufficiently  connected  him  with  the  burglary;  the  want  of  consent  of  the 
owner  being  accounted  for  by  his  death,  the  same  was  sufficiently  proven  to  sus- 
tain the  conviction.    Jackson  v.  State,  215. 

4.  Where  upon  trial  for  assault  with  intent  to  rape,  the  evidence  showed  that 
the  injured  female,  neither  directly  or  indirectly  consented,  but  resisted  to  the 
utmost;  that  her  mother  assisted  her  in  doing  so,  and  others  came  to  her  rescue 
and  defendant  ran  away,  and  there  was  no  error  in  refusing  defendant's  requested 
charge  to  acquit  the  defendant  unless  it  was  his  intention  to  have  carnal  inter- 
course with  the  alleged  injured  party  at  all  hazards,  and  to  use  sufficient  force 
to  accomplish  his  purpose  against  any  resistance  the  alleged  party  might  put  forth, 
etc.;  the  court  in  his  general  charge  having  sufficiently  charged  upon  this  phase 
of  the  case.    Bawcom  v.  State,  417. 

-Withdrawal  of  Teitlmony  Illegally  Admitted. 

1.  Where  on  trial  for  robbery  the  bill  of  exceptions  did  not  recite  what  the  con- 
versation was,  had  between  the  alleged  injured  party  and  a  third  party,  and  such 
conversation  was  drawn  out  by  the  defense,  there  was  no  error  in  the  refusal  of 
the  court  to  withdraw  said  testimony  by  special  charge.     Harris  v.  State,  338. 

2.  Upon  a  trial  for  assault  where  the  witness  was  permitted  to  testify  that  he 
had  stated  to  others  that  a  difficulty  would  have  ensued  between  defendant  and 
prosecutor  if  it  had  not  been  for  him,  which  testimony  was  subsequently  excluded 
by  an  instruction  of  the  court,  there  was  no  error.    Coleman  v.  State,  355. 

Witness.    See  False  Swearing,  1;  Judge;  Perjury,  4;   Practice  in  District  and 
County  Court,  3,  4. 
On  trial  for  theft,  there  was  no  error  in  the  refusal  of  the  State  to  place  any 
particular  witness  on  the  stand.     The  witness  was  present  and  appellant  could 
have  placed  him  on  the  stand  if  he  desired.     Whitehead  v.  State,  123. 

Words  and  Phrases.    See  Charge  of  Court,  24 ;  Confessions,  3 :  Conspiracy ;  Em- 
bezzlement, 1;  Indictment,  1. 
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